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ACTI ON NARRATI VE

TAPE 03-7, SIDE A
Number 0001

CHAI R SCOIT OGAN called the Senate Resources Standing Conmmttee
neeting to order at 3:30 p.m Senators Dyson, Wagoner, Seekins
and Ogan were present.

HB 69- REGULATI ON OF SHALLOW NATURAL GAS
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CHAI R OGAN decl ared a conflict of interest with HB 69 because he
is enployed as a consultant for a conpany with an interest in
that legislation. He assigned a subcomrittee to consider HB 69
made up of Senators Dyson, Seekins and Lincoln.

SENATOR SEEKINS inforned nenbers of the Seekins' conflict of
interest rule: no interest, no conflict.

SCR _3-EXTEND JT LEG SALMON | NDUSTRY TASK FORCE
CSHCR 6( FSH) - EXTEND JT LEG SALMON | NDUSTRY TASK FORCE

CHAIR OGAN explained to nenbers that although SCR 3 was
scheduled, HCR 6 passed out of the House on Friday and was
referred to the Senate Resources Conmittee earlier in the day.
According to Tam Cook, Director of the Legal and Research
Services Division, HCR 6 can be heard in place of SCR 3 since
the two resolutions contain the sane subject matter and the
commttee has satisfied the notice requirenents. He then asked
t he sponsor to address the |egislation.

SENATOR GARY STEVENS, sponsor of HCR 6, told nenbers he is
| ooking forward to co-sponsoring SCR 3. He then described the
measure as foll ows.

HCR 6 extends the life of the joint legislative salnon task
force wuntil the end of the second session of the 23rd
Legislature. This task force was created by the 22nd Legislature
out of concern for Alaska's lost market share of the salnon
i ndustry and expansion into new markets. The sal non industry is
an enornous economc engine that drives Alaska's coastal
econom es.

The Joint Salnon Industry Task Force nmde enornobus progress
during the course of its neetings. Its first neeting was held on
July 22, 2002, at which tinme five subconmttees were appointed.
Those subcomm ttees net over 43 times in many conmunities of the
state and Seattle. The task force received 279 proposals,
produced 13 pieces of draft l|egislation, and generated a huge
anount of discussion and naterial that wll have to be
considered in the future. He hopes, for those reasons, the
commttee will favorably consider extending the life of the task
force. He added that the bill has a zero fiscal note. He
pointed out that because Chair Ben Stevens spent the funds
appropriated to the task force last year wisely, it will be able
to function for at |east one nore year on the remai nder of those
funds.
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CHAIR OGAN asked if those funds will have to be reappropriated
and carried forward to the next fiscal year.

SENATOR GARY STEVENS said he does not believe so.

CHAIR OGAN said he has watched a lot of task forces conme and go
over the last nine years and expressed concern that extending
this task force wll deluge the Legislature wth nore
| egi sl ati on and requests for nore funding. He asked Senator Gary
Stevens what will conme out of this extension.

SENATOR GARY STEVENS said he cannot address whether the task
force will ask for nore funding, but he can say that an enornous
anount of effort and time went into the process, nade up of
fishermen, processors, community |leaders and legislators. He
felt very good about the process. The resultant |egislation
provi des sinple and effective nmeasures to help the industry and
give it nore choice. However, the task force was unable to dea
with nore far reaching issues in that tinme frane.

CHAIR OGAN said he would play the role of devil's advocate and
asked:

The bottomline is farmed fish is kicking our rears up
here. W can have all of the task forces in the world
that we can feel good about but, at the end of the
day, we're not going to change that. Is that sonething
that you think is going to - if we invest nore noney
and nore tinme and energy of Alaskans that's going to
conme out of this that could put the salnon industry
back on its feet, short of sonme kind of a retaliatory
strike against the fish farnmers...?

SENATOR GARY STEVENS said that is a fair question. He believes
Al aska | ost market share because the state wasn't paying close
attention to what the farned fish industry was doing to the
mar ket . However, one positive outcone is that the consunption of
salnon has increased. He doesn't believe Alaska salnon can
conpete on the same price level as farnmed fish, but the handling
practices of Al aska salnon can be inproved to increase quality.

In response to Chair Ogan's question about whether Al aska is
likely to lose its fishing industry after spending a ot of tine
and noney, he does not believe so. He said that regional
mar keting plans are developing to publicize area-specific fish

which he believes is all for the good. He told nenbers that he
was able to see sone fish processing operations in Europe and
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felt the strongest advice he received was that Al aska has to
stress the fact that its salnmon is a wild, natural product and
its harvest does no danmage to the species.

CHAIR OGAN concurred that Al aska needs to carve out a niche
mar ket .

3:45 p.m

SENATOR WAGONER pointed out that he is a nenber of the sal non
co-op in Cook Inlet that increased the value of the co-op fish
three tinmes this year and that was on a small market of 10,000
pounds. The co-op has conmtted to 30,000 pounds next year. He
agreed that niche nmarkets do exist but they have to be
devel oped, and that his co-op is focusing on the Lower 48 rather
than foreign marketing.

SENATOR SEEKINS noted that HCR 6 provides that the Legislative
Council may, upon request, fund contracts for research. He asked
if that would provide the task force with a nechanismto use if
it needs to contract for additional research.

SENATOR GARY STEVENS said that is correct but the task force did
not take advantage of that provision this past year.

SENATOR BEN STEVENS, the Chair of the Joint Sal non Industry Task
Force, explained that under the Legislative Council procurenent
rules, the task force itself cannot expend over $25,000 without
full council approval. Wen the task force was assenbled |ast
July, Senate President Halford and Speaker Porter asked him if
that amount woul d be adequate. He did not know but thought the
task force may want to enter into sone contracts for in-depth
econom ¢ anal yses of the proposals on the table. The task force

never did but this provision wll allow the task force to do
what the presiding officers proposed. During the interim the
task force will make requests for funding to the Legislative
Council. The Senate President, Speaker and Chair of the

Legi sl ative Council can approve the request.

SENATOR SEEKINS said he wanted to point out that a funding
mechani sm exi sts that contains a check and bal ance system He
then said the commercial fishing industry is in deep crisis.
It's the sole support of many Al askan famlies. He said he has
talked to nmany of those famlies in Interior Alaska who are

concerned that the industry will try to make up in volunme what
it is losing in price and that is a short-term solution that
will have a devastating effect on the wild fish stocks. He said
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Senator Ben Stevens understands the conplexity of this issue.
The challenges will remain unsolved without a concerted effort
by the state and he believes the task force is a good nechanism
to use.

SENATOR GARY STEVENS said if the Legislature does nothing to

help out, the state wll be facing enornous bankruptcies by
smal | businesses. The state has already faced the closure of
processing plants. Many coastal comrunities will also suffer as

the fishing industry 1is an inportant tax base in those
comunities. He said volune is not the solution; quality and
price are.

CHAIR OGAN agreed that volunme is not the answer because the
argunent in the past is if fishernmen cannot neke enough noney
fishing, nore fish need to be allocated to that fishery, which
pits the comercial and sport fisheries against each other. He
said allocation is part of the problem but not the entire
probl em

SENATOR ELTON comented that he believes everyone on the task
force understands that the job of task force nenbers is not to
allocate; that is the job of the Board of Fish. None of the task
force nmenbers are interested 1in political solutions to
all ocation issues. He agreed that part of the problem is price
related so the task force focused on issues that take sone of
the costs out of the industry - on the harvesting and processing
side. He agreed that the marketplace has changed and Al aska now
has advocates for wild fish. He said he appreciates that Senator
Seekins pointed out there is a counterbal ance on spending and
said, "I"lIl be stunned if we ever need it as | think we have one
of the nost tight-fisted Chairman that we've ever seen." He
mai nt ai ned that he does not nean that in a pejorative manner and
that Chairman Stevens has given nenbers a high level of confort
in the way he has dealt with issues. He then pointed out the
genesis of this occurred |ast year at the salnmon sunmit, which
was co-hosted by fornmer Governor Knowes and U S. Senator Ted
Stevens. He thinks the Legislature has done a good job kick
starting the process, however the task force has only been able
to pick off the lowhanging fruit right now Al aska has | ost
over $600 mllion in the salnmon segnent of the industry alone.
The challenges are great. He said he is confortable wth
continuation of the task force.

SENATOR LI NCOLN said she supports the continuation of the task

force but pointed out that Senator Gary Stevens nentioned the
financial inpact to the coastal conmunities and she is concerned
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that the task force is looking at the inpact on all of Al aska,
not just the coastal areas.

SENATOR GARY STEVENS said it is and that it is not the intention
of the task force to concentrate on coastal communities.

CHAI R OGAN said he believes comercial fishernmen are sonme of the
best free market capitalists around and the Legislature needs to
do what it can to help them

SENATOR DYSON noved CSHCR 6(FSH) from conmittee wth individua
recomendations and its zero fiscal note.

CHAI R OGAN announced that w thout objection, the notion carried.
He then announced the commttee would take up SB 74.

SB 74- DI SCHARGE PREVENTI ON & CONTI NGENCY PLANS

MR. LARRY DIETRICK, Acting Director of Spill Prevention and
Response in the Departnment of Environnmental Conservation (DEC)
read the following testinony into the record.

SB 74 supports the CGovernor's goal of inproving
regul atory efficiency by reducing the admnistrative
burden while inproving spill prevention.

SB 74 will streamine the state's permtting process
by lengthening the tine for renewal of GO D scharge
Prevention and Contingency Plans from the current
three years to five years.

A five-year renewal period wll streamine the
cont i ngency review process for i ndustry whi |l e
maintaining Alaska's strong spill prevention and

response standards.

Focusing on the actual testing of oil spill prevention
and response pr epar edness t hr ough in-the-field
i nspections, drills, and exercises is one of our nopst
effective neans of ensuring spill prevention and

response readi ness.
al Discharge and Contingency Plans are public

noticed, reviewed and approved by the Departnent of
Envi ronnent al Conservati on
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They are required for operators of oil termnals,
refineries, crude oil transm ssion pipelines, oil
exploration and production facilities, oi | t ank
vessel s, oil barges, nontank vessels of over 400 gross
tons and railroad tank cars.

There are nultiple benefits from the change proposed
by the bill

The bill furthers the goal of permt streamining with
no loss of environnmental protection, and conplenents
initiatives currently bei ng undert aken by t he
Department to shift the enphasis away from the
adm nistrative review and approval process to field
verification of response capability.

The bill wll significantly reduce the adm nistrative
burden on the regulated community and will shift the
enphasi s from paperwork to perfornmance.

The reduction in paperwork will increase the ability
of operators and the Departnent to focus on spil
prevention and facility operation.

The change w Il allow operators nore tinme to nake
practical enhancenents to their spill prevention and
response capabilities.

The change will inprove environnental protection and
prepar edness through increased field presence and the
ability to work directly with operators to ensure
response readi ness through on-site facility and vessel

i nspections, spill drills and exerci ses.

The change w il also mke the state renewal cycle
consistent with the five year renewal cycle for
federal oil spill contingency plans required under the

Gl Pollution Act of 1990, as well as those of other
West Coast st ates.

MR, DI ETRICK told nenbers that M. Tostevin, assistant attorney
general, was available to speak to nenbers via tel econference
about a proposed anendnent that addresses the transition
provi si ons.

4:00 p. m
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SENATOR ELTON asked M. D etrick if SB 74 will prevent DEC from
issuing a permt or from approving a plan based upon a future
act of the permt holder. He expressed concern that a situation
may arise when an advance in technology would inprove a plan,
but DEC woul d be prevented from asking the permttees to inprove
their plan capabilities.

MR D ETRICK said it wuld not. The provision for plan
anmendnents, which is the tool DEC would use to do that, remains
unchanged. By allowng DEC to field test technol ogies,
capabilities and representations nade in the plan, DEC wll
better be able to determ ne what is working.

CHAI R OGAN asked if, typically, changes are made to the plan at
the end of the three-year cycle, or whether changes are nade to
the plan along the way.

MR, DIETRICK said the bulk of the facilities in Alaska haven't
changed over the years. These particular laws were enacted in
1990 so nost of the existing facilities are on their fourth
three-year renewal cycle. Those that have had a change in
operations are required to amend their plans to reflect that
change. DEC then reviews and approves the anendnent in
conjunction with the three-year renewal. This change will extend
out to five years. Any change that happens at a facility during
the five-year tine frame that would result in, as stated in the

bill, "a dimnishment in the response capability,” is cause for
the plan to be anended. Therefore, operators cannot dimnish
their spill response capabilities in any form without filing an

anendnent to their plans.

CHAIR OGAN asked if the conpanies mnust submt any changes in
their contingency plans to DEC and that is when the plan is
anended, rather than during the three-year review

MR D ETRICK said at the end of the three-year renewal cycle,
the conmpanies go through a formal public review process,
regardl ess of whether the conpani es have nade any changes. Many
conpani es have made no changes so | engthening the renewal cycle
to every five years will provide a huge gain while preserving
the ability to anend a plan if any change occurs within the five
years.

CHAI R OGAN asked if nmany people testify at the public hearings.

MR. DI ETRICK said that hearings are held at the discretion of
DEC. DEC is mandated to provide a 30-day public conment period.
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If controversial issues arise during that public comrent period
and a hearing is requested, DEC hol ds one.

CHAI R OGAN asked if DEC gets many requests for hearings.

MR. DI ETRICK said the nunber of requests has not been high -
maybe 20 percent or | ess.

CHAIR OGAN asked if any changes have been nmade to operation
pl ans based on public input and public hearings.

MR. DI ETRI CK said yes, DEC does react to public input.

CHAI R OGAN asked if public comments are received at every public
hearing and whether DEC changes sonething in the plan as a
result of each hearing.

MR DI ETRICK said the bulk of the changes nmade resulted from
witten conmments. However, regardless of whether the conments
are made orally or in witing, DEC considers them He said the
preponderance of the input is in response to the 30-day public
notice and that is the l|argest category of coments that DEC
reacts to.

SENATOR LI NCOLN noted that SB 74 was introduced on February 19
at the request of the Governor and that the Senate Resources
Commttee is the only conmttee of referral. She asked the Chair
what process the Legislature has used to provide adequate public
notice of this legislation. She indicated this legislation wll
make a maj or change and was only submitted | ast week.

CHAI R OGAN told Senator Lincoln that the commttee appropriately
noticed the legislation by giving a 5-day notice. He noted that
sone anendnents have been suggested so he does not plan to nove
the bill out of commttee today.

SENATOR LINCOLN said in her efforts to seek public input on SB
74, she heard a concern expressed that DEC s five-year renewal

process will align with the federal governnent's five-year tine
frame but the federal governnment requires a mgjor oil spil
drill once every three years. Mst Al aska C-plan [contingency

pl an] holders schedule their drills to coincide with the state
mandat ed contingency plan review She questioned how conpanies
will align the oil spill drill to coincide with the federal
schedul e.
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MR D ETRICK told nenbers that DEC envisions negotiating the
al i gnnent between the review cycles. DEC hopes, two years after
SB 74 is enacted, to negotiate with an operator so that the
operator can choose an alternative date within the state five-

year window to allow it to line wup wth the federal
requi renents. Regarding the drill, M. Detrick said they are
already coordinated in Al aska. Virtually all of DEC s

significant drills are fully coordinated with the U S. Coast
GQuard (CG and the U S. Environnmental Protection Agency (EPA).
Drills consist of a series of activities, from equipnent
verification checks to tel ephone exercises to full deploynent
exercises but the higher cost drills are fully coordinated with
the federal agencies as well as at the |ocal |evel.

SENATOR LI NCOLN said the other concern she heard was that Al aska
has the reputation as a |eader of the best available technol ogy
for oil spill prevention and response. She asked if the change
to a five-year renewal cycle wll have any effect on that
reput ati on.

MR D ETRICK said that DEC believes its ability to test the
technol ogy represented in the plans will be a nore productive
way to find out if those best available technologies work. To
date, DEC has not had the ability to do tests on the ground. By
freeing up sone of the admnistrative burden and focusing on
performance and response, DEC believes it wll better be able to
field check those technol ogi es.

SENATOR LI NCOLN expressed concern that she can't envision how
streamining the permtting systemin this way will provide nore
staff tine.

MR. DI ETRICK said DEC considered how to inplenent this change
w t hout backsliding on the requirenents or the standards. He
expl ained that the statute for spill response has tw parts. The
first applies to contingency planning, which is where a plan is
conpared to a theoretical spill with theoretical assunptions and
a response is designed to deal with it. That is essentially what
the review process is about. In the second part of the statute

the legislature clearly recognized the need to have an incident
command system (I CS) and well-qualified and trai ned people able
to respond to a spill. He feels that is the nore inportant
aspect of the total framework needed to assure that the state
has a good response capability. It shifts the balance from the
pl an review of the theoretical spill and focuses the enphasis on
the ICS and field practice of response. The additional tinme DEC
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will get is the tinme realized fromthe [increase] in the review
period fromthree to five years.

SENATOR LI NCOLN asked if a fiscal note will be forthcomng from
t he Departnent of Law.

CHAI R OGAN asked Senator Lincoln to defer to M. Tostevin for an
answer .

SENATOR ELTON asked whether a reduction in staff at a facility
woul d trigger a plan review

MR DIETRICK said it wwuld have to fit into the phrase
"di m ni shment of response capability” so that a reduction in the
nunber of personnel earnmarked as part of a planned response to a
theoretical spill would trigger the anendnent process.

CHAI R OGAN added that commttee staff requested fiscal notes but
the DEC fiscal note is the only one that was submitted. There
being no further questions of M. Dietrick, he took testinony
from M. Tostevin.

MR. BRECK TOSTEVIN, assistant attorney general, Departnent of
Law (DOL), said he would like to first speak to a proposed
anendnent to SB 74 offered by DOL that addresses transition
scenarios that may arise after the legislation is enacted. He
explained that the anendment would add a new section to an
uncodi fied law provision, which wuld be in title transition.
Subsection (a) would allow DEC to admnistratively extend the

expiration date of oil discharge prevention and contingency
pl ans approved before the effective date of the act. There would
be two limtations on DEC s authority to extend the GC plan

renewal date: one would be that the plan would have to be in
effect on the day before the effective date of the act; the
second would occur if DEC had issued a notice of violation to
the C-plan holder concerning the C-plan. That violation would
have to be corrected to the satisfaction of DEC before the C
plan expiration date can be extended. The intent of subsection
(a) would be to allow DEC to extend the expiration dates of
existing Cplans w thout going through new adm nistrative review
or renewal procedures and wthout having to adopt new
regul ati ons. Under subsection (a), DEC would upon the effective
date of the act administratively extend the expiration date of
the C-plan then in effect for up to two years. This would allow
the imredi ate benefits to DEC and the industry discussed earlier
by M. D etrick. Subsection (b) gives DEC the ability to adopt
regul ations inplenenting the transition provision if it so
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chooses. However, adopting regulations would be optional
Subsection (a) «clearly provides that regulations are not
necessary in order for DEC to admnistratively extend the
expiration date.

MR. TOSTEVIN said in conclusion, the adoption of the anendnent
creating the transition provision wuld clarify that, upon
enactnent of this legislation, DEC could extend the expiration
date up to two years.

TAPE 03-7, SIDE B

CHAI R OGAN said the proposed anendnment had not been offered yet
so he would take further testinmony on the bill at this tinme and
address the anendnent |ater.

SENATOR ELTON asked if DEC anticipates that the review process
for a five-year permt wll be substantially simlar to the
review process for a three-year permt.

MR. DIETRICK said the review process will remain the sane.

SENATOR SEEKI NS asked if DEC believes the process used over the
last three vyears is substantial enough to allow for the
automati c extension of permts for two nore years.

MR DIETRICK said DEC is confortable with that process for
several reasons:

e The required anmendnent remains in place so if an operator
di m ni shes the operation at any tinme within the extension,
DEC nust be notifi ed.

« DEC al so has a requirenent of non-notification readi ness so
an operator nust imrediately notify DEC if any equipnent
has been taken off |ine.

e Subsection (b) of the proposed anendnent will ensure that
an extension wll not be granted to any existing plans that
are out of conpliance.

SENATOR LINCOLN said M. Detrick is assumng that with this
proposed change, DEC wi Il have the sane nunber of staff. She
asked if a budget cut to DEC staff could create a problem

MR. DI ETRI CK said DEC has considered this change and prepared a

zero fiscal note with no change in the current |evel of
staffing.
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SENATOR LI NCOLN asked what a decrease in the nunber of DEC staff
woul d do to this whol e process.

MR, DIETRICK said any reduction in staff would have to be
eval uat ed.

SENATOR ELTON asked what woul d happen in a situation if the best
avai l abl e technol ogy (BAT) has changed on a currently permtted
three-year plan. He noted the |anguage in the proposed anendnent
is permssive in that DEC may extend the expiration date. He

asked whether DEC will provide automatic extensions or whether
it wll go through sone kind of a review process. He pointed out
if DEC does a review process, it mght be nore expedient to

approve a new five-year plan rather than extend an existing plan
for two nore years.

MR. DI ETRICK said the operator does the BAT analysis at the tine
of plan submi ssion. Again, iif there is no change to the
operation, DEC would likely conclude that the anal ysis continues
to be valid for another two years. DEC is also doing a BAT
review with funds awarded by the Legislature |ast year. A DEC
wor kgroup is conprehensively looking at spill prevention and
response technol ogi es.

SENATOR ELTON said if there is a review process on an extension,
he would think the private entity would prefer to apply for a
new five-year permt rather than a two-year extension.

MR D ETRICK deferred to M. Tostevin for an answer to that
question, but said his understanding of the transition |anguage
is that any three-year plan approved prior to the effective date
of the bill can be extended for up to two additional years. If a
plan was reviewed after the effective date, it would be eligible
for a five-year approval

SENATOR ELTON said his concern is that if DEC has the discretion
to extend, it nmay be beneficial to the entity to request
approval of a five-year permt rather than a two-year extension.

MR. DI ETRICK deferred to M. Tostevin for an answer.

MR. TOSTEVIN clarified that the way the transition is drafted, a
currently approved plan would get a two-year extension upon its
expiration date. Wen the two years expires, the operator would
have to apply for a renewal, which would last for five years. If
an operator wanted to voluntarily seek a renewal after the
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effective date of the act, that would be legally perm ssible, as
it is right now.

SENATOR ELTON said it seens that DEC is taking an option away
froma facility manager by not offering the option of a five-
year renewal .

SENATOR SEEKINS said he understood it the other way around -
that an operator could voluntarily reapply for a new five-year
permt at any tine.

4:30 p. m

MR. TOSTEVIN said there is nothing to prevent an operator from
applying for a new five-year C plan approval after the effective
date of the |egislation.

CHAIR OGAN said comon sense dictates that no one wll apply
before the expiration date because it will cost that nuch nore.

MR. DI ETRICK said one reason a conpany mght want to apply for a
five-year renewal rather than an extension is to align its
renewal date with the federal renewal cycle. He believes M.
Tostevin said that would be all owabl e.

CHAI R OGAN t ook testinmony from nenbers of the industry.

M5. MARI LYN CROCKETT, Deputy Director of the Alaska G| and Gas
Association (AOCG), told nenbers that all of AOCGA' s 17 nenber
conpanies are required to carry GCoplans as part of their
operations. AOGA has spent quite a bit of time during the | ast
year |ooking at possible opportunities to update and streamine
statutes and regulations to enhance resource developnment in
Al aska. AOGA used a guiding principle throughout that process,
based on the premse that it wanted to see streamining of the
requirenents occur wi t hout conpr om si ng envi ronnent al
protection. AOCGA believes SB 74 is a perfect exanple of that
pri nci pl e.

M5. CROCKETT said the current federal renewal cycle and West
Coast states' renewal cycles are based on five-years. AOCGA found
the other oil producing states in the United States al so have a
five-year renewal cycle. Therefore, it is a tried and true plan

She noted the devel opnment of a C-plan and the renewal process is
very costly. The renewal process can run anywhere from $60, 000
to $100, 000. She said she could not provide the costs to DEC and
to the public of responding to those applications when they are
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renewed every three years, but she assunes those costs are
substantial as well. SB 74 wll save the private sector and
st at e noney.

M5. CROCKETT pointed out that SB 74 will also free up DEC from
the paperwork exercise of review ng plans every three years and
will allow themto get out and see the operations first hand and
conduct drills. AOGA' s experience on C-plan reviews has been
that industry nmenbers nust submt their renewal package 180 days
in advance of the three-year expiration date. AOGA found that
about the tinme the Cplan is finally approved, conpanies are
starting to prepare materials for the next three-year renewal
cycle. She said that SB 74 will at least let the ink dry on the
125 existing plans. She encouraged nenbers to favorably consider
SB 74 and offered to answer questions.

CHAIR OGAN asked how many man-hours goes into preparing a
renewal .

M5. CROCKETT said that she would have to get that information
but added that hundreds to thousands of man-hours are involved
in the developnment of plans. She noted the plans are several
volumes thick and consist of substantial and conprehensive
docunents. She added that it probably costs hundreds of
t housands of doll ars.

CHAI R OGAN t ook testinmony from Tadd Owmens.
MR. TADD OVENS, Executive Director of the Resource Devel opnent

Council (RDC), stated support for SB 74 for the followng
reasons:

e The current three-year renewal cycle often does not result

in nmeaningful inprovenents in environmental protection or
regul atory conpliance. Increasing the tine between renewal s
fromthree to five years wll bring the program s benefits

inline with its costs.

A five-year renewal cycle will allow the state to focus its
resources on site inspections rather than the office work
associated with plan reviews and provide staff with a nore
t horough understanding of industry operations. Staff can
better evaluate the effectiveness of existing plans, which
will allow for better oversight, incorporate nore high-
value inprovenents, and be |less vulnerable to |egal
chal | enges.
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e Industry can shift its resources away from the largely
adm ni strative exerci se of t hr ee-year renewal s to
addi tional prevention activities.

[A copy of M. Omens' witten testinony can be found in the
commttee file.]

CHAI R OGAN announced that in an effort to provide a good public
process, he would like a nenber to offer Amendnent 1 for the
pur pose of discussion, and then he hold it and the bill in
commttee until March 3. That wll provide nenbers and the
public nore tine to consider the amendnent and neasure.

SENATOR SEEKINS noved to adopt Anmendnent 1, which reads as
fol | ows:

AMENDMENT 1

OFFERED | N THE SENATE RESOURCES BY SENATOR SEEKI NS
COW TTEE
TO SB 74

Page 1, following line 10:
Insert a new bill section to read:

*Sec. 2. The uncodified law of the State of Al aska is anended
by adding a new section to read:

TRANSI TION. (a) Notw thstanding any contrary provision
of AS 46.04, including the review procedures in AS 46.04. 030,
and the regulations adopted under AS 46.04, the Departnent of
Environnental Conservation may extend, up to an additional two
years, the expiration date of an oil discharge prevention and
contingency plan approved by the departnent before the effective
date of this Act, if

(1) the plan is still in effect on the day before the
effective date of this Act; and

(2) the Departnment of Environnmental Conservation has
not given notice of violation of this chapter to the hol der of
the plan that has not been corrected to the satisfaction of the
Depart ment of Environnental Conservation.

(b) The Departnent of Environnental Conservation may adopt

regul ations under AS 44.62 to inplenment this section.

Renunber remaining sections accordingly.
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SENATOR SEEKI NS asked who drafted Anendnent 1.
MR D ETRICK told nenbers that M. Tostevin drafted Anendnent 1.

SENATOR SEEKI NS pointed to the words "may" on line 7 and "up to"

and said that as a wused car salesman, "...I think this
Phi | adel phia |awer wote those to give his client a lot of
w ggle room here because 'nmay' could be 'may not.' It inplies
they may not, and 'up to' could be 'less than.'" He noted that

M. Dietrick has said the process is good enough and that the
plans can be extended for another two years, therefore he
bel i eves this |anguage should be specific rather than uncertain.
That way, if a conmpany is running up against the time when this
bill is enacted, the conpany should have the certainty of
knowing its plan will be extended, barring any contingencies,
for two years.

In addition, SENATOR SEEKINS expressed concern that the word
"may" is wused again on Iline 15, allowing DEC to adopt
regul ati ons. He asked whether that |anguage is necessary because
it is already inplied that DEC has the right to adopt those
regul ations once this bill passes.

MR. TOSTEVIN responded that he used the words, "may extend" to
provide flexibility when addressing a situation in which a plan
hol der m ght want a shorter period than two years to address
coordinating the plan with the federal five-year renewal period.
He said the commttee could certainly nmake the extension period
mandat ory.

SENATOR SEEKINS said he was nore interested in pinning DEC down,
rather than the applicant. He said he thought the applicant
al ready had that flexibility.

CHAIR OGAN said if the issue is alignment with federal permts,
the | anguage could read, "shall extend up to two years."

SENATOR SEEKINS said he still doesn't like the words "up to"
because he believes DEC ought to extend it automatically and the
plan holder should be given the option of coordinating the
timng with the federal permt. He does not want DEC to be able
to extend a permt for one year.

CHAI R OGAN suggested asking industry people to comrent on this
questi on.
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SENATOR ELTON commented that "shall extend for two years"” tells
DEC it can't work wth a conpany if it wants sonething
different. He noted DEC already has the authority to nandate a
pl an amendnent so he'd be stunned to find this was designed to
do anything but give nore flexibility to the applicant rather
t han the departnent.

MR. DI ETRICK said DEC thought, when it reviewed Anendnent 1, the
intent of that |anguage was to allow DEC the flexibility to
accommodat e conpanies that want to synchronize their plans. He
poi nted out that subsection (2)(a) is the other key provision.
The "may" 1is contingent upon whether it 1is prior to the
effective date of the act and that a conpany has no prior
viol ati ons.

SENATOR SEEKINS said that he has been on the receiving end of
that kind of |anguage and that is not how the court perceives
it. He said he has no problem providing nore flexibility to the
applicant, but he does not feel confortable giving the
bureaucracy flexibility.

CHAI R OGAN asked Ms. Crockett and M. Ownens to comment.

M5. CROCKETT expressed concern about a misinterpretation of the

words, "may extend" because they will open up opportunities for
| egal chal |l enges. She wondered whether there is a way to nake
this a si npl e, sel f-inpl enenti ng provi si on t hat says

notw t hstanding the contingency provisions, the expiration date
of a G plan previously approved by DEC before the effective date

will be extended by two years. That way, if no violations have
occurred and the plan was approved prior to the effective date,
DEC wll not be required to junp through hoops to denonstrate

that a plan shoul d be extended.

M5. CROCKETT said with regard to a situation where an applicant
may want to have a C-plan review for coordination purposes prior
to the two years, she is hard pressed to imgine that DEC woul d
turn down a request of that nature. She said she would support
| anguage that makes it abundantly clear that the legislature's
intent is to extend the plans in place today and operating under
the requirenents of the |laws and regul ati ons.

CHAI R OGAN asked Ms. Crockett to comment on DEC s "we're here to

hel p you" argument about why it needs the flexibility to assist
the industry.
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M5. CROCKETT said the real issue is the attention this could get
in the courts because the | anguage is unclear.

CHAIR OGAN said anbiguous statutory |language is ripe for
litigation.

SENATOR SEEKINS noted if the words "shall" and "for" are
substituted for "may" and "up to," it will have no effect on the
"if" provisions of line 9.

CHAIR OGAN told nenbers he drafted proposed |anguage for a new
amendnent .

SENATOR ELTON asked if anyone is sponsoring the anendnent.
SENATOR SEEKI NS agreed to be the sponsor of Anendnent 1.

SENATOR ELTON said he wants to nmake sure that what the commttee
is doing will acconplish something w thout putting handcuffs on
sonebody. He said it is his understanding that an operator wth
an existing plan can request a plan renewal at any tinme. He
guesti oned what would happen if an operator wanted an extension
for a year. He asked if the |anguage says shall extend for two
years, wll DEC be able to work with them or whether the
operator can apply for a new permt.

MR D ETRICK said it would be DEC s desire to allow conpanies
the opportunity to synchronize the federal plan review cycle
with the state plan review cycle. DEC normally does not like to
renew plans in a cycle shorter than three years because it is
nore work. However, with this change, he can see the need to
grant a request for a shorter duration in order to allow a
conpany to nmake that alignnment.

SENATOR ELTON said his concern is that this |language will create
a problem for a conpany that needs to be aligned three nonths
after their permt expiration.

MR DIETRICK said this |anguage could create a time crunch
problem of sone operators. The bigger operators and nore
conplicated reviews are for the larger facilities: TAPS, the
Val dez Marine Terminal, and the Prince WIIliam Sound crude oi
tanker traffic. DEC can approve the plans of the snaller
operators in a shorter tine period.
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CHAIR OGAN said he had |anguage prepared to anmend Anmendnent 1
and would |ike to nove the anendnent but hold it in conmttee to
provide time for consideration.

SENATOR SEEKINS noved to adopt the anmendnent to Anendnent 1,
whi ch reads as foll ows:

AMVENDMVENT TO AMENDIVENT 1

Li nes 5-9

TRANSI TION: (a) Notw thstanding any contrary provision of AS
46. 04, including the review procedures in AS 46.04.030, and the
regul ati ons adopted under AS 46.04, the expiration date of an
oil discharge prevention and contingency plan approved by the
Department of Environnental Conservation before the effective
date of this Act shall be extended for two years if

Li nes 15-16: Del ete paragraph (b).

SENATOR ELTON asked if this bill will be reschedul ed for next
Monday' s neeti ng.

CHAI R OGAN announced a brief at-ease. Wen he reconvened the
neeting, he announced SB 74 and its amendnents woul d be heard on
Monday, WMarch 3, 2003. He then adjourned the neeting at 5:05
p. m
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