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TAPE 04-22, SIDE A
"#SB319

SB 319- CLAI MS _AGAI NST HEALTH CARE PROVI DERS

CHAIR CON BUNDE called the Senate Labor and Commerce Standing
Commttee neeting to order at 1:32 p.m Present were Senators
Gary Stevens, Bettye Davis, Ralph Seekins, Hollis French and
Chair Con Bunde. The first order of business to conme before the
commttee was SB 319.

MR. DON ROBERTS, Kodiak resident, said that SB 319 should not
have seen the light of day. He proclained that the Al aska state
constitution says all governnment originates with the people and
is founded upon their will, only, and is instituted solely for
the good of the people as a whole. “I assure you that neither
the Providence Health Systens nor the State Medical Association
speak for nme or the people as a whole.” He was concerned that SB
319 deprived people of due process.

M5. MEG SI MONI AN, Anchorage attorney, said she wanted to discuss
section 4 of SB 319 that amends AS 09.55.556. Subsection (c)
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overrules two Suprene Court cases that set out reasonable
patient standards, which say basically that a doctor has to
explain everything to a patient that will allow them to nake an
i nformed decision regarding treatnent and procedures. This bil
woul d restrict that information to what the nedical experts who
testified in the cases decided a reasonable patient should know.
The Anerican Medical Association’s code of ethics, section 808
adopts the reasonabl e person standard, not the standard that is
included in this bill

You woul d be renoving Al aska froma najority of states
that have set standards that the American Medica
Associ ation says are appropriate in these cases and
putting it back many years....

MR MKE HOGAN, Executive Drector, Alaska Physicians and
Sur geons, supported SB 319.

Three out of four doctors actually admt that this
liability crisis has changed the way they practice
nmedi cine. HHS estimates it adds between 5 to 9 percent
to the overall healthcare costs in this country.

The question, do non-econonm c danage caps really help wth
patient access to physicians, is addressed in the |egislation.
An HHS study found that states with non-econom ¢ damage caps had
a 12 percent increase in the nunber of physicians per capita
versus states without the caps. Premiuns in states with caps are
found to be 17 percent lower than in states wthout caps.
California adopted non-econom c danage caps and from 1975 to
2001 its premum rates increased by 182 percent. Nationally, in
that sanme tinme period, rates went up 569 percent. The few
remai ni ng insurance conpanies have been told that during that
sane tine period rates for physicians have gone up 1,593
percent. Testinmony has indicated that Alaska's supply of
physicians is already at risk and any increase in prem um costs
coul d be devastating to nedical care in Al aska.

MS. CINDY LENTINE, Anchorage resident, said she used to be a
beauti ful vibrant woman, but now she has no hair, no breasts,
her face is round from steroids and her body is tattooed from
radi ation treatnments. She will probably not live |long enough to
see her grandchil dren.

It is all because of negligence on the part of ny

physician. Let nme tell you why this bill is so
dangerous. By catering to the insurance conpanies and
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the doctors, you're going to only encourage a
substandard | evel of professional [indisc.] Al aska.

Convi nci ng evidence from other states shows that |owering non-
econom c caps did not |ower the insurance prem uns for doctors.
Legitimate nmalpractice cases would not be brought forward
because wnning will leave the patient clients worse off than
| osi ng.

It renders nedical nmal practice cases al nost inpossible
to economcally pursue. This is a scary piece of
| egi sl ation, because it allows insurance conpanies to
dictate jury awards. Yes, sonething has to be done
about nedical nmalpractice insurance high rates for
doctors, but sonething also has to be in place for the
victims. This bill is not a vehicle to address these
i ssues. ...

M5. BRENDA ARNEY, Wasilla resident, related how in the sunmer of
2003 her husband, Bob, was diagnosed with a tunor on his |ung.
He had surgery in Anchorage and his chances for recovery were
quite good. Pathologist reports showed there was no threat of
cancer and his doctor told him he could start exercising the
next day on a stationery bicycle. One night staff turned down
his nonitors and left for a coffee break and during that tine
Bob, while on heavy pain nedication, disconnected his tubes and
catheter and wal ked out of the hospital making it to a trailer
two bl ocks away before he needed hel p. Three days | ater he died.

Hi s death was caused by negligence of the hospital and
heal thcare providers. The hospital said they were
sorry and that they would neke changes in sone
policies and they said they would erase sonme of the
hospital bills, but they did not bring Bob back. I
would like a jury to know these facts and judge ny
| oss, not the Legislature, not the hospital and his
doctors and not an insurance conpany.

Because Bob was retired, his econonm c danage loss in a
medi cal mal practice lawsuit would be quite small. MW
pain and suffering since ny loss of Bob really cannot
be val ued by anyone but nyself. Bob’s agony before his
death was horrendous. | trust the judgnment of a jury
of my and Bob’s peers nore than the Legislature, the
i nsurance conpanies and doctors valuing his life at
$250, 000. Bob was ny best friend, ny soul nmate and he
was priceless to ne...
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M5. DENISE MORRIS, President and CEO, Alaska Native Justice
Center, said she is concerned that SB 319 would apply in federa
tort clains act cases as well as state nedical malpractice
cases. It wll apply in cases involving federal healthcare
providers. The |IHS facility nmedical providers do not have
nmedi cal mal practice insurance per se and are covered under the
federal tort clainms act. This neans that a private attorney
representing a plaintiff is rendering a defense against U S
attorneys.

If this passes, healthcare providers in the United
States will essentially be imune from cases where
mal practice seriously harmed the retired or elderly
Al askans living in a rural or subsistence lifestyle,
not hers who do not work outside the hone and children
who do not have any earned incone. |f soneone from one
of these groups is seriously injured by malpractice,
their damages will primarily be non-economc. If non-
econom ¢ damages are capped at $250,000, no one wll
be able to afford to bring these cases and, therefore,
they will not be heard and no renedy will be avail able
to these individuals that are injured.

Many <citizens do not realize how difficult and
expensive it is currently to bring a mal practice claim
against a healthcare provider for negligence or
reckl essness that causes harm Many citizens do not
realize that we in Al aska already have non-economc
damages, which were capped by the Legislature in 1997.
In order for an Alaskan to bring a mnalpractice claim
agai nst a healthcare professional, he or she nmust find
a nedical expert working the sane field as the
heal t hcare provider to prove that the standard of care
was breached. Sonetines cases require several experts.
It is practically inpossible to find healthcare
providers in Alaska who are wlling to do nedical
mal practice cases. Therefore, experts are alnost
al ways hired from outside the State of Al aska and are
extrenely expensive. As you can inmagine, it costs tens
of t housands  of dollars in costs, al one, to
investigate and pursue a case of nmalpractice. It can
take in excess of $200,000 to actually go to the final
[indisc.].

Secondly, these cases rarely settle before there is a
tremendous anount of time, effort, work and expense
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that is incurred. | amreally concerned that if SB 319
is passed, it will have a trenendously adverse effect
on Alaska Natives who live a rural subsistence
lifestyle, for fishernmen in the Bristol Bay region...
in the type of industry where a |lot of accidents do
occur.

MR WLLIAM COX said he is an attorney in Eagle River who has
had several professional malpractice cases, but has not had a
great deal of nedical negligence experience. He related how
young people in his congregation volunteer their tinme teaching
children and they are totally innocent of what is going on. It
would also adversely affect retirees, young stay-at-hone
not hers, home-school ers and Nati ves.

MR. LES SYREN, Vice Chair, District 31, Republican Party, said
he has a lot of healthcare providers in his famly. He is also a
plaintiff's attorney, but as a Republican, he has several
problenms with this bill

First, it seens i ke we're institutionalizing
prejudgnent of a case.... The other thing that offends
me as a Republican is this idea of personal
responsibility.... If we’'re giving special treatnent

to this one group of people, not for any reason other
than they won’t be able to get insurance supposedly or
their assets mght be at risk, sonething like that,
that’s not right. That just offends ny sense of
personal responsibility....

He related several cases involving malpractice - one in which a
sponge was left in a wonman’s stomach and another in which a
woman had a fibroid renoved from her uterus that unbeknownst to
her or her doctor had a viable fetus in it. “Let’s not put the
burden on the innocent victins.”

MR PAUL DILLON, Dillon & Findley, had three areas of concern

regarding the effects of this bill on individuals across the
state.
I’m not going to discuss that. It’'s obvious that this
has profound effects on Alaskans in a very real
sense.... |'m going to cover whether or not the
removal of Continental and Northwest create a market
crisis for doctors, which has been alleged here. [I’'m

going to talk and address briefly a question of
premum crisis in the context of is there a prem um
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crisis and, thirdly... 1’"m going to address whether or
not there’s any fixes out there that this commttee or
this Legislature should consider as alternatives to
the saddling of Alaskans with the effect of a cap on
damages.

CHAI R BUNDE asked himto limt his testinony to five m nutes.
MR. DI LLON replied:

What ever you want, sir.... | have handed out... a list
of all of the various nal practice that has occurred in
this state from 1990 forward as defined by the Al aska
Medical Board. This is a reporting that is required
for purposes of settlenment or judgnent.... In a
nutshell it defines nedical nalpractice to a large
degree in this state. W, therefore, know who the
victins of nedical mal practice are and who the
practitioners are in the context of what is going on
inthe real life situation of hospital nedical care.

The one party that is not present is the insurance

conpani es, thenselves. | have also provided you wth
certain pages and excerpts from the 65" annual
report... I’d like to go over those wth vyou
briefly....

He showed the committee that Norcal has 33.43 percent of the
mar ket and Medical |nsurance Exchange of California (MEC) has
34.92 percent and the relative size of the conpanies. Between
the tw of them they control 70 percent of the market.
Nort hwest decided to pull out of the Al aska market after asking
for a 100 percent increase in their premuns, which was declined
by the Division of Insurance. He didn’'t know how many doctors
were affected by this, but he knows they then tried to get
i nsurance through MEC or Norcal. If they didn't get insurance
through them they had the option of going to a surplus line
which is typically used by individuals who are unable to get
i nsurance through the normal market. A third way doctors can
seek insurance is the direct approach. They can call an
i nsurance conpany directly whether the conpany is in the state
or not, but this doesn’'t happen often.

As of 2002, 70 percent of the nmarket was controlled by the
providers that are still here. He didn’t know what percentage of
physi cians and surgeons were affected by the renoval of
Nort hwest and Norcal. He submitted to the conmttee that there
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is not a crisis for doctors to get numlpractice insurance. In
1978, the State of Alaska created an insurance conpany of its
own. Through the next 10 years it was trenendously successful
and kept prem uns down for physicians and, because of its well-
run and effective liability section, it held clains and payouts
dowmn. “So, we already have in the context of experience, a
successful way to resolve our problens.”

MR, DILLON said that a nunber of his famly nenbers are doctors.
The last tine doctors faced a prem um problem where they felt
they were paying too nuch, they canme to the Legislature, who
adopted a process that protected them but also protected the
rest of Al aska. [END OF TAPE]

TAPE 04-22, SIDE B
2:20 p.m

MR. DILLON said the purpose of insurance is to cover ourselves
in the event of a mstake. There has never been an attenpt to
shift the burden of a m stake fromdoctors to victins.

That’s what this cap is doing, especially in light of
the fact that you already have a cap. Wiy are we doing
this? W have a cap that exists in the context of what
we are dealing with every day in the courts as it
stands ri ght now.

CHAI R BUNDE asked himto summari ze.

MR. DILLON responded that would be hard, but rather than
summarize he went to the question of the review process for
prem um rates. The Division of Insurance reviews the prem uns
that are charged to physicians and judges them on three
standards - that the rate is not excessive, that it is not
i nadequate (too low) and that it doesn’t unfairly discrimnate.
This nmeans that the premumrates for all conpanies are going to
be between a range. The nore effective and efficient conpanies
are going to be on the |lower end and be able to |ower prem uns
sonmewhat. The less efficient are going to have to charge higher
prem uns, but generally, all conpanies are within a narketable
range.

So, you have watchdogs in place. Just as Northwest
came in and sought a massive increase in their prem um
base, which was denied, | submt to you that present-
day premuns, while high, and for all | know sitting
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here — and | don’t know — let nme be very clear about
that — whether that constitutes such a percentage of
the doctors’ cost as to nake it an overwhel m ng burden
such that it’'s going to drive them from the state. |

submt, | don’t think so, personally.... That cost
factor is certainly less than 5 percent on a nationa
average, but | don't think that prem um cost is going

to drive doctors fromthe state, especially when we're
not HM3Os. These guys can nake as much noney as they're
willing to go for in the context of what they do.

SENATOR HOLLIS FRENCH said a report about physicians practicing
in Alaska showed a trend over the past 17 years with respect to
our popul ation. The nunber has gone up pretty steadily over that
time. He thought the appropriate year to |look at would be 1997
when tort reformwent into effect. Up until that tine the nunber
was increasing, but after that tine the nunber increased, as
wel | .

Another plaintiff’s attorney pointed out to himthat this bill
woul d put victinms of car crashes in far better standing in the
eyes of the law than victinms of negligence on a doctor’s table
The poi nt nmade was:

Way woul d you handl e those two people differently? Wy
would you allow a person in a car crash to press all
their claims in court and cap the rights of person
damaged on an operating table. | think it is hard to
draw a principle distinction between those two.

SENATOR SEEKINS said he was sure the Labor and Commerce
Commttee had | ooked as far into the matter as it could within
the purposes of the conmittee. He noved to pass SB 319 from
commttee with individual recommendations and attached fiscal

not e.

SENATORS HOLLI'S FRENCH AND BETTYE DAVI S obj ect ed.

CHAI R BUNDE asked for a roll call vote. Senators Gary Stevens,
Ral ph Seekins and Chair Con Bunde voted yea; Senators Bettye
Davis and Hollis French voted nay; and SB 319 noved out of
conmittee.

#

"#SB337
SB 337- ENERGY PROGRAMS & FUNDS
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CHAI R CON BUNDE announced SB 337 to be up for consideration.

M5. BECKY GAY, Project Mnager, Al aska Industrial Devel opnent
and Export Authority (AIDEA) and Al aska Energy Authority (AEA)
said Jim MMIllan, Deputy Director of Credit and Business
Devel opnment, M ke Harper, Deputy Dy rector of Rural Energy, and
Sarah Fisher-Gove, Financial Analyst, would help her answer
guesti ons.

M5. GAY said that SB 337 anends the AEA program

The first program affected is the Power Project Fund
| oan program (PPF). The PPF program provides |oans to
local utilities, local governnments and independent
power producers for the developnent or upgrade of
power projects. SB 337 proposes to anmend this program
by expanding the definition of power project to
i nclude energy efficiency projects. Under the current
statutory definition of &eligible project, AEA has
actually denied loan applications for worthwhile
projects such as lighting retrofits. In addition, SB
337 proposes to repeal the Iloan comittee that
approves Jloans from this fund. AEA wll instead
utilize the same credit approval process that AlDEA
has successfully wutilized for its credit program
which includes an appeals process to the board of
di rectors.

The next program affected is the Bul k Fuel Revolving
Loan Fund program This program provides short-term
| oans to assist small rural communities in purchasing
annual bulk fuel supplies. SB 337 authorizes |oans
fromthis fund to other entities such as corporations,
cooperatives and joint ventures. The Departnent of Law
recently interpreted the current statutorily eligible
borrowers to be only conmunities and natural persons -
that is private individuals. This change wll not
expand the definition of eligible borrower beyond the
| ong-standing interpretation and practice that already
i ncl udes other entities such as corporations.

SB 337 also provides that AEA may invest the Power
Devel opment Fund and wth the concurrence of the
Department of Revenue, the Power Devel opnent Fund has
been invested by AEA since 1993. This bill proposes to
affirmthis |ong-standing arrangenent by providi ng AEA
the statutory authority to invest the fund. Then AEA
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woul d continue to remt all earnings of this fund to
t he general fund.

The general [indisc.] of AEA are proposed to be
anended by clarifying that AEA has the authority to
manage various prograns and projects by issuing grants
and interimcontracts. By acting as an agent for rural
comunities, AEA manages power projects, bulk fuel
proj ects and alternative ener gy proj ects. The
Legislature has authorized AEA to nmanage these
projects through the appropriate process by providing
AEA authority to receive and expend federal funds from
entities such as the Denali Conmm ssion and the U S.
Depart ment of Energy.

In addition, SB 337 specifies that AEA s statutory
mandate to provide technical assistance may not be
used on an independent basis for tort liability
against AEA. AEA wll continue to be liable for
negligence if it fails to use reasonable care in
provi di ng the techni cal assistance, however.

And last, this bill proposes to repeal the inactive
El ectrical Service Extension Fund. That concludes ny
comments.... | urge your favorable support and action
on this bill

CHAIR BUNDE asked if there is an actual size designation for
small rural communities in the bulk fuel program

M5. CAY replied that small rural communities have a popul ation
of 2,000 or |ess.

CHAIR BUNDE asked if she knew of any small rural comrunities
that are excl uded.

VR. JIM MCM LLAN, Deputy Director, Credit and Busi ness
Devel opnent, AIDEA, said he didn't have that information at his
fingertips, but he would get it for the committee.

CHAI R BUNDE sai d that Bethel cones to m nd.

MR. MCM LLAN agreed with Bethel, but didn't want to venture a
guess on ot hers.

SENATOR HOLLIS FRENCH asked for clarification of the provision
that repeals the conmttee that approves |oans fromthe fund.
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MR. MCM LLAN expl ai ned:

When we assumed the rural energy progranms from the
Department of Community and Regional Affairs, Division
of Energy, in 1999, the loan commttee was part of the
statutory process at that tine — that the D vision of
Energy used for approval of power project fund | oans.
W J[AEA] elected at that time not to change the
process and go with the established statutory | oan
commttee. W have been doing that since 1999, but it
was al ways our intent to try and neld the rural energy
prograns and the process for approval into the |ong-
standi ng process that we have used on the other side
wth Al aska | ndustri al Devel opnment and Export
Aut hority.

In the internal loan commttee, we have the expertise
on staff and an appeal process to the board of
directors. So, what this is doing is repealing the
statutory loan commttee, which is conprised of the
director of OWB, the executive director of AEA and
three public menbers from various judicial districts
appointed by the governor - in noving it to the
internal process simlar to Al DEA

CHAI R BUNDE asked if the |oan commttee’s duties are being noved
to another already-existing credit conmmttee, why is there no
change in the fiscal note. He thought savings would be seen at
| east with per diem

MR. MCM LLAN replied that is correct, but for the past year or
two, all of the neetings have been conducted telephonically.
There have been no requests for paynment of per diem by the
comm ttee nenbers. The neetings | ast about an hour or |ess.

CHAI R BUNDE said he was glad he gave M. McMIlan an opportunity
to brag about the conmittee’s efficiency and said that SB 337
woul d be held for a | ater neeting.

#

"#SB344
SB 344- TRUSTS/ ESTATES/ PROPERTY TRANSFERS

CHAI R CON BUNDE announced SB 344 to be up for consideration.
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MR. BRIAN HOVE, staff to Senator Ralph Seekins, sponsor
expl ained the bill as follows:

A vital characteristic of any highly devel oped
econony is the ease with which financial resources
flow from one narket to another. The nagnet-Ilike
attraction between noney and the nmarket that offers
t he nost advantageous terns at a particular nonent in
time is, per haps, best denonstrated wthin the
financial services industry itself.

Over the years, the Al askan banking industry has
attracted funds to our state as a result of a
particular niche we have successfully devel oped in an
obscure corner of the industry known as trust and
estate services. Much  of this success can be
attributed to the foresight denonstrated by the Al aska
State Legislature.

Since 1997, the Legislature has passed nunerous bills
effectively making Alaska a premer jurisdiction for
this financial specialty. Just last vyear, SB 87
adopted a nore recent version of the Uniform Principal
and Income Act. HB 212 wupdated other portions of
Al aska’s trust laws. Both were signed into |aw |ast
sumer .

VWile SB 344 nmy not be as far reaching, it
acconplishes nuch the sanme purpose. It does this by
making a host of small technical revisions to current

st at ut es. It wupdates the provisions relating to
virtual representation, it clarifies when a trustee
can be relieved of liability and it adds provisions,

whi ch other jurisdictions have al ready adopted.

Keeping our trust statutes current has had a direct
positive inpact on our state’'s econony. Over the
years, these periodic revisions have helped to bring

hundreds of mllions of dollars of trust assets into
the state and added tens of mllions of dollars to
| ocal bank deposits. Furthernore, it has increased
business activity for attorneys, accountants, Ilife

i nsurance agents and brokerage firms. This, in turn
creates jobs.

Necessity, i ngenuity and routine advances in
technol ogy collaborate on a daily basis to reinvent
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the world of financial products and services. To date,
Al aska has successfully staked out a place in this
worl d through our contenporary set of trust and estate
|l aws. SB 344 seeks to preserve our position in what
anounts to a highly fluid marketplace unrestricted by
geogr aphic boundaries. It seens reasonable to keep the
noney flowing in this direction.

CHAIR BUNDE said he wunderstands that current trust laws in
Al aska generate sone incone for the state and asked if he could
specul ate how fine-tuning the trust would advance the earnings
for the state.

MR. HOVE replied that would be difficult, but if we don't keep
up with the Joneses in this instance, we will be going backwards
and the noney the state has attracted so far will start to go in
the other direction.

M5. BETH CHAPMAN, Attorney, Faulkner & Banfield, said she has
practiced in the estate and trust area for the last 16 years
She supported SB 344.

| believe SB 344 is necessary to ensure that Al aska
remains the standard bearer for trust and estate |aw.
Since 1997, when the Legislature passed the first
trust act, several other states have tried to take the

business from Al aska and Kkeep that business, in
particular, Delaware. WMany of these changes are
designed to ensure that Alaska is the state where
folks will want to put their trust assets, both

resi dents and non-resi dents.

Several of the ways that the law is inproved is SB 344
makes technical anmendnents to the recently enacted
Uni form Principal and Incone Act. It also expands the
scope of a doctrine called virtual representation.
What this really does is ensures that we are able to
give notice to classes of  beneficiaries in an
efficient manner, access the courts in an efficient
and cost effective manner, to ensure that the trust
laws are fulfilled in that the testator’s trust is, in
fact, upheld in the courts.

Al so and, probably what | consider to be one of the
nost inportant aspects of the bill, is section 4
dealing with the l|imtation on proceedings against

trustees. Under current |law, we do not have a statute

SENATE L& C COWM TTEE -16- March 11, 2004



of limtations for causes of actions against a trustee
until a final account is rendered on the trust. A
final account would normally not be rendered until the
trust relationship has been term nated. Al aska now has
trusts that can last in perpetuity. Therefore, we
could have a very long tine before any proceeding
could be brought. An exanple would be where we have a
trust that’'s been in existence for 15 years. Yearly
reports have been given to the beneficiaries, but 14
years later, a beneficiary decides that sonething that
occurred in year one is now a problem They can now
seek and bring a cause of action in the court and go
back that nmany years. They are only barred after a
final account. This would change that law so that a
beneficiary is required to bring a cause of action
within a period of tinme after they have received
notice that would give them enough information to
recogni ze that there was a cause of action and, also,
that the trustee is required to notify the beneficiary
of that time limt. So, it’s very protective of the
beneficiaries, as well. It’s not just a bar, but it’'s
al so notification provision.

CHAIR BUNDE asked if it would be an oversinplification to say
that under the current system the statute of limtations would
run until the trust is cashed out and in sonme cases that m ght
not be in any foreseeable future.

M5. CHAPMAN replied that would not be an oversinplification and
could happen if the trustee isn't changed prior to the tinme the
trust is term nated.

W believe that can lead to <costly and conplex
litigation that should be avoided if we had a statute
of limtations that notified beneficiaries of their
rights.

The other part of the bill that’s inportant is that it
expands the spendthrift protection for other types of
trust t hat are commonly used. Last year, t he
Legislature adopted a trust bill that did expand the
spendthrift protection to certain types of charitable
trusts. This would expand it to include other types of
trusts that are recognized under federal inconme tax
| aw, nost notably a qualified personal residence trust
and what is known as a grantor retained annuity trust.
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CHAI R BUNDE asked her to define a spendthrift provision.

V5. CHAPMAN expl ai ned:

A spendthrift provision is a provision in a trust that
limts the creditor’s ability to access the trust
assets until they are distributed to the beneficiary
or to the grantor. Al aska has a spendthrift provision
that allows an individual to set up a trust with his
or her own assets and retain certain discretionary

rights to those funds, but until the funds

actually distributed by an independent trustee, those
funds cannot be attached by a creditor. A qualified
personal residence trust is generally used to transfer
a honme from an older generation to a younger
generation and right now, by placing it into a trust,
it would have no spendthrift protection until we anend
the law that would allow the individuals to continue
to live there and until the trust is termnated and
those assets are distributed out, which does happen
generally after a short period of tine, those assets

woul d be protected fromcreditors.

In essence, | believe the Al aska Legislature has shown
foresight in adopting the |aws, has hel ped the Al aska
econony by bringing trust funds to the state and that
SB 344 is another bill that will continue the trend in
keeping Alaska at the forefront of states with trust

| aws.

CHAI R BUNDE asked if she knew what revenue the current trust

has brought to the state.
MS. CHAPMAN replied that she didn’t know.

SENATOR HOLLI'S FRENCH asked:

Regardi ng section (2) pleadings and the parties who
are bound by orders and notice regarding proceedi ngs

involving trusts - as | look at this section,
strikes nme that you're broadening the scope

proceedi ngs that mght bind others - that is they no

| onger have to be formal proceedings. They don’'t
to even be judicially supervised settlenents;

could be non-judicial proceedings and settlenents and

is that, at first blush, what is happening in
section?

| aw
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M5. CHAPMAN replied, “Yes, it is.”

SENATOR FRENCH asked her to flesh out the folks who could be
affected by a non-judicial settlenment of a trust and start with
section (c) and go on through.

V5. CHAPMAN expl ai ned:

The individual starting at section (c) that would be
bound - and it’s inportant to note that all the
i ndi viduals who we’ve bound can only be bound to the
extent that there is no conflict of interest — and we
are required by the prior section of the code to
inform the court — and in a non-judicial if we were
going to enforce a non-judicial settlenent of the
individuals we are attenpting to bind. So, in section
(c), a mnor for exanple, can be bound by another
person so long as there is substantially identical
interest. Simlarly, an incapacitated person or a
person whose identity or location is unknown or not
ascert ai nabl e.

SENATOR FRENCH asked what substantially identical interest boils
down to.

MS. CHAPMAN answer ed:

Somebody woul d have substantially identical interests,
so that whatever they would receive from the trust
would not be affected by what would happen to the
ot her person’s interest. For exanple, sonebody who has
an interest in the inconme, but not in the principal

they would not necessarily have the substantially
identical interests. If we affect the principal, neke
a distribution, we would be reducing how nuch is
available to pay the incone. So, they are interests
that would not be affected by a ruling. So, the effect
would be the sane to the interests. It doesn't
necessarily nmean the sanme amount, but the sanme nature
of the interest. Probably the best exanple is noving
on to section (d) where we talk about class. It says
many tinmes we wll have a gift that will indicate it
will be to ny spouse for his or her life and then to
nmy children after the death of the spouse and you may
have children who at the tine the trust was
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established are alive, you may have children who are
not yet born.

Number (d) indicates that if we serve obviously, the
people who are alive, that that does bind those after
born children. So, we don’t have to go back in and
relitigate the issue. Simlarly in (e), if we have an
interest that passes to the surviving spouse and to
persons who are heirs of the living person, that would
receive it in the future for the future interests,
that so long as we serve the living people, that wll
bi nd those who are not yet in existence.

[ Section] (f) is where we're tal king about a happening
of a future event. That’'s sort of the key to all of
these new additions - the (d) through (f). W’'re
tal king about binding a class of individuals who wl|

receive it in the future. So, we may not even know who
all the nmenbers of our class are going to be whether
sone people nmay have died, sone people nmay have been
added to the class. So, in (e) what we' re discussing
is if we have a class of individuals who are going to
receive it in the future, and then we have another
class after that, we have perpetual trusts, that wll

say to ny children, after the death of the last child,

to ny grandchildren, after the death of the |ast

grandchild on and on and on in perpetuity. Once we
bind the first class, then it’s going to bind all the
other classes along the way so that each tinme we have
a new class comng into existence we do not have to go
back to court or a non-judicial settlenment to resolve
t he issue.

Most of the issues where we're going to see this
statute used is issues involving interpretation. The
courts have the authority to require us to serve
anybody that the court feels should be served. So, at
any tinme, when we disclose to the court who we intend
to give notice to and what provision we’'re using of
this law to give substitute notice, the court could
say no, that’s not acceptable; you need to go out and
serve. The court has the ultimate jurisdiction.

CHAI R BUNDE asked if you can put things in an Al askan trust and
still have limted access to them

M5. CHAPMAN replied that is correct.
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CHAI R BUNDE asked if that had passed the nuster of courts.

M5. CHAPMAN replied that the statute that was passed in 1997 has
not been | ooked at by a court, yet.

MR. STEVE GREER, Atty., said he has been involved in the group
that has worked on this legislation for years. “It is a very
good piece of legislation.” He urged its passage.

MR. BLATTMACHR, President, Alaska Trust, supported SB 344. “It
will be beneficial for Al aska residents and for businesses and
for the State of Al aska.”

TAPE 04-23, SIDE A
2: 58

SENATOR BETTYE DAVIS noved to pass SB 344 from committee with
i ndi vi dual recommendati ons.

CHAI R BUNDE asked for a roll call vote. Senators Hollis French
Ral ph Seekins, Bettye Davis and Chair Con Bunde voted yea; and
SB 344 noved from commttee. There being no further business to
cone before the commttee, he adjourned the neeting at 3:00 p. m
#
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