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#SB86

SB  86-1 NTEREST ON DELI NQUENT TAXES

CHAIR CON BUNDE called the Senate Labor and Commerce Standing
Commttee neeting to order at 1:35 p.m and announced SB 86 to
be up for consideration. Present were Senators Seekins, French
St evens; Senator Davis was excused.

SENATOR W LKEN, sponsor, related to the conmttee that:

SB 86 was brought to him by a constituent and is an
act relating to the interest on delinquent taxes. Wen
a business in Alaska submts a tax report to the
Department of Revenue, the departnent reviews the
report to insure its accuracy. Wen an error is found
in a report resulting in an under paynent or an over
paynment in the taxes, an interest of 11% is attached
by statute. This interest rate is set in statute, AS
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43. 22. 05, whi ch mandat es t he i nt erest on t he
del i nquent taxes to be 5 percentage points above the
District 12 Dy scount Rate or 11% whichever is
greater.

SB 86 proposes to elimnate the reference to 11%
interest and retain the 12th D strict D scount Rate,

plus 5% as the formula for calculating interest on
delinquent taxes. This wll establish a fair and
reasonable nethod of calculating interest by allow ng
it to float wth the nmarket. W believe it is

i nappropriate to charge Alaskans 11% on delinquent

taxes, especially since nmany delinquencies result from
honest m stakes, as you will hear today.

Anot her disturbing practice is that the departnent
often doesn't find the discrepancy in a tax report for
two or three years. Unfortunately, for the business
owner, the 11% interest accrues from the date the tax
report was filed, not the date the discrepancy was
di scover ed.

According to the Departnment of Revenue, the fiscal
inpact to the state as a result of this |egislation

will be marginal. The state will receive a fair and
reasonable interest from the delinquent taxpayers and
will also pay a fair and reasonable interest on

refunds to tax payers.

CHAIR BUNDE asked what were the typical interest rates
t hroughout the nation when the 11% was first set.

MR. DARWN PETERSON, Staff to Senator WIlken, replied that the
interest rate was higher than that. The interest rate in statute
was sinple 8% until the legislation was enacted that changed it
to 5% above the 12th District Discount Rate or 11% whichever is
greater.

CHAI R BUNDE asked what the di scount rate was then.

MR. PETERSON replied in 1980 the discount rate was 12% in the
12th District.

SENATOR STEVENS asked how this |egislation would change the date

of filing for the charges starting to accrue if a mstake had
been nmade.
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MR. PETERSON replied that all this bill does is change the
interest rate. The fact that it takes the department years to
di scover a mstake begs the question that could be answered
under separate legislation at the end of the budget process. He
understands that statute requires the departnment to discover a
m stake within three years. Since that is what is in statute,
the departnent often waits and reviews tax reports when it gets
close to the statutory deadline. It was 20 nonths before they
realized there was an honest mstake in M. Wlker's tax
reports. At that tinme the 11% interest rate had accrued for the
entire 20 nonths.

SENATOR STEVENS continued saying that if it's a floating rate,
it could be greater or |esser than when the m stake was actually
filed. This would base it on when it was di scovered.

SENATOR SEEKINS said this would also have an effect on the
interest the state pays for overpaynents of taxes and asked
where that would tie in statutes.

MR. PETERSON said that the state is also liable for the 11% if
there is an overpaynent of taxes.

SENATOR SEEKI NS asked if they had considered putting a cap on
the rate.

MR. PETERSON said that is a possibility.

MR DAN DI CKENSON, Director, Tax Division, Departnent  of
Revenue, said he wanted to give them a little history of this
section of the |aw

Up until 1980, if the taxpayer underpaid his taxes,
interest was calculated at 12% sinple interest when a
conpany finally paid the anmount due. As Governor
Hi ckel characterized this situation in his March 1991

letter of transmttal for the bill that resulted in
the current law, he said the state ends up | oaning
billions of dollars to its tax payers at very |ow

interest rates.

As everyone knows, a huge backlog built up of oil and
gas taxes over the state. | was able to locate an
accounts receivable paynent from March 1991 that shows
$3.6 billion dollars in outstanding taxes. As you can
i magi ne, over $3 billion of that was in oil and gas
back taxes.
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The legislature and admnistration nade a good
decision in 1991; they changed the l|aw They nade
three cases. First of all interest was noved from a
sinple to nore standard conmercial practice of
conpounding interest. The change to conpound i nterest
made a dramatic difference in the interest owed on

| ong del ayed cases. Second, interest was defined as
the federal reserve inter-bank rate plus 5% or - and
this third point is the interesting point - a m ninm

of 11% This change was designed to get the attention
of conpanies that had been underpaying their taxes and
it did.

At the sane tine, in 1991, a change was made in Title
38 putting oil and gas royalties on the sanme higher
intra bank rate or 11% conpounded. Over the next five
years, $3.5 in back taxes and royalties flowed into
the CBRF, the constitutional budget reserve fund and a
whole different attitude became apparent. Cdearly,
there was nore than just interest rate changes at work
in this situation, but it is also clear that the
interest rate change played a significant role.

Now, in 2003, our accounts receivable in the tax
division is $71 mllion or about 2% of what it was in
1991. So now it's tinme for another good decision, to
bring the interest rates nore in line with narket
rates. | don't think this will bring about a return to
backl og. Since this change sticks with conpound rates,
tax payer delay wll rapidly beconme nore and nore
expensive to the tax payer. This bill does not change
the interest rate on tax due oil and gas royalties

This legislation sinply elimnates the 11% m ninum
rate on taxes and allows the rate to float at 5% above
the federal reserve's intra-bank rate. And just as the
new rate structure applies to back taxes owed the
state, it would also apply to certain tax refunds paid
by the state, thereby saving us sone noney. The
adm ni stration supports this bill and urges you to do
t he sane.

CHAI R BUNDE asked him to comment on |anguage stating that
clock starts ticking at the tinme the taxes are filed rather than
when the error is found.

t he
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MR. DI CKENSQN, in response, asked the committee to "put on the
gl asses” of a large corporation who is paying hundreds of
mllions of dollars in taxes to the state. There are frequently
conceptual problens about how things get characterized in both
royalty or the tax situation. These are sophisticated tax
requi renents and sophisticated royalty payers.

In those situations, we don't want to have the state
essentially lending noney to the conpanies; in other
words, have the conpanies underpay. W'IlIl be in a
dispute with them for a year or tw, three, four,
these can go on, and, then when it's finally agreed,
then the interest clock starts to run. The notion
shoul d be that when a tax anmount is agreed upon, we go
back and | ook when that was due and we neke sure that
t he conpany doesn't gain any advantage from not having
paid when it was due. That's a very different
perspective than the small business owner who perhaps
made an inadvertent error and is faced with the sane
si tuation.

CHAI R BUNDE asked what would preclude the interest clock from
starting to tick the nmonment you found an error rather than
waiting until after everything was |itigated.

MR. DI CKENSON replied that nothing would preclude it and that
would set a small advantage for the conpanies for not paying
their taxes.

What it would really do is totally change the way the
division was organi zed and approaches problens. Right
now when we, and I'll just use Exxon, because everyone
understands that they're a tax payer here and they're
the world's largest industrial organization. Wen we
audit them we don't want to be going in every nonth

and - the pay production tax as a nonthly tax - and
try to catch the errors so that we start the interest
clock running. W wait until we have a two-year cycle

and go in, step back, look at it closely, sonetines
subsequent events have occurred that are inportant,
sonetimes we need to hire experts that understand sone
aspects of the business.

W are certainly organized around a principle that if
a conpany has underpaid, we can be thorough and
careful and make sure that we get the right anount and
that we're not penalized for taking the tinme to do it
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correctly. If we were to change the statute, we would
have to think about our enphasis and think about how
dealt with the tineliness of findings and pointing out
t hese kinds of errors...

SENATOR FRENCH asked where the statute says the refund interest
rate is set the sane as the delinquent tax.

MR. DI CKENSON replied AS 43.05.280 - Interest on overpaynents
(a) - Interest shall be allowed and paid on an overpaynent of
tax under this title at the rate and the manner provided in AS
43. 05. 225, section 1.

SENATOR FRENCH said the fiscal note spoke about the potenti al
difference of close to $1 mllion per year in the anount going
to the constitutional budget reserve and asked himto conment on
t hat .

MR. DICKENSON replied that it's hard to estimate because the
nunber of paynents is fairly small and the volatility is fairly
high. Interest is about one third of the dollars going into the
CBRF and that could change because the division is getting nore
and nore caught up, currently auditing 2000 and 2001 for the
maj or conpani es and 2002 for sone of the smaller ones. They al so
need to look at what future interest rates are going to |ook
|ike. Most folks think we're at an historic low and it's not
safe to use the 7.25% which is what the interest rate is today.
Usi ng assunptions, they cane up with a ballpark figure of $1
billion.

In the incone tax arena, we based our anal ysis on what
the IRS does. They are much further behind than we
are. So, let's say we got notice of an adjustnent
[indisc.] to 1993 and made a tax adjustnent and the
taxpayer paid us nore tax based on that. From 1993
until the effective date of this law, you' d use the
11% and then for the nunber of nonths after that, you
woul d drop down and use the 7.25% So, for the first
couple of years, you see alnbst no drop in the CBRF,
but then as you go out several years, that's where you
see the drop in [indisc.] and perhaps even go over it.

SENATOR FRENCH asked how he picked the fed plus 5%figure.

MR. DI CKENSON replied that he wasn't directly involved with that
| egi sl ation, but they take what soneone characterized as a risk
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free rate and added 5% Credit card rates are nuch higher than
t hat .

CHAI R BUNDE asked if they wanted to keep enough penalty "to keep
a careful pencil.”

MR. DICKENSON replied that is exactly right. He added that the
Suprene Court has ruled that interest has no punitive aspects to
it; it is nerely the tine val ue of noney.

MR. WAYNE WALKER, President, A&W Whol esale, thanked Senator
Wl ken and M. Peterson for working on this issue and thanked
the Departnent of Revenue for trying to help him He explained
that since 1970 he has been the sole respondent in filing the
tax returns for his conpany on cigarettes and they have as clean
a busi ness as anybody. A precedent was set by the Departnent of
Revenue that within a few weeks after receiving their filing

the departnment would send a letter on whether it was overstated
or understated and penalties and interest and by the tine of
their next nonth's filing, they were expected to pay whatever
they owed including penalties and interest. That went on from
1970 at least through 1995 and maybe further. The report in
question was sitting sonmewhere for 20 nonths before they
received a report from the Departnent of Revenue. If they had
received a report from them sooner, the fine would have been
paid i medi ately.

MR. WALKER said the first letter he received was for what was
owed on the cigarettes, which was alnpst $16,000. Five days
| ater, they got another letter adding $3,000 worth of interest.
The reason they were upset is because they couldn't understand
why 20 nonths passed when there was 25 years worth of precedent
of a couple of weeks. He said also it canme at a bad tinme for his
conpany as they had discontinued selling cigarettes alnbst two
years ago, which neans they didn't have the cash flow they used
to have.

CHAI R BUNDE t hanked him for his testinony. There were no further

testifiers and he announced that he would hold the bill for
further work.

#

#HB9

HB  9- HOVE | NSPECTORS/ CONTRACTCORS

CHAI R BUNDE announced HB 9 to be up for consideration.
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REPRESENTATI VE ROKEBERG, sponsor, said this was the 23rd public
hearing on this bill. He explained that 25% of the state
donmestic product (GDP) is real estate transactions. This
| egislation sets forth the requirenents for beconmng a hone
i nspector including continuing education and the regulatory
schenme under which one woul d be worki ng.

SENATOR FRENCH asked why he would choose such a short period of
time for bringing an action if the statute of limtations for
contract lawis three years.

REPRESENTATI VE ROKEBERG referenced page 10, section 17, and
answered he thought it was inportant that the tineframe to bring
an action forward should be quite limted because any defect or
om ssion should be discoverable within one year or with a new
hone, within a two year period. The basis for that is that there
is a warranty by honebuilders for condos for a two-year period.
He noted this was only for residential activities. He intended
to keep the conmerce of the state nmoving forward by linmting the
time in which a lawsuit can be brought forward.

SENATOR SEEKI NS sai d | anguage on page 4, line 26, says there are
three different exam ning organizations for existing honmes and
one for new hones and asked himto explain those.

REPRESENTATI VE ROKEBERG replied that the American Society of
Hone I nspectors (ASH ) is the primary national organization for
exi sting home inspectors. The other two are the Anmerican Hone
I nspectors Training Institute and the National Association of
Hone |nspectors that are sonewhat conpeting organizations and
are recognized by various states to a |esser degree than ASHI
is. New home inspectors use International Conference of Buil ding
Oficials. He just codified existing practice.

SENATOR SEEKI NS asked if he was satisfied that any exam nations
offered by those organizations would neet the nation-w de
standard and be adequate in protecting the home buyer if they
passed the test.

REPRESENTATI VE ROKEBERG replied yes.
MR. RICK JARVIS, Anchorage resident, supported HB 9. He said
that they are looking for continuity of education for all hone

i nspectors who might have different industrial backgrounds.
Nearly half the states regul ate honme inspectors.
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MR. BILL BRADY, Chairman, Anchorage Board of Realtors, said he
was a nenber of Alaska Association of Realtors and that both
associ ations supported this bill. He said that this is the
bi ggest purchase sone people are going to nake in their lifetine
and it would be nice to know that all hone inspectors are on a
| evel playing field wth the sanme basic know edge and
requi renents. "If one consunmer gets hurt, that's one consuner
too many."

M5. CAROL PERKINS said she is a new construction inspector and
has followed this bill for three years. "Wth a few nore
tweakings, | think I can live with this bill and make a |iving
and continue to serve ny constituents out here.”

One of her biggest concerns was section 41 that repeals
protection from Alaska Housing. Any city inspector has that
protection given to them through the building codes. She is a
private building inspector and doesn't have a building
departnment to back her up and if they repeal that, she will have
very little protection from anyone who thought she didn't
interpret codes the way they wanted her to.

2:22 p.m
TAPE 03-13, SIDE B

IVB. PERKINS expl ained that new hone and existing hone
i nspections are tw different reports. She saw a lot of
i nprovenent in the current version and a few nore tweaks and
t hey woul d be there.

MR. DAVID ONENS, Ownens Inspection Services, said he had opposed
HB 9 for the last five years, but changed his position to
support. However, he requested sone anendnents especially the
liability clause being renoved from Al aska Housing statutes.
Wth the insurance crisis, he is no longer able to buy errors
and omssions insurance in the state of Alaska for new
construction. Existing construction inspectors have that |uxury.

He suggested three anendnents, one a partial title change and
another deals wth the Iliability that mght inpact small
i nspectors in rural areas who does only 10-15 houses per year.

CHAI R BUNDE asked him to nmke sure he faxed his anendnents to
his office.
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REPRESENTATI VE ROKEBERG asked if two of the anendnents were a
title change that went with the section 41 repeal.

MR. OVWENS replied yes, the second anendnent would be changing
the | anguage from two years to one year on page 10, line 6, so
it would be consistent with the existing home inspectors and the
general warranty that builders offer new hone owners on new
constructi on.

REPRESENTATI VE RCOKEBERG sai d he had an anendnent on page 8, line
19.

SENATOR SEEKI NS noved anendnent #1. 23-LS0029\ SA. 1
Laut er bach
4/ 7/ 03

AMENDMENT

OFFERED | N THE SENATE
TO CSHB 9(FIN) am

Page 8, line 19, before "unl ess":
I nsert "or "hone inspector™"”

CHAI R BUNDE obj ected for discussion purposes.

REPRESENTATI VE ROKEBERG explained that it closed a |oophole
about who can hold thensel ves out to be a home inspector.

CHAI R BUNDE renoved his objection and amendnent #1 was adopted.
He asked himto speak to the repeal issue.

REPRESENTATI VE ROKEBERG said the public's good is best served by
taking the imunity out for Alaska Housing, because no other
|l ender has it. One of the wtnesses said the nunicipa
i nspectors inspecting homes have inmmunity wunder the locally
adopted codes. If there are conplaints, people do have recourse,
but here a private honeowner engages a private honme inspector to
make a home inspection. It seens that there is a duty owed by
the inspector to the buil der under new hone construction.

CHAI R BUNDE thanked him and said he would hold this bill for

further work.
#
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#SB114
SB 114-1 NCREASE BUSI NESS LI CENSE FEE

CHAI R BUNDE announced SB 114 to be up for consideration.

COMWM SSI ONER  EDGAR BLATCHFORD, Department of Community and
Econom ¢ Devel opnent, supported SB 114. The |legislation would
i ncrease the business |license fee from $25 per year to $200 per
year, collected on a bi-annual basis. This is a large increase,
but the cost of the business license has remai ned the sane since
1949 and the census of 1950 had the popul ation at about 130, 000
people, many in the mlitary. A business license that cost $25
in 1950 adjusted for inflation would cost about $188 in 2003.
The increase would generate an additional $8.5 mllion in FYO04
and woul d provide general fund revenues, which would contribute
to a variety of state services ranging from public safety and
protection to road nmintenance and education, to business
support.

CHAI R BUNDE asked why the fiscal note says only $6.9 mllion.

COM SSI ONER  BLATCHFORD replied that addi ti onal research
indicated that $6.9 was a nore accurate figure.

CHAIR BUNDE asked if an attrition rate is built into the
figures.

COW SSI ONER BLATCHFORD said he thought it was, although he
didn't want to speculate as to the intent of people who file
their IRS returns.

SENATOR SEEKI NS asked what attrition rate he used.
MR RICK URION, Director, Cccupational Licensing, answered that
they assunmed 50% of the sole proprietors would drop out, a

little over 21,000 |icenses.

SENATOR SEEKINS asked if he was assumng that the people who
dropped out would be the small 1-4 enployee |icense purchaser.

MR. URION replied that they assuned all of them would be in the
0-4 category.

CHAIR BUNDE asked if he had a way to determ ne how nany have
zero enpl oyees.
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MR URION replied that his departnent didn't have those
statistics, but the Departnent of Labor has statistics for
enpl oyees. There are less than 16,000 enployers in the state
wi th enployees that file quarterly reports for the Departnent of
Labor. There are 56,000 business |icenses.

SENATOR SEEKI NS asked if he had built any kind of nobdel based on
a variable rate where maybe less than half of those smal
proprietorships would fall out if they had an increased rate
t hat was reasonable, but not the $200 rate.

MR. URION replied that the House adopted an anendnent that would
have a stepped nunber of enployees and directed himto cone back
to them with a nunber of scenarios. He would share that
information with the commttee when it was fully devel oped.

SENATOR SEEKINS said he nentioned it because there are other
reasons to have a business than for tax reasons, |ike insurance.

SENATOR STEVENS asked if a franchises and |arge businesses |ike
Safeway with nultiple sites get just one business |icense.

MR. URION replied that franchi sees are individual owners and all
must get their own license, but there are a nunber of businesses

in the state that have nore than one l|ocation, |ike Safeway and
Cost Co. Under existing law, they only have to get one business
license, if their business is exactly the sane in all |ocations.

SENATOR FRENCH poi nted out that the proposed fee of $200 exceeds
the fee adjusted for inflation, which the comm ssioner said was
$188. He also wondered if the admnistration wanted to pad
education costs to keep up with inflation.

SENATOR SEEKI NS said that one size never fits all.
The nmom and pop having to pay exactly the sane rate as

soneone with nultiple locations that has nultiple
enpl oyees is not a fair system That one size fits all

doesn't sit well with nme personally. 1'd kind of Iike
to look at sone nodels and see what they do in that
regard.

MR URION said that his research shows them that 90% of the
busi ness |icenses have 0-4 enpl oyees.

MR. RONALD JORDAN said he had owned several small businesses
over the years and he had sone anxi ety about the fees.
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CHAIR BUNDE asked if there was a substantial increase in fees,
would it be nore palatable to go back to a yearly instead of a
bi - annual paynent system and what would it cost to do that.

MR URION replied that the business license fee is the first

license and the only license that they issue that has been
brought into the 21st Century with technology. It is available
to purchase on-line. "W would prefer to have a bi-annual
license if we could do that....W could do it on an annual

basis, but we would have to change our software.”

CHAIR BUNDE said it would be interesting to know what the cost
would be and if that would reduce sone anxiety. He asked M.
Uion to get that information for himand said this issue needed
a little nore gestation and appointed Senator Seekins as a
subconmi ttee to address the multiple nodel issue.

SENATOR SEEKI NS accepted with enthusiasm

CHAI R BUNDE adj ourned the neeting at 2:57 p.m
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