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SENATE BILL NO. 1002

"An  Act providing for a special deposi t for workers'
conpensation insurers; relating to assigned risk pools and
wor kers' conpensation insurers; relating to the board of
governors of the Al aska Insurance Guaranty Association; stating
the intent of the legislature, and setting out Ilimtations,
concerning the interpretation, construction, and inplenentation
of workers' conpensation laws; relating to restructuring the
Al aska workers' conpensation systenm elimnating the Al aska
Workers' Conpensation Board; establishing a division of workers'
conpensation wthin the Departnent of Labor and Wbrkforce
Devel opnent and assigning certain Al aska Wrkers' Conpensation
Board functions to the division and the Departnent of Labor and
Wor kf orce Devel opnent; establishing a W rkers' Conpensation
Appeal s Conmi ssion; assigning certain functions of the Al aska
Workers' Conpensation Board to the Wrkers' Conpensation Appeal s
Commi ssion and the office of adm nistrative hearings; relating
to agreenments that discharge workers' conpensation liability;
providing for admnistrative |aw judges in workers' conpensation
proceedi ngs; relating to workers' conpensation awards; relating
to an enployer's failure to insure and keep insured or provide
security; providing for appeals from conpensation orders;
relating to workers' conpensation proceedings; providing for
suprene court jurisdiction of appeals from the Wrkers'
Conpensati on Appeals Comm ssion; providing for a maxi num anount
for the <cost-of-living adjustnent for workers' conpensation
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benefits; providing for admnistrative penalties for enployers
uni nsur ed or wi t hout adequat e security for wor ker s’
conpensation; relating to fraudulent acts or false or m sleading
statenents in worker's conpensation; and providing for an
effective date.”

HEARD AND HELD

PREVI QUS COW TTEE ACTI ON
SB 1002 - No previous action to record.
W TNESS REG STER

M . Doug Wboliver
Al aska Court System

303 K St.
Anchorage, AK 99501-2084
POSI TION  STATEMENT: Answered questions about wor ker s’

conpensation cases in the Al aska Court System

Comm ssioner G eg O d aray
Depart ment of Labor & Workforce
Devel opnent
PO Box 21149
Juneau, AK 99802-1149
POSI TI ON  STATEMENT: Di scussed the need for reform of the
wor kers' conpensation system

Ms. Linda Hall, Director

Di vision of |nsurance

Departnent of Community & Econom c Devel opnent

PO Box 110800

Juneau, AK 99811-0800

POSI TI ON STATEMENT: Di scussed the inpact of the current system
on workers' conpensation rates

ACTI ON NARRATI VE
TAPE 04-72, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 1:50 p.m Chair Seekins and
Senator QOgan were present. Because a quorum was not present,
Chair Seekins announced the commttee would hold a work session
until other nmenbers arrive. He asked Conmi ssioner O Claray to
begin and, since Senator French arrived, he officially called
the neeting to order.
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"#SB 1002

SB 1002-1 NSURANCE & WORKERS' COVPENSATI ON_SYSTEM

COW SSI ONER GREG O CLARAY, Departnent of Labor and Wbrkforce
Devel opment (DOLWD), asked to set the stage for why this
| egi slation was before the commttee. He rem nded nenbers that
| egislation [SB 311] was introduced during the regular session
that went through several iterations. The Admnistration nmnet
with representatives of organized |abor, business, defense
attorneys and clainmants' attorneys to get input on the changes
made to that bill. He indicated that M. Nordstrand woul d det ai
the differences between SB 311 as passed by the Senate and SB
1002 | ater.

COW SSIONER O CLARAY said it is critical to deal wth the
wor kers' conpensation system now. Wrkers' conpensation law is
very conplex and has taken years to fine tune to where it is
today. The last mmjor fine-tuning took place in 1988, which
imediately followed a 25 percent increase in premuns. In the
| ast few years, rates have been escalating again. He said over
the last three years, the average rate on a cunul ative basis has
i ncreased 35 percent. During the |ast year, some businesses have
experienced a 60 to 70 percent increase in their premum rates.
Early | ast year, the Admnistration focused on dealing with ways
to adjust the workers' conpensation system to slow down the
escal ation of prem um costs. The Adm nistration |ooked at three
alternatives. First, it |ooked at changing benefits, which
amount to about 38 percent of the $210 million paid out in 2002
to injured workers. He pointed out that a little over 50 percent
of the $210 mllion went to nmedical providers for care. The
anmount that was paid to |awers equal ed about $11 mllion. That
was the only area the Admnistration felt it could address
W thout attacking reinbursenent rates or benefits for injured
wor kers, which the Governor was not willing to change at this
tinme.

COMWM SSIONER O CLARAY said the nmjor criticism of t he
representatives of organized |labor of SB 311 was ainmed at two
areas: the cost of the conm ssion created under SB 311; and the
fact that organized labor and industry felt their decision
making influence on the commssion panel would be reduced
regardi ng appeals. Since adjournment of the regular session and
the call for the special session, the Admnistration worked to
change the bill substantially.
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CHAIR SEEKINS asked Senator Gary Stevens and Senator Bert
Stedman to join nenbers.

COMM SSI ONER O CLARAY said if the Legislature does not deal wth
this issue during this special session, he fears in future years
the only solution will be to reduce nedical reinbursenent costs
and benefits to reduce the rates.

M5. LINDA HALL, Director of the Division of Insurance, said
making changes to the workers' conpensation environnent is
necessary for the following reasons, the first being prem um
increases. She said as of January 1, 2004, the average rate
increase in Alaska was 21.2 percent; 17 classifications
increased nore than 50 percent. She referred to a chart in
menbers' packets that represents the NCCl's overview of rate
increases in 39 states. Alaska rated at the bottom with the
hi ghest increase in premuns for workers' conpensation. Al aska
has experienced a gradual increase. In 2002, the rates increased
an average of 10.2 percent; in 2003, the increase was 3.5
percent; in 2004, the increase was 21.2 percent. In addition,
Al aska [insurance] carriers have experienced a decrease in
profitability - Alaska carriers have lost 5 percent nore on
average conpared to other states between 1997 and 2002. In the
year 2000, an average of $1.54 was paid out in clains for every
$1 in premuns taken in. The cost of nedical benefits has
i ncreased; those benefits conprise 55 percent of workers'
conpensati on prem uns.

The fourth conponent of Al aska's unattractive insurance
mar ketplace is its assigned risk pool. Alaska s assigned risk
pool has placed the |argest burden on insurance conpanies from
| osses in the assigned risk pool of any state.

M5. HALL told nenbers she believes Al aska needs available and
af fordabl e workers' conpensation insurance and it needs to nake
the marketplace nore attractive. She indicated that SB 1002
contains a nunber of insurance provisions - sone from SB 311 and
sonme new provi sions. She described those as foll ows:

e Section 3 is from SB 311 and adds a requirenment for an
increase in deposits fromall insurers - a flat $1 mllion
speci al deposit.

e Section 4 is new It requires a separate deposit by
i nsurance conpanies for their share of +the Jlosses in
Al aska's assigned risk pool. Today, when there are | osses
in the pool, insurance conpanies pay their prorated share
of t hose. | f i nsol vency occurs, those |osses are
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real l ocated anong the carriers left in the marketplace. If
deposits are required, noney would be available to draw
from so that an additional burden is not placed on
I nsurers.

e Section 5 creates an order of priority in insolvency
pr oceedi ngs.

e Section 6 is new and requires that the assigned risk pool
operate on a self-funding basis on a three-year noving
aver age.

e Section 7 is from SB 311. It changes the conposition of the
Guaranty Association Board of Governors to provide broader
representation.

e Section 111 repeals the 25 percent statutory cap on the
surcharge for assigned risk pool rates. In order to make
the pool self-funding, the artificial cap nust be renoved.

M5. HALL said those are the six insurance provisions in SB 1002
and offered to answer questions.

CHAIR SEEKINS asked Ms. Hall about the industry's position on
Section 4.

M5. HALL said the industry is desirous of Section 4 because
although it will tie up their assets, the industry is already
statutorily required to nmake deposits. She noted that she was
encouraged by industry to include that provision.

CHAI R SEEKI NS announced a brief at-ease at 2:00 p. m

Upon reconvening at 2:05 p.m, CHAIR SEEKINS asked M.
Nordstrand to address the commttee.

MR, SCOIT NORDSTRAND, Deputy Attorney Ceneral, Cvil D vision,
Department of Law (DOL), told nmenbers he would provide a summary
of the differences between SB 311 and SB 1002. He began:

|'ve given you a two-page sheet here that | think wll
be of sonme help - a significant differences sheet and
the second page is actually a sinplified chart so that
we can all sort of follow al ong.

Let ne start at the beginning. 1'Il start where the
conmmi ssioner left off with the two basic concerns that
were identified by the critics of SB 311 [that]

think really fall into two categories. One was the de
novo review question and the relationship between the
appeal s comm ssion and the hearing panels or whoever

SENATE JUD COW TTEE - 5- June 22, 2004



actually did the trial - what was the review
rel ati onshi p? Secondly was the cost of the conmm ssion,
vis-a-vis the amount of cases that it would have to
handl e based upon an estimate of what Superior Court
appeals are brought now because, of course, the
conmm ssi on woul d be repl acing the Superior Court.

What we | ooked at is we took the old bill, which - |et
me just run through it quickly here. The old bill, SB
311, had hearings conducted by panels of three. A new
and i nproved hearing officer would sit on that panel -
a lawer admtted to practice in the State of Al aska
with some experience in workers' conp. This person
would be joined by two hearing board nenbers - one
from industry, one from |labor, a citizen panel nenber
and, nmuch like the current system they would hear
the cases. They would decide the cases. The only rea
distinction at that level had to do with what power
each of them had. In the bill there was a provision
that the hearing officer or hearing examner as we
called them would have the power to say what the |aw
is and instruct the other nmenbers on the law to run
the hearing, that sort of thing. But other than that,
it was pretty nuch like the present system and, as you
know, that was an accommodation from our first bill
that began with just an admnistrative hearing officer
- part of the process that we went through when
negotiating with organi zed | abor about this.

That was the first level. The second level was a
comm ssion of three attorneys appointed by the
governor, confirmed by the legislature, again wth
experience in workers' conpensation law. And, of
course, the intent was to create - | guess the two
wat chwords that we had for the bill were consistency
and efficiency and we thought that this new system
woul d do that.

Now | et's conpare the criticisnms to that structure and
what we've done in the new structure. Criticism nunber
one was the cost of the conmssion itself. Three
fairly high paid attorneys - that was sonewhat by
design to attract attorneys to take those positions
but we understood the criticism So what we did first
was we elimnated tw of the lawers from the
commssion in the new bill and replaced these two
| awyers so that there'd be only one remaining. One
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| awyer woul d act as chairman of the appeals conm ssion
under SB 1002. The other commissioners would be
replaced by citizen representatives, nuch I|ike the
original hearing panel. So essentially we changed the
pl ace where citizen representation participated in the
process and we created two enployer and two enpl oyee
positions for comm ssioners to sit on this conm ssion.
They would be a five-nenber comm ssion at this point
and they, too, would receive advice from the attorney
on the panel as to what the law was but, frankly,
we're not requiring that they have to follow that
advice in this bill

The nenbers of this commssion will sit in panels of
three, just like the three attorney panels would have
sat, but we didn't want to put too nuch of a burden on
citizen nmenbers so we had two each so there could be
sone relief pitching, so to speak, and they woul dn't
have to do all of the cases with two volunteers. They
are provided to be paid fairly well as far as
vol unt eer conmi ssions go - $200 a day per diem which
is designed to get people who are qualified and
capable to want to take these positions. Even at that
the cost associated wth having one full-tine
commi ssioner - and, by the way, we reduced the cost of

that comm ssioner significantly too in this bill. The
old bill was about $100,000 a [year] for the chair.
The present bill is a range 27 A through F, which is

conparable to the chief admnistrative |aw judge under
SB 203, and that's between 76 and 91 thousand,
depending on which step the person would cone in

at. ...

So, overall, we've cut the cost of two conm ssioners
and used | ay people on the comm ssion and we think the
savings there means that - and you know |I'm not the

fiscal note guy but it about cut the cost in half from
the $600 and sone odd thousand dollars down to 300 or
|l ess. That's what | estinate that to be and the fi scal
notes speak for thensel ves.

So that's how we addressed the cost. And the other way
we addressed the cost, by the way, is at the hearing
level. At the hearing |evel we elimnated |[ay
participation altogether and just not having this
heari ng panel saved $60,000 off the bat at that |evel
because there is 7 and 7, as you recall. And rather
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than have anyone in the Departnent of Labor do these
heari ngs who m ght be beholden to the conm ssion, and
| think that was some of the criticism of the old
hearing of the hearing exam ner provisions in SB 311,
to nove all the hearings to the central panel in the
Departnent of Adm nistration that's to be created and
| guess start up in July of 'O05.

So an adm nistrative law judge from the central panel

will be assigned to hear each case and they wll be
required to have certain workers’ conpensati on
experience that's consistent with what we had before
the hearing examiners in our old bill, so we're not
"dunbi ng' down the position in terns of experience and
capabilities. They'|ll have to have the sane experience
and so they'll do the hearings.

Now let's get to the second criticism not just cost
but de novo. And this is where |I think this proposal

is very, | think, innovative and answers the concerns
that were raised, legitimte concerns. And that is,
rather than having a conmm ssion of |awers have de
novo review of factual determnations of this three
person panel below where the |lay people participated

both for Iabor and industry, we're going to let an
adm nistrative law judge do the initial hearing and
then let the lay people - a mpjority of lay people on
the comm ssion can have the de novo review. They wl|
have the power to review de novo to create consistency
and right wongs that need to be righted or to affirm
decisions that we assume nost of them would be
affirmed. And so, in that way, we've addressed, we
think, both of the concerns about access to the system
for lay people and those with experience wth |abor
and nmanagenent would increase the access. W've
expanded the influence. And then we've addressed the
cost as well.

CHAI R SEEKI NS asked how this [new systen] will establish a body
of precedent.

MR. NORDSTRAND said the key in understanding the nmultiplicity of
deci sion nmekers in the present systemis:

that right now we've got all these different

panels, all kinds of different conbinations. There
could be 30; there could be 10, who knows? It depends
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on how you take the 7-7 and 8 and mx them up. And
they cone to a decision collectively and then it goes
to 30, 40 different Superior Court judges. None of
t hese decision makers at each |evel have the power to
tell the other set that they are wong. One Superior
Court judge, for exanple, deciding a |egal question on
the Workers' Conpensation Act cannot say ... |1've
decided that this is the law so this Superior Court
judge nmust agree with ne and deci de that way.

The sane is true of these panels. One panel of three
at the hearing level can't tell another panel of three
that's the |law you have to decide our way. Precedent
is the sense of comng together of the law in a way
that allows those below to understand what the law is
and follow it. The only way to do that is to have a
central place where decisions are nade.

Now the one acconmobdation to consistency that we've
made for practical reasons is we have five nenbers on
this panel and so there's two |abor or two
enpl oyer/enpl oyee so there could conceivably be a
difference of opinion between one panel of an
enpl oyer/ enpl oyee and the chair and another one. W
woul d hope that part of the role of the chair would be
to avoid that and to encourage consistency and thought
because that sanme attorney chairman will be there for
all the decisions. But now we wll be able to have
precedent established by this conmm ssion that can be
relied upon by the six admnistrative |aw judges who
wll be doing workers' conp and we'll just have that
many | ess decision makers and that nuch nore certainty
and outcome. So that's the consistency issue.

CHAIR SEEKINS announced that Senator Therriault joined the
commttee sonme tine ago. He then opened the neeting to questions
from nmenbers.

SENATOR FRENCH asked where the de novo review section is |ocated
inthe bill.

MR. NORDSTRAND referred Senator French to page 43, paragraph
(b), and pointed out that the language is identical to the
version of SB 311 that passed out of the Senate Judiciary
Commi ttee.

SENATOR FRENCH asked about the nunber of Superior Court judges.
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MR. NORDSTRAND did not have the exact nunber but said that
Anchor age al one has 13.

SENATOR FRENCH asked if DOL considered assigning these cases to
one Superior Court judge for the sake of consistency.

MR. NORDSTRAND said that was considered and part of the answer
to the question is that given the fact that Superior Court
judges tend to remain on the bench for extended periods of tineg,
the idea of <creating that kind of single authority on al
wor kers' conpensation cases would centralize power and decision
making and not be good public policy. He added that DOL is
confortable with having representatives of |abor and nmanagenent
sit at the commssion level, not just attorneys or a single
j udge.

SENATOR OGAN t hanked M. Nordstrand for the work he has done on
this legislation and noted he supported SB 311 but is nore
confortable with the new version. He nmaintained that he has been
a big supporter of the admnistrative |law judge central panel
idea for a long tine. He believes the general public is unaware
of the inpact that the adjudication of adm nistrative |aw has on
t hem He expl ained that he supported SB 311, even w thout the
adm ni strative panel, because businesses are being strangled by
rising insurance costs. He asked M. Nordstrand to address the
reasons for the huge increase in those costs and whether SB 1002
will create sone relief.

MR. NORDSTRAND referred to Comm ssioner O Claray's statenent
about the $11 mllion cost of legal fees and said if one assunes
that 20,000 clains are filed each year but only a few hundred go
to a hearing and between 40 and 50 go to Superior Court, and
perhaps 12 are appealed to the Suprenme Court, one nust realize
that the noney is being spent where attorneys are participating.
He indicated, for the sake of argunment, that attorneys' fees
m ght be awarded in 500 cases per year so the $11 mllion is
bei ng spent in a very few nunber of cases. He continued:

| understand, and you're welcone to have the director
of the Division of Wirrkers' Conp conme here and talk to
you a little bit about the scheduling issues that
happen because of the citizen panels at the hearing
level. That's not to say that folks don't do their
best to participate and that they try to accommopbdate
the schedule for hearings, but hearings can be |ong,
drawn-out affairs. Oten hearings have to proceed with

SENATE JUD COW TTEE -10- June 22, 2004



only two nenbers - one hearing officer and a |abor
menber or an industry nenber and there is not the
benefit of that balance sinply because there's no one
avai l able. That's what they do - they go forward.

And so it's difficult to accommpdate scheduling at
that level with that many different hearings because
you're tal king about hundreds. And so what we can do

with the central panel situation is we have
essentially six captive judges whose job will be to
take care of these hearings day in, day out everyday.
So, at the outset, | think scheduling wll becone
easier. Tinme is noney and law and | think that can
hel p.

Even nore inportant though is what happens at the
comm ssion |level, the appeal level. W heard testinony
in Senate Finance from defense practitioners who
tal ked about the tinme it takes for a board decision
record to be certified on appeal to Superior Court. It

can be very long. | nean we had one, the attorney who
spoke | think was Connie [Indisc.] from Holnes
Weddel | . She nentioned she had a case that had been

nore than a year in tine to just get the record ready
to start the process. And then the next step is
briefing and briefing is conducted in the Superior
Court in a very formal way that it should be, nuch
like the Suprene Court. This bill wll allow the
comm ssion sone flexibility on how nmuch briefing, how
detailed it will have to be depending on the case. In
other words it won't necessarily have to be at that
sanme, | guess, Suprene Court level that is required
now i n Superior Court.

And then finally is the time for decision-making. In
this bill, the comm ssion has 90 days from the tine
the case is right, either because the briefing is done
and there's no oral argunent to be held or the oral
argunment is done. In the case of the Superior Court,
the recommended tinme is up to 180 days. So the whole
process will be shorter.

Now let nme tell you why | think that saves noney. The
obvious way it saves noney is just |lawers working on
a case less time probably is going to save noney.
Anybody who has ever hired a |awer probably knows
t hat . But secondly, there's the effect on the
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participants. If you're an enployer and you're paying
benefits either as a self-insured enployer or your
i nsurance conpany is paying himafter a board decision
and then you go on to go to the Superior Court, you
think you' ve been wonged, this is an incorrect

decision, | shouldn't have to pay sone or all of these
benefits - when you go forward with this case, you
could have two years to wait, a year and a half to
wait to find out - and let's say in this particular
case you were right. The Superior Court judge says you
were right - you shouldn't have paid. The result for
you is basically a bad one. It's good news, bad news.
You don't have to pay anynore but you likely wll

never get all the noney you paid back so the |onger
the process takes, the nore it could affect that
enployer in a bad way and that is a cost to the system
but there's an even nore inportant cost and that's the
alternative.

If an enployee is denied benefits at the board |eve

now, and they want to appeal, they go through a
superior court process that could take two years, a
year and a half, a year. But all that tine they're
going to have no benefits, they're going to have no
medi cal paynents, they're going to have house paynents
to make and they're going to have all those troubles
that could be alleviated in a nore quick manner. Wat
we're hoping is that this commssion can do a case,
start to finish, on average in six to eight nonths as
opposed to a year or nore and that will in and of
itself save noney.

Now how nuch noney and what it will do to rates? |I'm
not the expert but we think that this efficiency
element wll reduce the cost of at |east sone portion

of that $11 million.

SENATOR OGAN interjected to say he feels the administrative |aw
judge panel system creates a fair and inpartial way to review
the admnistrative | aw because the panel is not enployed by the
commi ssi oner [who nade the decision]. He pointed out that other
states have found that having an independent panel provides
accountability and inproves efficiency and regulations. He then
stated for the record that he does not have a financial interest
in this legislation but he does have an active workers

conpensation claim so he declared a potential conflict of
i nterest.
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CHAI R SEEKINS noted that in previous discussions about SB 311,
many conmented that any reform to the existing workers'
conpensation process wuld cone at a cost to the injured
enpl oyee. He asked M. Nordstrand if he sees any validity to
that claim

MR. NORDSTRAND said he would challenge anyone to l|ook at the
bill and find that problemin the system He stated,

Frankly, we are starting now with an admnistrative
| aw judge panel that was unaninmously passed by both
houses of the Legislature. It is a great idea and we
are sinply adopting that as the basis for making that
initial decision so I can't imgine how that would not
be fair to start with. And secondly ... we've dialed
back the lawers in the process here. W had three
| awyers to do the comm ssion and now we've said

we'll only have one and we'll actually give over the
majority of the conmssion to the |ay panel nenber, to
the citizens, representatives as they were on the
wor kers' conp board and ... it's hard to see how that
couldn't be viewed as at |east fair and even-handed.

2:25 p. m

CHAI R SEEKINS asked M. Nordstrand if he believes that SB 1002
will shorten the process between the claim and the final
adj udi cation, thereby either addressing illegitimate clains and

bringing that settlement earlier in the process and elimnating
the long interim period for either party, and result in |ess
expense.

MR. NORDSTRAND said that is true but added that there is another
el ement of consistency that has nothing to do with the specific
cases that go to the commssion itself. That elenent involves
the cases that people decide not to take to the conm ssion. He

explained that over tine, the <commssion wll hand down
decisions that wll outline details of the law that are
presently unclear. Those details will provide greater certainty

about what would happen if a particular case went before the
commi ssion. He suspected that once the workers' conpensation
attorneys learn that the law is consistent in certain areas,
they will not appeal those cases again.

SENATOR FRENCH said he was no fan of the appeals comm ssion but
in SB 311, three |awers would have been interpreting the |aw
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for the hearing panel. In SB 1002, a |lawer and two |ay people
will be telling judges what the law is, which he sees as "topsy-
turvy.” He questioned how one can expect the workers’
conpensation system to gain respect for decisions nmade by |ay
peopl e when judges underneath them have already done a good job
at it.

MR. NORDSTRAND replied that in the present system |ay people
tell claimants what the |law is because nost of the cases are not
appeal ed. He countered:

All we're saying is that admnistrative |aw judges

that are not judges in the traditional sense - | mean
they are hearing officers, they are professional, they
are goi ng to be i nparti al but they're not

constitutional judges, they're not Superior Court
judges. W are sinply letting the comm ssion that is
going to be the central authority with regard to the
| aw and the factual conclusions that are reached in
cases have the final say. If the law is wong, there
is a very sinple renedy and that is the Suprene Court
and |I'm sure they'll correct the commssion a tinme or
t wo.

SENATOR OGAN noted that four of the five Senate Judiciary
Committee nmenbers are lay people and they pass |aws, thereby
telling judges what the law is. He added that there are people
who are not trained attorneys who have good judgnent.

CHAI R SEEKINS referred to paragraph (b) on page 43, the de novo
review provision, and noted the de novo review is restricted at
the first level regarding the credibility of testinony of the
wi tness. The review panel wll not be deciding who is telling
the truth; the panel of attorneys will nmake that deci sion.

MR. NORDSTRAND affirnmed that is correct and said the sane
limtations that were inposed upon the trial Ilevel and the
comm ssion |evel apply [in that provision.] He rem nded nenbers
that there are two kinds of de novo review. In de novo review of
law, the judge interprets the law for those below. In SB 1002
the de novo review applies to factual conclusions. He explai ned:

But the difference between weighing the evidence and
this substantial evidence test that now applies is
what we're tal king about here and what we're going to
do is to let the comm ssion weigh the evidence, Iike
this. A substantial evidence test to review is sort of
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|ike saying if a case conmes before an admnistrative
| aw judge or currently a panel and it may or nay not

be a workplace injury ... one idea is well, he hurt
his back fishing on the Kenai, the other one says he
was lifting a box at work. That's the issue. Wll, at
the end of the hearing there will be evidence on both
sides. There will be testinony fromall parties. There
will be doctor's evidence. There will be all kinds of

evi dence. And a substantial evidence test sinply neans
the board or the hearing panel picked occupationa
injury at work and there was a substantial pile of
evidence to support that conclusion but we're not
going to go look at the pile over here by 'went
fishing and hurt his back' because we've got this pile
here and it's substantial. Al we're saying de novo
review is is that you get to grab onto both bits of
evidence and see if it makes sense in the judgnent of
this one attorney and two citizen nenbers. That's the
review that's allowed here but not on credibility as
you say.

CHAIR SEEKINS said he just wanted to be clear that this bill

does not require absolute de novo review. He then asked if, in
conclusions of law, one nenber of the review panel is an
attorney.

MR. NORDSTRAND said that is correct and explained that the new
comm ssion  will have one attorney schooled in workers'
conpensation, who wll serve as chair. That person is charged
with advising the other lay nenbers with what the law is. He
noted the person is not charged with instructing the |lay people
intentionally because there m ght be an occasion where the other
two panel menbers mght want to overrule the attorney. If the
matter cones down to a |egal question, the case is likely to go
before the Suprene Court.

CHAI R SEEKINS repeated, for the purpose of clarification, that
the intent is not to reduce conpensation for those people wth
legitimate injuries but rather to shorten the tinmefrane fromthe
time those people appeal until a final decision is nmade.

MR. NORDSTRAND agreed and added the intent is also to encourage
|l ess litigation by consistency of decision nmaking and creating a
cl ear body of | aw.

SENATOR FRENCH asked for information about the decision rates by
Superior Court judges and the degree to which the Suprene Court
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overturns those decisions. He felt it necessary to see evidence
that the Superior Court judges are meking inconsistent
deci si ons.

MR. NORDSTRAND said he does not have those nunbers but nunbers
were presented in commttee hearings in the past, although he
did not know where they were generated.

CHAI R SEEKINS thought mnmenbers had those nunbers and said he
bel i eves the appeal nunbers are very |low and that the Superior
Court judges have done a good job in comng up wth decisions
t hat have not been overturned on appeal.

MR. NORDSTRAND said knowing how many tinmes a Superior Court
judge reverses a panel says nothing about consistency because
there is no consistency anong the decisions nade by Superior
Court judges.

SENATOR FRENCH clarified that he was asking how nany tines
Superior Court judges are overturned by the Suprene Court on
wor kers' conpensati on deci si ons.

CHAI R SEEKI NS bel i eved the nunber was | ess than 2 percent.

SENATOR FRENCH said if he were trying to convince this body to
change the law, he would have those nunbers handy because that
woul d provide strong evidence that the Superior Court judges are
renderi ng i nconsi stent deci sions.

CHAI R SEEKI NS said he was not sure that is what the commttee is
trying to address. He continued by saying that M. Nordstrand is
saying a body of law can be built so that a person can | ook at
previ ous deci si ons when contenpl ating an appeal .

MR. NORDSTRAND agreed and noted that a defense practitioner
testified before the Senate Finance Conmittee last nonth and
said a board panel in Fairbanks recently rendered a decision on
a legal question concerning workers' conpensation |aw. The
foll owi ng week, a panel from Anchorage addressed the sane |ega
question and reached the opposite conclusion. He said the
Anchorage case is likely to be appealed to a Superior Court
j udge.

TAPE 04-72, SIDE B

MR. NORDSTRAND said an appeal will probably also be filed in the
Fai r banks Superior Court and the results could flip. He said the
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only way there can be a final resolution to that dispute is for

one or both parties will have to ask the question before the
Suprene Court. He said under SB 1002, that would not be all owed
to go beyond the comm ssion level and he believes that wll be

good for the whole system

SENATOR THERRI AULT noted that according to information from a
previ ous witness, 36 cases are appealed to the Superior Court
and 25 percent of those cases are appealed to the Suprene Court.
He maintained that the commttee has no information on the
nunber of cases that are overruled, but a lot of cases are not
appeal ed so that inconsistency is left to stand.

MR. NORDSTRAND added that people stop litigating for a lot of
reasons. He said two-thirds of those cases fall off because the
claimants believe the Superior Court was correct or that their
chances of prevailing in the Suprene Court are |ow Therefore,
the inconsistencies remain and that is what could be avoided
w th passage of SB 1002. He noted another thing that was added
to the bill at the suggestion of Senator Bunde that allows the
director of the Division of Wrkers' Conpensation to investigate
wor kers' conpensation fraud and it gives people who want to
provide information on potential fraud a certain |evel of
immunity. That is patterned after the insurance code provisions.
It will allow those with the expertise on workers' conpensation
to assist in investigating fraud.

SENATOR THERRI AULT asked M. Nordstrand to cite those sections.
He also noted that he has heard conplaints from constituents
about the length of tinme workers' conpensation clainmns take to
resol ve. Those people are also aware of others who are abusing
the system so he supports the provision to stop the abuse.

SENATOR OGAN said his workers' conpensation claimis the result
of an injury he sustained while flying on state business. He has
seen several doctors, one appointed by the workers' conpensation
system He has found the doctors to have a wide difference in
attitudes. He asked if nost litigation is for disability clains.

MR. NORDSTRAND did not know but pointed out that the fraud
provisions in Section 98 also apply to doctors and anyone el se
involved in the system

SENATOR OGAN clarified that the doctors he referred to were not
trying to defraud the systembut nerely had different positions.
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MR. NORDSTRAND said instances of too nuch treatnent for a
particular injury that benefits the providers are reported all
of the tine.

CHAIR SEEKINS announced that nenbers need to attend other
neetings today so the commttee would take public testinony
tonmorrow. He asked anyone who is interested in testifying to
contact Brian Hove, committee aide.

SENATOR THERRI AULT asked M. Woliver for information on the
nunber of Superior Court judges in Al aska.

MR. WOCLI VER said the Al aska Court System has 34 Superior Court
j udges.

2:50 p.m

CHAI R SEEKI NS recessed the neeting to the call of the chair.
#
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