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COW TTEE CALENDAR

SENATE BI LL NO. 97

"An Act relating to public interest litigants and to attorney

fees; and anending Rule 82, Al aska Rules of Civil Procedure.”
MOVED CSSB 97(JUD) OUT OF COW TTEE

CS FOR HOUSE BILL NO 334(RLS)
"An Act relating to unlawful exploitation of a mnor and to
di stribution of child pornography.”

MOVED CSHB 334(RLS) OUT OF COW TTEE

CS FOR SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO. 273(JUD) am
"An Act relating to the right of a parent to waive an
unemanci pated child' s claim of negligence against a provider of
sports or recreational activities."

MOVED SCS CSSSHB 273(JUD) am OQUT OF COW TTEE

CS FOR HOUSE BILL NO 549(JUD) am
"An Act relating to wunsolicited conmunications follow ng an
aircraft accident.”

HEARD AND HELD

CS FOR HOUSE BILL NO 342(FIN) am

"An Act relating to driving while under the influence, to the

definition of "previously convicted,' to alcohol-related

of fenses, to ignition interlock devices, and to the issuance of

limted driver's licenses; and providing for an effective date."
MOVED CSHB 342( FI N)am OUT OF COW TTEE
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PREVI QUS COW TTEE ACTI ON

BILL: SB 97

SHORT TI TLE: ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

SPONSOR( s) :

03/ 03/ 03
03/ 03/ 03
03/ 28/ 03
03/ 28/ 03
03/ 28/ 03
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04/ 04/ 03
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04/ 28/ 03
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BILL: HB 334
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(S)
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(S)
(S)
(S)

RULES BY REQUEST OF THE GOVERNCR

READ THE FI RST Tl ME - REFERRALS
RES, JUD

RES AT 3:30 PM BUTROVI CH 205
Heard & Hel d

M NUTE( RES)

RES AT 8:00 AM BELTZ 211
JUD AT 1:30 PM BELTZ 211
<Pendi ng Referral >

RES AT 3: 30 PM BUTROVI CH 205
Moved Qut of Conmittee

M NUTE( RES)

RES RPT 2DP 2DNP 1NR 1AM

DP: WAGONER, SEEKI NS;

DNP: ELTON, LI NCOLN;

NR: DYSON;, AM STEVENS B
JUD AT 1:30 PM BELTZ 211
Schedul ed But Not Heard

JUD AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120
Moved SB 97 Qut of Conmttee
M NUTE( JUD)

JUD RPT 3DP 2DNP

DP: SEEKI NS, OGN, THERRI AULT;
DNP: ELLI'S, FRENCH

RETURNED TO JUD COW TTEE
JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205

SHORT TI TLE: UNLAWFUL EXPLO TATI ON OF M NOR/ CHI LD PORN

SPONSOR( s) :

01/ 12/ 04
01/ 12/ 04
01/ 12/ 04
01/ 30/ 04

SENATE JUD COW TTEE

(
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TITITE

REPRESENTATI VE(s) MEYER

PREFI LE RELEASED ( 1/ 2/ 04)

READ THE FI RST TI ME - REFERRALS
JUD

JUD AT 1: 00 PM CAPI TOL 120
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01/ 30/ 04 (H <Bill Hearing Postponed>

02/ 20/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 20/ 04 (H Schedul ed But Not Heard

02/ 23/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 23/ 04 (H Heard & Hel d; Assigned to Subconmmttee
02/ 23/ 04 (H) M NUTE( JUD)

03/ 01/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 01/ 04 (H) <Bi || Hearing Postponed Wed. 3/3/04>
03/ 03/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 03/ 04 (H Schedul ed But Not Heard

03/ 05/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 16/ 04 (H Moved CSHB 334(JUD) Qut of Conmittee
03/ 16/ 04 (H M NUTE( JUD)

03/ 18/ 04 (H JUD RPT CS(JUD) NT 5DP 1NR 1AM

03/ 18/ 04 (H DP: SAMUELS, HOLM ANDERSQON, OGG

03/ 18/ 04 (H) MCGUI RE; NR: GARA: AM GRUENBERG

04/ 15/ 04 (H RLS AT 9: 00 AM FAHRENKAMP 203

04/ 15/ 04 (H Moved CSHB 334(RLS) Qut of Committee
04/ 15/ 04 (H M NUTE( RLS)

04/ 19/ 04 (H RLS RPT CS(RLS) NT 2DP 4NR

04/ 19/ 04 (H) DP: COGHI LL, ROKEGERG NR BERKOW TZ,
04/ 19/ 04 (H MORGAN, KERTTULA, MCGUI RE

04/ 19/ 04 (H TRANSM TTED TO (S)

04/ 19/ 04 (H) VERSI ON:  CSHB 334( RLS)

04/ 20/ 04 (S) READ THE FI RST TI ME - REFERRALS

04/ 20/ 04 (S) STA, JUD

04/ 27/ 04 (S STA AT 3:30 PM BELTZ 211

04/ 27/ 04 (S) Moved CSHB 334(RLS) Qut of Conmittee
04/ 27/ 04 (S) M NUTE( STA)

04/ 28/ 04 (9 STA RPT 3DP 1NR

04/ 28/ 04 (S) DP: STEVENS G COADERY, STEDVAN;

04/ 28/ 04 (S) NR: GUESS

05/ 05/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: HB 273
SHORT TI TLE: PARENTS WAl VER OF CHI LD S SPORTS CLAI M
SPONSOR(s): REPRESENTATI VE(s) MOGUI RE

04/ 16/ 03 (H) READ THE FI RST TIME - REFERRALS

04/ 16/ 03 (H) TRA, JUD

05/ 07/ 03 (H TRA REFERRAL WAl VED

02/ 16/ 04 (H) SPONSCOR SUBSTI TUTE | NTRODUCED

02/ 16/ 04 (H READ THE FI RST TIME - REFERRALS

02/ 16/ 04 (H JUuD

03/ 22/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
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03/ 22/ 04 (H Moved CSSSHB 273(JUD) Qut of Commttee

03/ 22/ 04 (H M NUTE( JUD)

03/ 29/ 04 (H JUD RPT CS(JUD) NT 4DP 1NR

03/ 29/ 04 (H DP: SAMJELS, HOLM OGG MCGU RE;

03/ 29/ 04 (H NR: GRUENBERG

04/ 15/ 04 (H TRANSM TTED TO (S)

04/ 15/ 04 (H VERSI ON:. CSSSHB 273(JUD) AM

04/ 16/ 04 (S READ THE FI RST Tl ME - REFERRALS

04/ 16/ 04 (S STA, JUD

04/ 29/ 04 (S STA AT 3:30 PM BELTZ 211

04/ 29/ 04 (S Moved CSSSHB 273(JUD) am Cut of
Comm ttee

04/ 29/ 04 (S M NUTE( STA)

05/ 01/ 04 (S STA RPT 3NR

05/ 01/ 04 (S NR. STEVENS G, STEDVAN, GUESS

05/ 03/ 04 (S JUD AT 8: 00 AM BUTROVI CH 205

05/ 03/ 04 (S Heard & Hel d

05/ 03/ 04 (S M NUTE( JUD)

05/ 05/ 04 (S JUD AT 8: 00 AM BUTROVI CH 205

BILL: HB 549
SHORT TITLE: UNSOLI Cl TED COVMUNI CATI ON: Al RCRAFT CRASH
SPONSOR(s): JUDI Cl ARY

03/ 29/ 04 (H READ THE FI RST TI ME - REFERRALS

03/ 29/ 04 (H JUuD

04/ 05/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 05/ 04 (H -- Meeting Postponed to Tues. 4/6/04 --

04/ 06/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 04 (H Moved CSHB 549(JUD) Qut of Conmittee

04/ 06/ 04 (H M NUTE( JUD)

04/ 07/ 04 (H JUD RPT CS(JUD) NT 4DP 1NR 1AM

04/ 07/ 04 (H DP: SAMUELS, HOLM ANDERSON, MCCGU RE;

04/ 07/ 04 (H) NR. GARA;, AM OGG

04/ 21/ 04 (H) TRANSM TTED TO (S)

04/ 21/ 04 (H VERSI ON:  CSHB 549(JUD) AM

04/ 22/ 04 (S READ THE FI RST Tl ME - REFERRALS

04/ 22/ 04 (S) L&C, JUD

04/ 27/ 04 (S) L&C AT 1:30 PM BELTZ 211

04/ 27/ 04 (S) Moved SCS CSHB  549(L&C) Qut of
Conmittee

04/ 27/ 04 (S) M NUTE( L&C)

05/ 01/ 04 (S L&C RPT SCS 1DNP 3NR SAME TI TLE

05/ 01/ 04 (S) NR: BUNDE, SEEKINS, STEVENS G

05/ 01/ 04 (S) DNP: FRENCH

05/ 03/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

05/ 03/ 04 (S) Heard & Held
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05/ 03/ 04 (S) M NUTE( JUD)
05/ 05/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205

BILL: HB 342
SHORT TITLE: DRI VI NG UNDER | NFLUENCE/ ALCOHOL OFFENSES
SPONSOR(s): REPRESENTATI VE(s) GATTO

01/ 12/ 04 (H) PREFI LE RELEASED ( 1/ 2/ 04)

01/ 12/ 04 (H READ THE FI RST Tl ME - REFERRALS

01/ 12/ 04 (H) JUD

02/ 02/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 02/ 04 (H) Heard & Hel d

02/ 02/ 04 (H) M NUTE( JUD)

02/ 04/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 04/ 04 (H -- Meeting Cancel ed --

02/ 09/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 09/ 04 (H) <Bi || Hearing Postponed>

02/ 20/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 20/ 04 (H) Heard & Hel d

02/ 20/ 04 (H M NUTE( JUD)

02/ 27/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 27/ 04 (H) Heard & Hel d

02/ 27/ 04 (H) M NUTE( JUD)

03/ 01/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 01/ 04 (H) Moved CSHB 342(JUD) Qut of Conmittee

03/ 01/ 04 (H) M NUTE( JUD)

03/ 08/ 04 (H) JUD RPT CS(JUD) NT 3DP 4NR

03/ 08/ 04 (H) DP: ANDERSON, GRUENBERG MCGUI RE;

03/ 08/ 04 (H) NR. HOLM GARA, SAMUELS, OGG

03/ 08/ 04 (H) FI N REFERRAL ADDED AFTER JUD

04/ 13/ 04 (H FIN AT 3: 00 PM HOUSE FI NANCE 519

04/ 13/ 04 (H) Heard & Hel d

04/ 13/ 04 (H) M NUTE( FI N)

04/ 26/ 04 (H FIN AT 1:30 PM HOUSE FI NANCE 519

04/ 26/ 04 (H Continuation of Meeting Canceled 6:39
PM

04/ 27/ 04 (H FIN AT 8:30 AM HOUSE FI NANCE 519

04/ 27/ 04 (H) -- Meeting Canceled --

04/ 27/ 04 (H) FIN AT 1: 30 PM HOUSE FI NANCE 519

04/ 27/ 04 (H Moved CSHB 342 (FIN) Qut of Commttee

04/ 27/ 04 (H) M NUTE( FI N)

04/ 28/ 04 (H) FIN RPT CS(FIN) NT 2DP 3NR 5AM

04/ 28/ 04 (H DP. FOSTER, WLLIAMS; NR JOULE, FATE,

04/ 28/ 04 (H) HARRI S; AM MEYER, HAWKER, STOLTZE,

04/ 28/ 04 (H) CROFT, CHENAULT

05/ 01/ 04 (H) MOVED TO BOTTOM OF CALENDAR

05/ 01/ 04 (H) TRANSM TTED TO (S)
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05/ 01/ 04 (H) VERSI ON:  CSHB 342(FIN) AM

05/ 02/ 04 (S) READ THE FIRST TI ME - REFERRALS
05/ 02/ 04 (S) JuD, FIN

05/ 05/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205

W TNESS REG STER

M. Craig Tillery

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Expl ai ned the changes made in version X of
SB 97

M. Joe Bal ash

Staff to Senator Therriault

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answer ed questions about SB 97

Representative Kevin Meyer

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 334

Ms. Linda WIson

Publ i ¢ Def ender Agency

Departnent of Adm nistration

900 W5'" Ave., Suite 200

Anchorage, AK 99501-2090

PCSI TI ON STATEMENT:  Supports CSHB 334( RLS)

Ms. Vanessa Tondi ni

Staff to Representative McQiire

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON  STATEMENT: Presented CSSSHB 273(JUD)am and answered
guestions about HB 549

Ms. Amanda W son

Staff to Representative Rokeberg

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answered questions about HB 342

Representative Carl Gatto
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Al aska State Capitol
Juneau, AK 99801-1182
POSI TI ON STATEMENT:  Prinme sponsor of HB 342

M. Cody Rice

Staff to Representative Gatto

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Presented HB 342 for the sponsor

Ms. Cindy Cashen

MADD Juneau Chapter

Juneau, AK

POSI TI ON STATEMENT:  Supports HB 342

ACTI ON NARRATI VE

TAPE 04-63, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:24 a.m Senators (Ogan

Therriault, French and Chair Seekins were present.

SB  97-ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

CHAIR SEEKINS informed nenbers that a new proposed conmttee
substitute (CS), |abeled version X, was before the committee.

SENATOR THERRI AULT noved to adopt version X for the purpose of
di scussion. Wthout objection, the notion carried.

SENATOR THERRI AULT asked how the issues of sovereignty and the
preservation of the rights to appeal the recent court decision
have been addressed in version X

CHAIR SEEKINS said that according to Section 6 on page 5,
Sections 2 through 5 of the act apply to civil action appeals
filed on or after the effective date of the bill, therefore it
woul d not affect the current | awsuit.

SENATOR FRENCH noted that according to Section 8, Sections 5(a)
and (c) are retroactive to Septenber 11, 2003.

CHAIR SEEKINS took an at-ease from 8:25 a.m to 8:30 a.m He
then stated that according to Section 8, the retroactivity
clause would apply to the court rules. Section 4 of Version G 2,
whi ch applied to sovereign inmmunity, was renoved fromversion X
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SENATOR THERRI AULT said he did not feel that using the sovereign
i mmunity approach to say that the legislature shall not pay the
court ruling for fees, discussed the previous day, was the
preferable way to go out because it would set up a potential
constitutional conflict between the legislature wth its
appropriation powers, and the judicial branch.

CHAI R SEEKI NS agr eed.

SENATOR FRENCH asked if the provisions of Section 2(f) through
(1) are identical to |legislation passed the previous year.

SENATOR THERRI AULT said that is his understanding.

SENATOR FRENCH noted according to the recent court decision,
subsection (f) and (g) are wunconstitutional. He asked M.
Tillery to respond to that concern.

MR. CRAI G TILLERY, Assistant Attorney Ceneral, Departnent of Law
(DAL), said version X would still contain a two-thirds vote
requirenent for a court rule change, which was the primary |eg
upon which the court decision was based. He noted the court
decision, wth respect to fees against a public interest
litigant, was also based on due process and equal protection
grounds. He conti nued:

And to a large extent, that was responding to the
court's wunderstanding that the legislature - of a
di sconnect between the l|legislature's - what they do -
the legislature's focus on natural resource cases and
the fact that the bill affected a broader range of
cases. | haven't seen the bill but at |east sone
versions have nmade it <clear that the |egislature
understands that this does affect a broader range of
cases other than just natural resource cases. | don't
know if that's in there.

CHAIR SEEKINS interjected to say that those sections in version
X are the sane as those in version G 2.

MR. TILLERY replied:
Then there was sonething in [version] G2 that did
make sure that connection was there so that would have

to go back to the court for it to do that. Ckay, wth
that wunderstanding now, is it constitutional? So it

SENATE JUD COW TTEE - 8- May 5, 2004



woul d present the court with a different concern. Also

part of those statutes was the attorneys' fees to
a public interest litigant. The court ... indicated
that they were not raised. In the G2 version, that
was split out and a severability clause was added to
make clear that the legislature was treating those as
separate - the fees to a public interest litigant and
the fees against so that if one of those proved to be
constitutionally infirm the other could still stand.
And again, | haven't seen the version so | don't know
if that survived or not.

CHAI R SEEKI NS asked where that provision was |ocated in version
G 2.

MR. TILLERY said that was in Section 2 (f) and (g). Subsection
(f) of the version |ast year said the court or the state could
not discrimnate the award of attorneys' fees to or against. In
version G2, (f) was nade to a party and (g) was nmade agai nst a

party.
CHAI R SEEKI NS asked if that was in Section 2 of version G 2.

MR. TILLERY said what was originally conmbined into one section
was divided into subsections (f) and (g) of Section 2 in version
G 2.

MR. TILLERY said this version, as opposed to HB 145, clarifies
that should the court determne that the award of attorneys'
fees against a public interest litigant is constitutionally
defective, the legislature's decision regarding fees to a public
interest litigant may still stand.

SENATOR FRENCH pointed to Section 4 on page 4 of version X
regardi ng attorneys' fees and costs.

CHAIR SEEKINS interjected to say that Section 4 was Section 5 in
version G 2.

SENATOR FRENCH asked if everyone is operating on the prem se
that section 4 is ained at subsistence cases and what the
drafter's intent was.

SENATOR THERRI AULT said his understanding is that section is
ai med at subsi stence cases.
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SENATOR FRENCH asked M. Tillery if he agrees that |anguage
creates a far weaker standard than the one the state has been
operating under for some tine. He noted:

The standard here is that you'll get your attorneys'
fees if you do not otherwise have an economc
incentive to bring the case. That seens to inply that
if you have any economc incentive to bring the case,
then you can't be a public interest litigant, but the
standard we've been working under is quite different.
The standard we've been working under says your
econom c incentive nust be sufficient incentive to
file a suit in order to fail. So, that is, you ve got
to have a sufficient economic incentive to bring it
for noney reasons, and if you have that sufficient
incentive, then you're not a public interest litigant.
M. Tillery, 1'd be interested in hearing your
comments on that change in standards.

MR. TILLERY commented that he believes a court would construe
that simlarly to the way it now considers an econom c incentive
with regard to public interest litigant criteria. He stated:

In fact, this provision is actually nore beneficial to
a public interest litigant than the current court-nade
policy in that it does not require the other three
factors. It doesn't require a |arge nunber of people
to be affected and it doesn't require an issue of
great public inportance and so forth. It only really -
if you fit within - if it's an appeal from this kind
of a case, and if you don't have an econom c incentive
- and | certainly agree, you could construe - it could
be argued that that is a tougher standard but - and I
don't know what the drafter's intentions were but |
don't believe a court would construe it as tougher. |
think the court would view it as too extensive wth
its public interest litigant criteria.

SENATOR FRENCH t hen questioned whether the drafter's intent is
to weaken or maintain the standard.

SENATOR THERRI AULT deferred to the drafter to answer that
questi on.

CHAI R SEEKINS agreed to contact the drafter. He then asked M.
Tillery whether he sees this provision as creating a tougher or
weaker standard to award attorneys' fees.
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MR. TILLERY said it conmes down to a question of intent and noted
that the constitutional exception uses different |anguage: it
says the claimant does not have sufficient economc incentive to
bring the action or appeal regardless of constitutional clains
i nvol ved. The |l anguage [in version X] is drafted differently. He
explained that if the drafter's intent is to use the sane
standard, using the sane | anguage woul d be useful.

CHAI R SEEKINS asked if subsistence is not an econom c interest
but is an interest of nmeeting the protein needs of one's famly.

MR. TILLERY replied, "M. Chairman ... this section is not, as |
read it, is not directed solely at subsistence so it would
i nclude any actions of the Board of Fisheries or the Board of
Gane. "

SENATOR FRENCH asked why Sections 5(a) and (c) need to be nade
retroactive to Septenber 11, 2003.

CHAIR SEEKINS asked M. Tillery if there is any reason from
DOL' s perspective.

MR. TILLERY said he was again at a disadvantage as he was
| ooki ng at an ol der version of the bill

CHAI R SEEKINS announced an at-ease from 8:43 a.m to 8:48 a.m
He then asked the drafter, Jerry Luckhaupt, to walk nenbers
t hrough the bill

MR. JERRY LUCKHAUPT, |egal counsel, Legal and Research Services
Di vision, asked that M. Bal ash address the first question.

MR JOE BALASH, staff to Senator Therriault, told nenbers:

In looking at the provision on Title 16, what we were
attenpting to do was allow for the appeal of the Board
of Gane, Board of Fish decisions for individual
subsi stence and personal use wusers. W wanted to
cl eave away those who had a |arge econom c incentive,
like a cormercial fish harvester or processor or a big
gane guide and sort of take those folks out of the
equation. And so, while the intent may not have been
to create a necessarily weaker standard for a litigant
to qualify for full fees, that's how it canme back and,
after thinking about it a little bit, | guess the
gquestion is for the comrttee - do you want, in order
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to protect subsistence users, do you want to give them
a little bit lower bar because you find that the
benefits and the privilege and right for subsistence
users who depend on their food to be a little bit
| ower ?

CHAI R SEEKINS said he had no problemwth that as long as it is
done on an individual basis, so that the bill will not create a
| omer bar for a whole new class of people. He said that would
all ow those people who depend on the resource to challenge the
ability of their famlies to do so. He asked M. Luckhaupt if
the bill was drafted clearly enough so that it addresses
i ndi vi dual cases and not class action |awsuits.

MR, LUCKHAUPT said it wll not preclude groups of people from
gat hering together to chall enge those decisions. He continued:

And nomnally even in a class action, you're going to
have nominal plaintiffs - you're going to have to go
out and find a plaintiff, a particular person that's
af fected and nane them and then you certify your class
action afterwards so, you know, it doesn't preclude
those types of actions but to the extent that it
i nvol ves groups or organi zations or corporations that
have an economic incentive either in the fishery or in
harvesting the resource, then it should be precluded
under this.

CHAI R SEEKINS asked if the bill could be drafted to clarify that
it is intended for those people who depend on the resource for
sustenance as part of that process.

MR. LUCKHAUPT assunmed he could be nore specific but cautioned
the nore specific the |anguage, the nore potential for problens
such as equal protection because it would create benefits for
one smaller group that are denied to others. He advised that
sufficient justification would have to be provided for that
decision. He added, "That nay be that, you know, these are
people that you ve decided depend upon the resource for
sustenance and that may be a good enough reason. | don't know A
court will decide that based upon the sliding scale approach,
t he equal protection approach.”

CHAI R SEEKI NS responded that in looking at how Title 16 applies
right now, as far as gane is concerned, alnost every resident is
considered to be a subsistence user because of the tier system
that applies to all residents on an equal basis. He said he
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woul d have no problem saying that those people who depend on the
resource to feed their famlies should be entitled to the full
award of fees for actions taken by the Board of Gane as he
believes that is consistent with what is considered to be
subsi stence. The Boards of Gane and Fisheries have, under the
current system a primary responsibility to provide for
subsi stence uses. He commented, "W do have the highest priority
for the uses of the resource to be subsistence and for those
people who are using the courts to be able to protect that
right, that they have the ability to recover full attorneys'
fees. Now would that make it easier to justify it in terns of
equal protection under the Constitution?"

MR. LUCKHAUPT said that providing for people's basic sustenance
woul d be a fairly substantial justification.

CHAIR SEEKINS referred to page 4 and asked M. Luckhaupt to
provi de a concept ual anendnent for t he conmmttee's
consi derati on.

SENATOR THERRI AULT asked for an answer to the question [about
retroactivity] in Section 8.

SENATOR FRENCH reiterated his question of why Sections 5(a) and
(c) would be retroactive to Septenber 11, 2003.

MR. BALASH replied that he could not renmenber the exact
effective date of HB 145 but he believed it was sonetine after
Septenber 11. He explained that the Ilitigation that Judge
Collins ruled on was filed in Superior Court the day before that
law [HB 145] went into effect. Therefore, Septenber 11 was prior
to the date that case was fil ed.

SENATOR FRENCH asked if the intent of Section 8 is to cure the
defects Judge Collins found in the law by making this bill take
effect before HB 145 went into effect.
MR. BALASH bel i eved that was correct.

MR. LUCKHAUPT r esponded:

... That's sort of that view - while the legislature
did not agree that there was a defect with a change to
the court rule affecting attorneys' fees was
procedural, if it was, basically the legislature in
portions of this bill is attenpting to go back and say
the tinme that bill was passed - here's a two-thirds
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vote.... And so it's up to the court to deci de whet her
they can relate back or not. |'m doubtful that that
could occur. 1'm doubtful that any new provisions we
enact now, that we could sonehow relate those back. In
fact I'"mpretty sure that woul dn't happen.

SENATOR THERRI AULT pointed out that the commttee discussed a
section that stripped out the old statute, which precluded the
| egi slature and admnistration's right to continue to appeal a
| ower court's ruling. That section was renoved so that right has
been preserved. Therefore, if the legislature and adm nistration
want to further Ilitigate that issue, that right has been
preserved.

CHAI R SEEKINS asked M. Luckhaupt and M. Balash to draft an
anendnent to Section 4 to make sure it applies to subsistence
users on an individual basis, which he would introduce later in
the process. He then closed public testinony, as there were no
nore participants.

SENATOR THERRI AULT pointed out that he requested a new fiscal
note fromthe Adm nistration, which was delivered that norning.

CHAI R SEEKINS stated the new fiscal note is a zero fiscal note.

SENATOR FRENCH asked how rmuch has been spent to date defending
the previous law in court.

CHAIR SEEKINS indicated that M. Marcus [of DOL] was unaware of
t he cost.

SENATOR THERRI AULT noved CSSB 97(JUD) from commttee wth
i ndi vi dual recomendations and its attached zero fiscal note.

SENATOR FRENCH obj ect ed.

The notion to nove CSSB 97(JUD) carried wth Senators Ogan,
Therriault and Seekins in favor, and Senator French opposed.

The comm ttee took up HB 334.

CSHB 334(RLS) - UNLAWFUL EXPLO TATI ON OF M NOR/ CHI LD PORN

REPRESENTATI VE KEVI N MEYER, sponsor of HB 334, told menbers that
this legislation increases the penalty for unlawful exploitation
of a mnor, basically the production of child pornography. It
will increase the penalty froma class Bto a class A felony for
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a second offense. He thanked Senator French for his input on

this bill during its early stages. H's initial intent was to
concentrate on the actual production of child pornography and
unl awful exploitation of a mnor. However, as the bill noved

through the commttee process, discussions ensued about how, if
there was no demand for the product, the product would not be
made. He disagrees with that argunent. He said he believes the
distribution is also a problem so agreed to also raise the
penalty to a class A felony.

REPRESENTATI VE MEYER said his concern about this issue stens
from his service for three years on the Stand Toget her Agai nst
Rape (STAR) board, where he saw pornographic activities lead to
nore serious offenses, such as sexual abuse of a mnor. In
addition, he is the father of two young daughters. He believes
that young juveniles are very vulnerable and can often be
enticed to participate in pornographic activities for drugs or
noney and later regret that participation. Once a pornographic
video is made, it could be circulated or put on the Internet
forever.

He pointed out the presunptive sentence for a class B felony is
one to four years in prison. Research shows that nost people
convicted of that crime spend only one to two years in prison.
He is concerned that convicts can be out on the street after one
year, reoffending the sanme crinme. That is the reason he believes
a long prison sentence for a second offense is appropriate. This
l egislation will nore closely align Alaska's penalty with the
federal penalty, which applies to interstate activity. He said
he has heard from various groups that because Alaska's law is so
| i beral conpared to the federal law, it is often difficult to
get federal grants.

CHAI R SEEKI NS asked for the definition of "unlawful exploitation
of a mnor."

REPRESENTATI VE MEYER defined it as the naking of a video or
taki ng a photograph. He explained that no touching is involved;
touching falls under sexual abuse of a m nor.

CHAIR SEEKINS asked if anything in the bill would apply to a
parent who takes a photograph of his infant in the bathtub for a
famly photo al bum

REPRESENTATI VE MEYER said nothing in the bill would apply.
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CHAIR SEEKINS said he wanted to affirm for the record that is
not the intent of this |egislation.

REPRESENTATI VE MEYER noted that he has done sone research on the
type of people being convicted for this crinme and found they are
not parents taking photos of their naked infants.

IVB. L1 NDA W LSON, Publ i c Def ender Agency, commended
Representative Meyer for the hard work he has done on this bill.
She noted the current version of the bill targets predatory
pedophil es. The l|anguage in the existing statute of unlaw ul
exploitation is fairly broad; it addresses anyone under the age
of 18 and applies to soneone who intends to produce a single
photo. There have been concerns expressed that the original |aw
makes the penalty a class A felony, and could be applied to just
that one offense. It could also apply to juveniles or two people
engaged in consensual sex who took a picture. HB 334 is nore
targeted toward the people it should apply to.

CHAIR SEEKINS noted no one else wished to testify, so he closed
public testinony.

SENATOR OGAN thanked Ms. WIlson for her input on this bill,
especially in light of her huge workl oad.

CHAI R SEEKI NS al so thanked Ms. W/ son.
SENATOR OGAN noved CSHB 334(RLS) from conmittee wth individua
recommendations and its attached fiscal note. There being no

obj ection, the notion carried.

CSSSHB 273(JUD) am - PARENTS' WAl VER OF CHI LD S SPORTS CLAI M

M5. VANESSA TONDINI, staff to Representative Lesil MQire,
sponsor of HB 273, explained to nenbers that this legislation
gives the legal right to a parent to release a child' s claim of
negligence against a provider of a sports or recreational
activity. She recalled at the last neeting on this |egislation
menbers raised very good points about what portions of an
activity the waiver should cover. She discussed that issue wth
commttee nmenbers' staff and the legislative drafter and
expl ai ned:

What this bill does is to give the parent the right to
sign a waiver for their child and the specifics of the
waiver in this bill were envisioned to be left up to
the private parties contracting. W didn't want to
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interfere with the right of a private conpany or wth
an adult to contract however they see fit in regards
to what a waiver mght contain. So we sort of
envi si oned, depending on the activity, whether it be
pl ayi ng baseball or skiing, the waiver itself would
contain the details of what was included, whether it
be transportation or not. This bill just says as an
adult, you can contract to whatever you want to - sign
a waiver releasing your claim of negligence, and you
could also do the sane for your child. So that's sort
of one issue and that's what we sort of envisioned
this bill as doing, as just recognizing the parents'
right to do that.

If we then wanted to delineate what a conpany or a
recreational provider could waive - or what clainms of
negl i gence would cover or not, saying we don't think
that you should be able to waive a claimof negligence
regarding transportation, only the activity itself,

then that would have to be - | don't nean to say a
different bill, but we just need to nmake sure how we
anend that. It doesn't say the parents have the

authority to waive with regard to participation in the
activity but they don't have the authority with the
ancillary activities. So we wouldn't be opposed to
specifically laying out which activities or the
portions of the activity a waiver would be given for
or valid for but, to the extent it is addressed in

this bill, on page 2, line 24, the clause is added to
the bill which just reads, 'to the extent the waiver
is otherwwse wvalid. So | believe this bill as

witten...says that a waiver as it's drawn up to fit
that particular activity and as the parties choose to
contract is valid unless we as a legislature wanted to
say what couldn't be included in that waiver, such as
transportation or other ancillaries....

CHAIR SEEKINS said that is how he read the bill, to give the
parent the right to waive on behalf of the minor child but

not

constrict the content of the waiver. He noted the

does
| aw

al ready wai ves the sponsor for gross negligence for harm caused
by the inherent risk of the activity. He asked if this bil
allow a parent to waive negligence, but not gross negligence or
reckl ess behavi or.

M5. TONDINI said that is correct.
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CHAIR SEEKINS said the parent would have to determ ne exactly
what he or she is wlling to waive in the content of the
contract. He said he believes parents should have the right to
act on behalf of their mnor children.

SENATOR THERRI AULT referred to the | anguage on page 2, |line 24,
and commented that a subsequent piece of |egislation could carve
those things out. He said his concern is that parents understand
that sonme activities are inherently dangerous and would sign a
waiver with that in mnd but would not know that the waiver
applies to everything el se.

CHAI R SEEKINS suggested saying in the bill that to the extent
that the activities waived are included in the waiver form and
to the extent the waiver is otherwise valid so that those
activities being waived would be specified in the contract so
that the parent is aware of exactly what he or she is waiving.

SENATOR FRENCH |iked that idea and said he read the cases M.
Tondini cited at the |ast neeting. The rule is very strict.

TAPE 04-63, SIDE B

He explained that those cases are always resolved against the
party that is seeking "to get off the hook." To be enforced, the
intent to release a party for future negligence nust be
conspi cuously and unequivocally expressed. He said the waiver
must be broken down to on-field, off-field activities, travel
nighttine activities, and etcetera.

CHAI R SEEKI NS proposed a conceptual anmendnent [Anmendnent 1] to
insert, after the word "extent", a statenent that says the
wai ved activities are clearly and conspicuously set forth in the
form of the waiver and to the extent that the waiver 1is
ot herwi se valid.

SENATOR FRENCH felt such | anguage conports with the cases he has
read.

M5. TONDINI did not believe the sponsor would oppose such an
anmendnent as it is within the intent of the | egislation.

CHAIR SEEKINS pointed out that to be conspicuous, the |anguage
woul d have to be in a different font or bolded to set it off.

CHAI R SEEKI NS repeated his proposed anmendnent and noved for its
adopti on.
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There being no objection, Arendnent 1 was adopt ed.

There being no further discussion, SENATOR THERRI AULT noved SCS
CSHB 273(JUD) and its acconpanying zero fiscal note from
commttee with individual reconmmendations.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

HB 549- UNSCLI Cl TED COMVUNI CATI ON: Al RCRAFT CRASH

M5. VANESSA TONDI NI, staff to Representative MQuire, chair of
the House Judiciary Commttee, which sponsored HB 549, rem nded
nmenbers she presented the bill at a previous hearing and was
avai |l abl e to answer questions.

CHAIR SEEKINS noted that with no one wishing to testify, public
testimony was closed and the bill was under consideration by
committee nenbers.

SENATOR FRENCH sai d he had been hoping to hear from sonmeone who
has been badgered by a lawer during a tine of personal famly
grieving or other enptional turnoil, in relation to this bill.
Instead, he has only heard from businesses that have said that
attorneys continue to file lawsuits against them He stated:

Wth all due respect to the folks who brought us this
bill, it's been brought to us wunder the guise of
perspective clients who maybe feel overwhel ned by the
circunstances, giving rise to the need for |egal
services - you know, the famlies of the deceased or
injured are vulnerable to the external pressures of
others. And we've heard absolutely zero testinony
about that - none, not a bit. For that reason | think
this bill is nore about giving sone kind of a break to
the small aviation operators in Bush Al aska - and they
may need a break - but that's not the reason that the
bill came to us under - the auspices. And so | | ook at
section (d), which would make it a crinme to send a
postcard or make a phone call to someone offering them
| egal services 30 days after an accident. It would
fine them $100,000 for having done so and indeed, the
cases that have been brought to our attention are head
bunp cases - they're not serious cases, they're cases
where the aviation operator feels aggrieved because
soneone's chasing after sonmeone with a head bunp. And
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| just see sonething that's going to get tossed out of
court and it's going to be found to be wildly out of
proportion to the harmthat's done by soneone neking a
phone call or signing up a client.

SENATOR FRENCH then noved [Anendnent 2] to strike section (d)
and to make it a civil penalty. He explained that if the
attorney general wants to file a civil case against a |lawer and
pursue a reasonable fine, he feels that would be acceptable. He
argued that if a person is unwilling to bring a bar conplaint
agai nst one of these attorneys, the person is unlikely to want
to testify in a crimnal case.

CHAIR SEEKINS asked Senator French if Anmendnent 2 is a
conceptual anmendnent.

SENATOR FRENCH said it is.

SENATOR OGAN obj ected for the purpose of discussion and asked if
Amendnent 2 is to strike section (d). He said if so, that is not
a conceptual anendnent.

SENATOR FRENCH said his intent is to strike section (d) and to
replace it with | anguage that authorizes the attorney general to
bring an action to enforce and pursue a civil penalty up to
$100,000 for such activity. He said that wuld put sone
si deboards on the anmount the attorney general could pursue.

M5. TONDINI said the sponsor would oppose Amendnent 2 because
she feels strongly that a crimnal penalty is appropriate and
necessary and is the reason for the bill. She furthered that the
federal law contains a very weak civil penalty of $1,000, which
is not enforced. She also cautioned that it is possible that the
bar association would not take notice of civil enforcenents,
therefore Representative MQ@ire wanted to have a crimna
conviction on the person's record to nmake it noticeable. She
said the $100,000 fine is designed to get people's attention and
indicated that the awards in these cases can be very large so a
|l arge fine is necessary to deter such behavior.

SENATOR OGAN asked if there are sanctions for this sane activity
in other areas.

M5. TONDINI said the Senate State Affairs Commttee nenbers
asked why this sanme penalty hasn't been put into law for other
types of accidents. She said the large penalty in this bill is
due to the fact that aviation accidents receive a lot of nedia
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attention, are wusually of a tragic nature and involve |arge
anounts of noney.

SENATOR THERRI AULT asked Ms. Tondini to review the federal | aw

M5. TONDI NI said under the federal law, the violation is a civil
penalty and carries a $1,000 fine. It requires the Gvil
Aeronautics Board or the U S. Attorney Ceneral to take action to
be enforced. She noted it has not been enforced nmuch but the
other issue is that it does not apply to intrastate flights; it
only applies to interstate flights, so, for exanmple, it would
not cover flights between Anchorage and Bet hel.

SENATOR THERRI AULT asked if the owner of an aviation service can
only file a bar conplaint on an interstate flight based on the
federal | aw

M5. TONDINI recalled the testinony of Marsha Davis, who said the
aviation conpanies would have the ability to file a bar
conplaint but that is not an advantageous thing to do during a
settlenment agreenent. She said people are hesitant to file bar
conplaints for that reason and because they are reluctant to
pursue a bar conplaint while grieving over a famly | oss.

SENATOR THERRI AULT asked if the person who has that available as
a renedy is the person who was injured or lost a | oved one.

M5. TONDI NI said she believes anyone can file the bar conplaint.

SENATOR THERRI AULT asked if that would apply to the owner of the
aircraft.

M5. TONDI NI said she did not see why not.

SENATOR THERRI AULT asked if that also applies to intrastate
flights.

SENATOR FRENCH said if the attorney was operating in Al aska and
a nenber of the bar, a bar conplaint could be filed.

SENATOR THERRI AULT asked what the basis of the claim would be
involving an intrastate flight if the federal |aw does not apply
to them

M5. TONDINI said the claim would be brought under the Al aska
Rul es of Professional Conduct, nanely Rule 7.3(a). She read:
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An attorney shall not solicit by in person or live
t el ephone contact professional enpl oynent from a
perspective client with whom the |awer has no famly
or prior professional relationship when a significant
notive for the lawer's doing so is the lawer's
pecuni ary gain.

SENATOR THERRI AULT asked why no one is filing clains under that
rul e now

SENATOR FRENCH said that is his point. He said the rationale he
has heard from the |awers representing the airline conpanies

is, "Well that's just too inflammatory, that's too conbative,
we'll get all beat up, they'll be nmean to us if we do that. It's
too aggressive." He said his response is that is no nore

aggressive than asking a district attorney to file a crimnal
conplaint on sonmeone and brand themwith a crimnal action with
a $100,000 fine. That is sinply passing on one's obligation to
do what's right to sonebody el se.

CHAIR SEEKINS said in his opinion, the issue goes back to
whet her the activity was done know ngly, since rules of conduct
exi st.

SENATOR FRENCH argued that the same can be said about any
pr of essi on.

M5. TONDINI said it is her wunderstanding that if a cul pable
mental state is not specifically described, the standard is
knowi ngly, so that would apply in HB 549.

SENATOR FRENCH said if an attorney nmade contact 43 days after an
accident instead of 45 days, due to a mscalculation, that would
not be a defense.

CHAI R SEEKI NS announced an at-ease. Upon reconvening, he said he
would bring HB 549 up during the afternoon to give M. Tondini
time to talk to the sponsor about sone of the concerns expressed
by conm ttee nmenbers. He thanked Ms. Tondini for her tine.

SENATOR THERRI AULT noted that bar conplaints are a huge problem
for attorneys so he is trying to balance the fact that there is
a system available that the public may not know how to avail
itself of but when a bar conplaint is filed, it gets the
attention of the attorneys. He said if an attorney had a nunber
of these conplaints filed against him the bar association would
definitely take notice.
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CHAI R SEEKI NS announced the commttee would take up HB 342.

HB 342- DRI VI NG UNDER | NFLUENCE/ ALCOHOL OFFENSES

MR. CODY RICE, staff to Representative Carl Gatto, co-sponsor of
HB 342, said this legislation addresses several issues related
to driving under the influence (DU), Ilimted I|icenses, and
| ook-back provisions. HB 342 sets up a situation where, based on
bl ood al cohol content (BAC), the nost egregious offenders wll
be required to have ignition interlocks for six nmonths to one
year. It also contains provisions that allow a 15-year | ook-back
for m sdeneanor DU offenses. Currently, the |aw provides for a
lifetime | ook-back. Felony DUs would have a 10-year w ndow. HB
342 also contains provisions for the granting of I|imted
| icenses and requires the offender to go through a series of
steps. He offered to answer questions.

SENATOR THERRI AULT asked for further explanation of the | ook-
back provi sions.

MR. RICE explained that under current law, the felony |ook-back
provision requires that a third offense within eight vyears
qualifies as a felony. In 2006, the |ook-back time period wll
increase to ten years. The m sdeneanor |ook-back is unlimted.
This bill would Iimt that window to 15 years.

SENATOR FRENCH asked how the 15-year tinme |imt was arrived at.

MR RICE said that was a provision of HB 175, which was
Represent ati ve Rokeberg's bill

M5. AMANDA WLSON, staff to Representative Rokeberg, explained
in looking at other states' provisions, 15 years is the |ongest
| ook- back provision, except in Mssachusetts. The only other
state with a lifetine |ook-back provision is Massachusetts but
the consequences for subsequent offenses are |less harsh than
Al aska's. Currently, Al aska has one of the harshest punishnments
for subsequent offenses in the nation. She noted the intent is
not to go easy on subsequent offenders but to find sone nunber
to make the | aw nore just.

SENATOR THERRI AULT asked if an intoxinmeter works in extrenely
col d tenperatures.

MR. RICE said he believes Senator Therriault is questioning how
the ignition interlock works, and answered that ignition
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interl ocks have been used in Canada and Poland and have been
approved for use in Alaska since 1996. They have not been w dely
used because they are not comrercially viable, since people are
not required to use them He noted that judges do not want to
i npose their wuse because they are not easily available and
manuf acturers do not want to market them here since they are not
wi dely used. This bill will solve that problem by requiring the
nost egregious offenders to use them He said his data suggests
t hat about 50 percent of the DU s in Al aska are double the |egal
limt. People in that range would be required to use an ignition
interlock for six nonths after the offense.

He informed nenbers that he has talked to an ignition interlock
distributor who has expressed a wllingness to make them
available in Alaska if this bill passes.

CHAI R SEEKINS asked about the reliability and effectiveness of
interl ock devices.

MR RICE said while researching that question, he |earned that
what these conpanies are selling is their reputations because
their devices cannot be bypassed. Part of the reason they
require a mnimum pool of ignition interlock users is that they
must do background checks on installers and make sure they are
well trained. He said they have been proven, according to
journal articles, to reduce recidivism MDD is on record in
support. He explained that ignition interlocks are |ocated near
the steering colum. The driver must blow into the device before

the car will start. They are fairly conplex to prevent soneone
other than the driver to activate them They also require
retests while the car is being driven and will |og whether the

retest was performed. The cost is about $3 per day; the offender
woul d | ease the device and pay for its installation.

SENATOR OGAN questioned how such a device could ensure that the
driver was activating it, not soneone el se.

MR. RICE said no device could assure that but the fact is that
it is highly unlikely that a sober passenger would activate the
device for a drunk driver, which is a crine in existing statute.

SENATOR OGAN commented that it appears the only way to get a
l[imted license under the bill is to have an interlock device
i nstall ed.

MR RICE said a person could receive a limted license for a
first offense wthout an interlock device. The bill also
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contains a separate provision from HB 175 that addresses the
wel | ness court program

M5. WLSON explained that the wellness court program currently
has about 40 participants. That court only takes m sdeneanants
and provides an intensive outpatient t r eat ment program
Participants nust report to the court regularly and are required
to take naltrexone. Upon graduation after 18 nonths of
successf ul treat nent, participants are provided a Ilimted
license without an ignition interlock device. An offender who
does not participate is able to get a limted license within 90
days but nust use an interlock device.

SENATOR FRENCH referred to lines 6-7 on page 1, and asked what
pronpted that | anguage.

MR RICE said the legal drafter used that |anguage to allow the
court to inpose the use of an interlock device as part of the
sent ence. Initially, ignition interlocks were only assigned as
part of probation requirenents.

CHAIR SEEKINS furthered that the judge could require the
of fender to use the device for a certain tinme period even if the
of fender was not on probation.

MR. RI CE agreed.
SENATOR FRENCH asked how that woul d be enforced.

MR RICE said in all cases, the offender's license is revoked,
either judicially or admnistratively. To reinstate the |icense,
the offender would have to provide proof of certain actions to
DW personnel. That mght include showing a letter from an
interl ock device conpany saying the device had been install ed.

CHAI R SEEKI NS asked Ms. Cashen to testify.
10: 08 a. m

M5. CINDY CASHEN, representing four MADD chapters in Al aska,
stated support for this legislation and the use of interlock
devices. According to the studies <conducted in Maryland,
California, and Alberta, Canada, they have worked in other
states. The use of the devices resulted in a 50 to 90 percent
reduction of subsequent offenses conpared to offenders who were
not required to use them She said that MADD supports the
wel | ness court provision in the bill. The wellness court has
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been successful. She comented, "W've seen that by helping
wel | ness court clients get back on the road quicker, they becone
a contributor to our community as opposed to draining our
comunity of many things, anong themresources.”

MS. CASHEN said the anmendnent is of concern to MADD because [the
bill] as witten, wll nmake it easier for drunk drivers to get
their licenses back and continue to drink and drive. MADD
believes that the first and second tine a person nmakes a m st ake
a | ook-back of 15 years is appropriate but not for a third
of fense. Studies show that a drunk driver drives between 200 and
2,000 tines before being caught and, according to the Nationa

Transportation Safety Board, it takes 10 years to catch an
of fender the second tinme. She said the anendnent is a reasonable
request. If a person is caught three or nore tinmes, the court

should be able to |ook-back in the records forever. She pointed
out that some of +the people that want the anendnent that
shortens the |ook-back provision to 15 years is a multiple DU
of fenders, one an 8-time offender. This bill wll allow that
person to get his license back sooner. She cautioned that nany
high-risk DU offenders have been caught nore than tw ce, so
this amendnent is very dangerous. She asked nenbers to consider
t he MADD anendnent .

SENATOR FRENCH asked Ms. Cashen if she was saying that 15 years
is an acceptable |ook-back tinme period for a first or second
of fense, but a lifetine | ook-back period should apply to a third
of f ense.

M5. CASHEN said that is not MADD s official position. She
expl ai ned, "Wth MADD national and MADD chapters, we are able to
work within our states - we are given a certain anount of
freedom and this is one that we've cone up with within the
state.”

REPRESENTATI VE CARL GATTO, prinme sponsor of HB 342, expressed a

concern that if the bill is anended, it will have to go back to
the House for concurrence and, due to tinme constraints, that
coul d prevent passage of the bill. He said the goal of the bil

is to prevent drunk drivers fromdriving. He said with that goal
in mnd, he asked whether the anendnment will further that goal

He does not believe there is enough evidence to prove that
extending the |ook-back tine period wll be beneficial. He said

his intent is to provide notivation and encouragenent for people
who "have been on the wong side" and to give them an
opportunity to correct their actions. If indeed they are out of
the loop, they will drive drunk regardl ess of anything.
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He said he believes 15 years is a good, long tinme and he

guesti oned whether records will exist in sonme instances for a
| onger time period. He said this bill needs sone restrictions.
He said he believes this bill is an excellent one that has w de

support and he does not want it to be jeopardized. He noted that
extendi ng the | ook-back provision could be considered next year.
He repeated that his goal is to "get the drunks out of the cars”
and not to | ook-back to get anyone who has ever been guilty of
anyt hi ng.

SENATOR FRENCH noted that he had a schedul e conflict.
TAPE 04-64, SIDE A

CHAIR SEEKINS felt Representative Gatto's  argunent was
conpelling even though he agrees wth the intent of the
anendnent. He expressed concern about the late date of the
session and said he would like to see the concept of the bill
enbodied in law this year. He also pointed out that a very |ong
| ook- back period could encourage offenders to plead to other
of fenses that would not go on their records as DUs. He asked
the will of the commttee.

SENATOR OGAN expressed support for Amendnent 1, which reads as
foll ows, and noved to adopt it.

AMENDMENT 1

| N THE SENATE JUDI Cl ARY COW TTEE
TO CS HB 342( FI N) AM
Page 4, lines 4-7 Delete all material and insert:

"(e) In (d)(2) of this section, "previously
convicted" neans having been convicted in this or
another jurisdiction within the 15 years preceding the
date of the present offense, of any of the follow ng
of f enses; however, convictions for any of these
offenses, if arising out of a single transaction and
single arrest, are considered one previous conviction:

(1) operating a notor vehicle, aircraft, or
watercraft in violation of AS 28.35.030 or in
violation of another law or ordinance wth simlar
el enents, except that the other law or ordinance nay
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provide for a lower |evel of alcohol in the person's
bl ood or breath than inposed under AS 28. 35.030;

(2) refusal to submt to a chemcal test in
violation of AS 28.35.032 or in violation of another
| aw or ordinance with simlar elenents; or

(3) operating a conmmercial notor vehicle in
violation of AS 28.33.030 or in violation of another
law or ordinance wth simlar elenents, except that
the other law or ordinance nay provide for a |ower
| evel of alcohol in the person's blood or breath than
i nposed under AS 28. 33.030."

Section 4 of the bill (page 4, lines 8-26): Delete all
mat eri al .

Add tw new sections to the bill as shown on the
foll ow ng two pages.

"*Sec. . AS 28.35.030(b) is anended to read:

(b) Except as provided under (n) of this section,
driving while wunder the influence of an alcoholic
beverage, inhalant, or controlled substance is a class
A m sdeneanor. Except as provided under (p) of this
section, upon conviction,

(1) the ~court shall impose a mninum
sentence of inprisonnment of

(A) not less than 72 consecutive hours
and a fine of not less than $1,500 if the person has
not been previously convicted;

(B) not less than 20 days and a fine of
not |ess than $3,000 if the person has been previously
convicted once within the 15 years preceding the date
of the present offense;

(© not less than 60 days and a fine of
not |less than $4,000 if the person has been previously
convicted twice and is not subject to punishnment under
(n) of this section;

(D) not less than 120 days and a fine
of not Iless than $5,000 if the person has been
previously convicted three tinmes and is not subject to
puni shnment under (n) of this section;

(E) not less than 240 days and a fine
of not less than $6,000 if the person has been
previously convicted four tines and is not subject to
puni shnent under (n) of this section;
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(F) not less than 360 days and a fine
of not Iless than $7,000 if the person has been
previously convicted nore than four times and is not
subj ect to punishnment under (n) of this section;

(2) the court may not

(A) suspend execution of sentence or
grant probation except on condition that the person
serve the mninmum inprisonnment wunder (1) of this
subsecti on;

(B) suspend inposition of sentence;

(3) the court shall revoke the person's
driver's license, privilege to drive, or privilege to
obtain a license under AS 28.15.181, and may order
that the notor vehicle, aircraft, or watercraft that
was used in conmssion of the offense be forfeited
under AS 28.35.036; and

(4) the court may order that the person,
while incarcerated or as a condition of probation or
parole, take a drug or conbination of drugs intended
to prevent the consunption of an alcoholic beverage; a
condition of probation or parole inposed under this
paragraph is in addition to any other condition
aut hori zed under anot her provision of |[aw "

"*Sec. . AS 28.35.032(g) is anmended to read:

(g) Except as provided under (r) of this section
upon convi ction,
(1) the court shal | inpose a mninum
sentence of inprisonment of

(A) not less than 72 consecutive hours
and a fine of not less than $1,500 if the person has
not been previously convicted;

(B) not less than 20 days and a fine of
not less than $3,000 if the person has been previously
convicted once within the 15 years preceding the date
of the present offense;

(© not less than 50 days and a fine of
not |ess than $4,000 if the person has been previously
convicted twice and is not subject to punishment under
(r) of this section;

(D) not less than 120 days and a fine
of not less than $5,000 if the person has been
previously convicted three tinmes and is not subject to
puni shnment under (r) of this section;

(E) not less than 240 days and a fine
of not Iless than $6,000 if the person has been
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previously convicted four tines and is not subject to
puni shnent under (r) of this section;

(F) not less than 360 days and a fine
of not less than $7,000 if the person has been
previously convicted nore than four times and is not
subj ect to punishnment under (r) of this section;

(2) the court may not

(A) suspend execution of sentence or
grant probation except on condition that the person
serve the mninmum inprisonnment wunder (1) of this
subsecti on;

(B) suspend inposition of sentence;

(3) the court shall revoke the person's
driver's license, privilege to drive, or privilege to
obtain a license under AS 28.15.181, and nay order
that the notor vehicle, aircraft, or watercraft that
was used in commission of the offense be forfeited
under AS 28. 35.036; and

(4) the court may order that the person,
while incarcerated or as a condition of probation or
parole, take a drug or conbination of drugs intended
to prevent the consunption of an al coholic beverage; a
condition of probation or parole inposed under this
paragraph is in addition to any other condition
aut hori zed under anot her provision of [aw and

(5) the sentence inposed by the court under
this subsection shall run consecutively with any other
sentence of inprisonnment inposed on the person.”

Renunber bill sections accordingly.

SENATOR THERRI AULT said he prefers that anmendnents be prepared
by the Legal and Research Services Division and did not know
whet her he would support the amendnent w thout knowi ng what the
final product woul d be.

SENATOR OGAN wi t hdrew his notion to adopt Anmendnent 1.

M5. CASHEN informed nenbers that the bill has a Senate Finance
Commttee referral. She cautioned that the anended bill would
have to nove out of that commttee by Thursday for it to pass
the legislature. She noted that MADD wants to see this
| egi sl ati on enact ed.

CHAI R SEEKI NS proposed that the Senate Judiciary Committee take
action on the bill today and that the sponsor and M. Cashen
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speak wth the drafter to nmake sure there are no problens wth
the amendnent and |l et the Senate Finance Conmittee address it.

SENATOR OGAN noved CSHB 342(FINam from commttee wth
i ndi vi dual recomendati ons.

CHAIR SEEKINS announced that wthout objection, the notion

carried. He then recessed the neeting at 10:25 a.m and said his
intent was to reconvene after the Senate floor session.
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