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COW TTEE CALENDAR

CS FOR HOUSE BILL NO 275(FIN)
"An Act relating to aninmals, and to the care of and to cruelty
to animals."

SCHEDULED BUT NOT HEARD

CS FOR HOUSE BI LL NO. 427(JUD)

"An Act relating to guardi anshi ps and conservatorships, to the
public guardian and the office of public advocacy, to private
pr of essi onal guardi ans and private professional conservators, to
court visitors, court-appointed attorneys, guardians ad litem
and fiduciaries, and to the protection of the person or property
of certain individuals, including mnors; anmending Rule 17(c),
Al aska Rules of Gvil Procedure, and Rules 16(f) and 17(e),
Alaska Rules of Probate Procedure; and providing for an
effective date."

MOVED CSHB 427(JUD) OUT OF COW TTEE

SENATE BI LL NO. 97

"An Act relating to public interest litigants and to attorney

fees; and anending Rule 82, Al aska Rules of Civil Procedure.”
HEARD AND HELD

SENATE BI LL NO. 246

"An Act relating to the commission of an offense or a juvenile
del i nquency act involving the victims race, sex, color, creed,
physi cal or nental disability, sexual orientation, ancestry, or
national origin; relating to sentencing, informal adjustnent,
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and adjudication for those offenses and acts; relating to a
diversity tolerance program for certain juvenile delinquency
acts; relating to a civil cause of action for certain acts
involving discrimnatory harassnent; and providing for an
effective date.”

SCHEDULED BUT NOT HEARD

PREVI QUS COW TTEE ACTI ON
BILL: HB 275

SHORT TI TLE: ANI MALS AND CRUELTY TO ANl MALS
SPONSCR(s) : REPRESENTATI VE(s) CHENAULT

04/ 17/ 03 (H READ THE FI RST TI ME - REFERRALS

04/ 17/ 03 (H L&C, RES

02/ 20/ 04 (H L&C AT 3:15 PM CAPI TOL 17

02/ 20/ 04 (H) <Bi || Hearing Postponed>

03/ 29/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 29/ 04 (H Moved CSHB 275(L&C) Qut of Conmittee
03/ 29/ 04 (H M NUTE( L&C)

03/ 31/ 04 (H RES REFERRAL WAl VED

04/ 01/ 04 (H L&C RPT CS(L&C) NT 3DP 2NR 1AM

04/ 01/ 04 (H) DP: CRAWFORD, LYNN, ANDERSON:

04/ 01/ 04 (H NR. ROKEBERG DAHLSTROM AM GUTTENBERG
04/ 01/ 04 (H JUD REFERRAL ADDED AFTER L&C

04/ 01/ 04 (H FI N REFERRAL ADDED AFTER JUD

04/ 05/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 05/ 04 (H -- Meeting Postponed to Tues. 4/6/04 --
04/ 06/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 04 (H Heard & Held

04/ 06/ 04 (H M NUTE( JUD)

04/ 07/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 07/ 04 (H Heard & Held

04/ 07/ 04 (H) M NUTE( JUD)

04/ 14/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 14/ 04 (H Moved CSHB 275(JUD) Qut of Conmittee
04/ 14/ 04 (H) M NUTE( JUD)

04/ 19/ 04 (H JUD RPT CS(JUD) NT 2DP 2NR

04/ 19/ 04 (H DP: GRUENBERG MCGUI RE; NR: SAMUELS,
04/ 19/ 04 (H) HOLM

04/ 26/ 04 (H FIN AT 8:30 AM HOUSE FI NANCE 519

04/ 26/ 04 (H Heard & Held

04/ 26/ 04 (H) M NUTE( FI N)

04/ 27/ 04 (H FIN AT 1: 30 PM HOUSE FI NANCE 519

04/ 27/ 04 (H Moved CSHB 275(FIN) Qut of Committee
04/ 27/ 04 (H) M NUTE( FI N)

04/ 28/ 04 (H FIN RPT CS(FIN) NT 5DP 6NR
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04/ 28/ 04
04/ 28/ 04
04/ 28/ 04
04/ 30/ 04
04/ 30/ 04
05/ 01/ 04
05/ 01/ 04
05/ 03/ 04
05/ 03/ 04
05/ 03/ 04
05/ 04/ 04

BILL: HB 427
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DP: CROFT, MEYER, CHENAULT, FOSTER
WLLIAMS;, NR HAWKER, STOLTZE, JQULE,
MOSES, FATE, HARRI S

TRANSM TTED TO (S)

VERSI ON: CSHB 275(FI N)

READ THE FI RST Tl ME - REFERRALS
JUD, FIN

JUD AT 8: 00 AM BUTROVI CH 205

Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205

SHORT TI TLE: GUARDI ANS, CONSERVATORS, OPA, ETC

SPONSOR( s) :

02/ 04/ 04
02/ 04/ 04
04/ 01/ 04
04/ 01/ 04
04/ 01/ 04
04/ 06/ 04
04/ 06/ 04
04/ 06/ 04
04/ 08/ 04
04/ 08/ 04
04/ 08/ 04
04/ 13/ 04
04/ 14/ 04
04/ 14/ 04
04/ 14/ 04
04/ 21/ 04
04/ 21/ 04

04/ 21/ 04
04/ 22/ 04
04/ 22/ 04
04/ 22/ 04
04/ 23/ 04
04/ 30/ 04
04/ 30/ 04
05/ 01/ 04
05/ 01/ 04
05/ 03/ 04
05/ 03/ 04
05/ 03/ 04
05/ 04/ 04
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REPRESENTATI VE(s) ANDERSON

READ THE FI RST TI ME - REFERRALS
HES, JUD

HES AT 3: 00 PM CAPI TOL 106

Heard & Held

M NUTE( HES)

HES AT 3: 00 PM CAPI TOL 106

Moved CSHB 427(HES) Qut of Conmittee
M NUTE( HES)

HES RPT CS(HES) 1DP 5AM

DP: Cl SSNA;, AM SEATON, COGHI LL, WOLF,
GATTO, W LSON

FI N REFERRAL ADDED AFTER JUD

JUD AT 1:00 PM CAPI TOL 120

Moved CSHB 427(JUD) Qut of Conmittee
M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120

Moved New CSHB  427(JUD) Qut
Comm ttee

M NUTE( JUD)

JUD RPT CS(JUD) NT 7DP

DP: GARA, SAMUELS, GRUENBERG OGG
HOLM ANDERSON, MCGUI RE

FI N REFERRAL WAl VED

TRANSM TTED TO (S)

VERSI ON:  CSHB 427(JUD)

READ THE FI RST TI ME - REFERRALS
JUD, FIN

JUD AT 8: 00 AM BUTROVI CH 205

Heard & Held

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205
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BILL: SB 97
SHORT TI TLE: ATTY FEES: PUBLI C | NTEREST LI Tl GANTS
SPONSCOR(s) : RULES BY REQUEST OF THE GOVERNOR

03/ 03/ 03 (S READ THE FI RST Tl ME - REFERRALS
03/03/03 (S) RES, JUD

03/ 28/ 03 (S) RES AT 3: 30 PM BUTROVI CH 205
03/ 28/ 03 (S) Heard & Held

03/ 28/ 03 (S) M NUTE( RES)

04/ 03/ 03 (S) RES AT 8: 00 AM BELTZ 211

04/ 04/ 03 (S JUD AT 1:30 PM BELTZ 211

04/ 04/ 03 (S <Pendi ng Referral >

04/ 07/ 03 (S) RES AT 3: 30 PM BUTROVI CH 205
04/ 07/ 03 (S Moved Qut of Commttee

04/ 07/ 03 (S) M NUTE( RES)

04/ 08/ 03 (S) RES RPT 2DP 2DNP 1NR 1AM

04/ 08/ 03 (S) DP: WAGONER, SEEKI NS;

04/ 08/ 03 (S) DNP: ELTON, LI NCOLN;

04/ 08/ 03 (9 NR: DYSON; AM STEVENS B

04/ 09/ 03 (S JUD AT 1:30 PM BELTZ 211

04/ 09/ 03 (S Schedul ed But Not Heard

04/ 23/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120
04/ 23/ 03 (S) Heard & Held

04/ 23/ 03 (S) M NUTE( JUD)

04/ 28/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120
04/ 28/ 03 (S) Moved SB 97 CQut of Committee
04/ 28/ 03 (S) M NUTE( JUD)

04/ 29/ 03 (9 JUD RPT 3DP 2DNP

04/ 29/ 03 (S) DP: SEEKI NS, OGAN, THERRI AULT;
04/ 29/ 03 (9 DNP: ELLI'S, FRENCH

05/ 01/ 04 (S RETURNED TO JUD COW TTEE
05/ 04/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: SB 246
SHORT TI TLE: HATE CRI MES/ DI SCRI M NATI O\ TOLERANCE PROG
SPONSOR(s): SENATOR(s) LI NCOLN

01/ 12/ 04 (S) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (S) READ THE FIRST TIME - REFERRALS

01/ 12/ 04 (S) STA, JUD

03/ 23/ 04 (S) STA AT 3:30 PM BELTZ 211

03/ 23/ 04 (S) Moved SB 246 Qut of Committee

03/ 23/ 04 (S) M NUTE( STA)

03/ 24/ 04 (S) STA RPT 4DP

03/ 24/ 04 (S) DP: STEVENS G HOFFMAN, STEDMAN, GUESS
03/ 24/ 04 (S) FI N REFERRAL ADDED AFTER JUD
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04/ 07/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

04/ 07/ 04 (S) Heard & Held

04/ 07/ 04 (S) M NUTE( JUD)

04/ 23/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
04/ 23/ 04 (S Schedul ed But Not Heard

05/ 04/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

W TNESS REG STER

M. Jim Shine

Staff to Representative Anderson

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answer ed questions about CSHB 427(JUD)

M. Jim Parker

Assi stant Public Advocate

O fice of Public Advocacy

Department of Adm nistration

900 W5th Ave.

Anchor age, AK 99501- 2090

POSI TI ON STATEMENT:  Answer ed questions about CSHB 427(JUD)

M. Craig Tillery

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Descri bed changes made in Version V of SB
97

M. Joe Bal ash

Chief of Staff to Senator Therriault

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answer ed questions about SB 97

ACTI ON NARRATI VE

TAPE 04-61, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:28 a.m Senators Ogan, French,
Therriault and Chair Seekins were present. The first order of

busi ness to cone before the commttee was HB 275. CHAI R SEEKI NS
turned the gavel over to Vice-Chair Ogan.
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CSHB 427(JUD) - GUARDI ANS, CONSERVATCRS, OPA, ETC.

MR JIM SHI NE, staff to Representative Anderson, sponsor of HB
427, rem nded nenbers that Senator Therriault asked at a
previ ous hearing whether two provisions in the bill would have a
fiscal inpact on the Alaska Court System (ACS). After speaking
with M. Woliver of the ACS and nenbers of the Ofice of Public
Advocacy (OPA), all determned that the statutory changes are
consistent with existing court rule so would have no fiscal
inmpact. He directed attention to a letter, copied to conmttee
nmenbers, saying as mnuch.

SENATOR THERRI AULT said he has a better wunderstanding of the
situation at the ACS and his concern was addressed. In past
years, certain jurisdictions of the court were lax in naking
sure the annual reports were done. The ACS has taken steps to
correct that over the past year. Therefore, he does not believe
the ACS will need additional noney to conplete the report.

SENATOR FRENCH said he received an e-mail from a constituent who
said Section 19 seens to give the same powers and duties of a
conservator to anyone appointed as a guardian. Her point was
that the standards for appointing the two differ. She believes
it is inappropriate to give a person the powers of a conservator
W thout requiring that person to neet the qualifications
necessary to be appointed a conservator. She questioned if
Section 19 becones |l aw and a person is appointed a full guardian
with the powers of a conservator and a second person is
appoi nted the conservator, which one will control the protected
person's estate and to which the bank should give control of the
accounts.

MR JIM PARKER, Assistant Public Advocate, Ofice of Public
Advocacy, responded:

The purpose here has been an assunption that ful

guardi anship - full powers to include financial
decision naking and the ability to apply for benefits,
the ability to receive funds, the findings that need
to be made, it's true, for a conservatorship are
different. [|'ve actually been attending neetings of
the court systems [indisc.] commttee recently and
there's a proposed guardianship order and they're
hol ding off to see what happens with this |egislation.
It would be necessary for the court to nake the
findings for conservatorship if the person appointed

SENATE JUD COW TTEE - 6- May 4, 2004



as guardian was made a full guardian and the
definition of full guardian would necessarily include
guardianship - or financial powers. |If there's a
separate person acting as the conservator this does
happen unless a famly nenber wants to retain the
ability to act as a conservator or is unconfortable. |
think the court would have to nmake the conservatorship
findi ngs.

[ Because of poor transmssion, M. Parker's testinony was
difficult to hear so Senator French asked him to condense his
answer . |

MR. PARKER said he thought the court would have to nake the
findings required in the statute for conservatorship if it is
making a person a full guardian. He stated, "Senator French,
it's sort of like a |lesser included."”

SENATOR FRENCH asked M. Parker if he questions the prem se of
the constituent's question because a person would have the sane
powers if appointed a full guardian.

MR. PARKER said yes, this statutory change would clarify that a
person who is appointed as a full guardian would becone a
conservat or

SENATOR FRENCH asked what woul d happen if a conservator already
exi st ed.

MR. PARKER said that conservator would be a partial guardian. He
said the courts should |ook at every area that is requested and
make the necessary findings. The court should not be giving nore
powers than justified in a particular case, as that would be
taking away a person's rights. The court should make sure it's
appropriate for the guardian to have decision-nmaking authority
in ternms of placenent, nedical decisions, or whatever is
requested but the court should not grant powers that are
unnecessary.

SENATOR FRENCH asked if any full guardian who 1is given
conservator's powers wll have to neet the requirenments of a
conservat or

MR. PARKER said a person cannot have a conservator just because

soneone else is meking bad decisions regarding, for exanple,
noney managenent .
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SENATOR THERRI AULT said about four vyears ago a piece of
| egi slation was worked on that he believes was the genesis of
this bill. Since that tine, it is his understanding that a group
has "worked this." He asked if M. Parker was part of a group
that coll aborated on this |egislation.

MR. PARKER sai d he was.

VI CE- CHAI R OGAN announced an at - ease.

When the neeting reconvened, SENATOR THERRI AULT noved CSHB
427(JUD) wth individual recomendations and attached fiscal
not es.

VI CE- CHAIR OGAN announced that w thout objection, the notion
carried and that the conmittee would recess to the call of the
chair.

TAPE 04-62, SIDE A

SB 97-ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

CHAIR SEEKINS called the neeting back to order at 5:38 p.m
Present were Senators Ogan, Therriault and Chair Seekins. The
commttee took up SB 97. He asked a representative from the
adm nistration to address the conmttee.

MR. CRAIG TILLERY, Assistant Attorney General, Departnent of
Law, offered the foll ow ng explanation of the proposed commttee
substitute, |abeled 23G 2.

The proposed CS is simlar to HB 145, which was passed by the
| egi slature last year. HB 145 provided that the criteria that
forms the basis of the public interest litigant policy may not
be used to discrimnate in the award of fees to or against a
party. That bill was challenged in Superior Court and found to
be wunconstitutional on the followng basis. First, it would
require a rule change, which requires a two-thirds vote of the
| egi slature. Second, the enhanced fees against the public
interest litigant would violate equal protection. The |limts on
the awarded enhanced fees to the public interest litigant were
not chall enged, according to the court. The nobst critical issue
was the two-thirds vote. The due process and equal protection
deci sions were grounded on what the court saw as a disconnect
between the purpose of the statute, which is characterized as
intended to deal wth natural resource cases due to the fact
that the bill was ainmed at natural resource cases when
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originally introduced. The disconnect was between that purpose
and the effect of that statute, which was to affect all cases
with very specific exceptions related to constitutional rights.
For those reasons, the court found HB 145 to be overly broad.

MR. TILLERY said the proposed commttee substitute responds to
the court decision in several ways. First, it enacts the sane
rule changes with a two-thirds vote of the |egislature. Second,
it nmakes clear that the legislature recognizes the broader
application of change made by the bill and intended to do so to
carry out the fundanmental purpose of providing fair and
consistent treatnent using objective criteria. The proposed

commttee substitute still contains provisions for special
treatment of cases based on certain constitutional rights. It
still allows special treatnent in other instances where the

| egi slature has specified, nanely consuner protection cases.
This bill differs from HB 145 by adding a new special situation
for award of attorneys' fees for actions that «challenge
decisions by the Board of Fisheries and the Board of Gane. In
this bill, the provision that deals with fees to and against a
party are split into two separate provisions and a severability
cl ause has been added, to clarify that these two conducts have
separate inportance and can be severed if one is found to be
unconstitutional. The proposed conmittee substitute repeals HB
145 retroactively to its effective date, which wll noot the
current litigation.

MR. TILLERY said a new provision in the CS addresses a separate
but related issue. Enhanced fee awards against the state - the
anount over the normal conpensation awarded by the court, wll
represent a serious inpact on the state treasury. Over the | ast
10 years, that inpact has averaged $600,000 per year above
normal conpensation. Section 4 of the CS creates a new provision
in Title 9 devoted to immunity. It provides that, as a matter

under the governnent's sovereign imunity for civil actions or
appeals in which noney judgnments are recovered, state and
municipalities are not liable to pay nore than 20 percent of the
noney judgnent recovered for attorneys' fees. In a civil action
in which no noney is recovered, the liability is capped at 30
percent for cases that go to trial and 20 percent for cases
resolved without trial. For appeals in which the prevailing
party recovers no noney judgnent, the liability is capped at 20
percent. These limts on Iliability are very simlar to the
limts the courts have found to represent fair conpensation to
prevailing parties. These Ilimtations do not apply where
statutes differ, where the court finds awarding attorneys' fees
appropriate as a sanction to m sconduct, or in cases involving

SENATE JUD COW TTEE - 9- May 4, 2004



the condemmation of property under the power of em nent domain

Imunity can be waived by specific statute; one such waiver
woul d be the constitutional rights provision; another would be
the new provision that relates to challenges to actions by the
Boards of Fish and Gane. Immunity asserts |egislative control
over state expenditures and provides protection of the state.

SENATOR THERRI AULT asked if, by repealing HB 145, any
possibility of appealing Judge Collins' decision wll be
ext i ngui shed.

MR TILLERY said that is correct.

SENATOR THERRI AULT asked why it is a foregone conclusion that
the legislature would want to forego that possibility.

MR. TILLERY explained if this bill passes by a two-thirds vote,
the only reason to go to the expense and trouble of litigating
HB 145 would be for public interest litigant cases that have
arisen in the neantine. He is only aware of one that has cone
up; that case is very small and DOL does not believe the party
asserting it wll prevail. Therefore, there is no reason to
continue the HB 145 litigation unless soneone sinply wants an
answer to the question of whether a two-thirds vote was
necessary.

SENATOR THERRI AULT said the legislature has to be guarded about
the erosion of its power and its assertion |ast year when
passing HB 145 was that it was a doctrine, not necessarily a
court rule, so it did not require a tw-thirds vote. He noted
that M. Tillery is asking, with the |language in SB 97, that the
| egi slature forego a decision on that matter by a higher court
and to | eave the lower court ruling to stand.

MR, TILLERY agreed but said that is DOL's practical position. He
noted that although the legislature may have a different
position, the preanble of the bill says that the |legislature
does not endorse that court decision. If the |egislature deleted
the repeal provision, HB 145 would be left intact and the appeal
coul d conti nue.

SENATOR THERRI AULT said Legislative Legal and Research Services
raised the issue of the sovereign imunity clause and the
concern that approach wll backfire because it is unsure that
the Supreme Court wll look kindly at the threat of a
constitutional crisis or consider it to be abrasive. He asked if
there is an alternate route that the | egislature can use.
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MR. TILLERY said he is not aware of an alternate route that
woul d address this issue. He doesn't believe the court would
find this to be abrasive any nore than the legislature finds the
court's creation of a policy that reaches into the state's
treasury to be abrasive. This is an area between the two
branches of governnent that needs to be explored and the court
woul d have the chance to review and resolve it. He said that DOL
does not believe it in anyway inpedes the |egislature's policy;
DOL believes it helps the legislature' s position.

MR. JOE BALASH, staff to Senator Therriault, explained to
menbers that the sovereign inmunity question is sonmething that
has been a stunmbling block in discussions with Jerry Luckhaupt
of Legislative Legal and Research Services. He furthered:

One question is...the question about the potential for
a constitutional crisis, if you will, as sort of being
an underlying threat to the court that, okay, you may
find this particular construction in Title 9 to be
infirm for one reason or another so we're just going
to go ahead and say that the state and a nunicipality
are not going to be liable in the future for any award
in excess of the Rule 82 schedule and there's sone
guestion as to whether or not the court is going to
take that seriously. Currently the legislature already
has the power of appropriation. If the |legislature
chose not to award or to appropriate the fees awarded
to a plaintiff that was successful in suing the state
that could be done. In fact, there've been a couple of
showdowns in the past, particularly related to forner
Senator Donley and a particular case that he followed
very cl osely.

Now | haven't had the tinme to go back and research
whether, in fact, those fees were never awarded or
there was just a delay in the appropriation, but
that's sonething that folks who' ve been around here a
little while mght remenber and recall as having been
an issue. | wasn't able to determ ne the final outcone
of that.

SENATOR THERRI AULT said the possibility of a constitutional
showdown woul d occur if the court determnes that the fees are
owed but the legislature refuses to pay them under its sovereign
st at us.

SENATE JUD COW TTEE -11- May 4, 2004



MR. BALASH agr eed.

SENATOR THERRI AULT said that rather than force that showdown, an
alternative way to get there would be preferable, which is what
M . Luckhaupt is advising.

MR. BALASH added that the first issue about extinguishing the
| egislature's ability to appeal Judge Collins' decision is
interesting because an argunent can be made that the changes
made in HB 145 | ast year were changes to substantive |aw, which
is the legislature's place to decide under the Constitution. The
case law in this area is a bit gray so this my be an
opportunity to get sone clarity fromthe Suprene Court. He noted
that whether to approach this particular Suprenme Court would be
a policy call for the legislature to nmake.

SENATOR THERRI AULT rem nded nenbers that the legislature could
preserve the right to appeal by deleting the retroactive section
of the bill

MR. BALASH noted that Sections 6 and 10 woul d have to be del eted
to do so. He said if that happened and DOL were to appeal the
case, Legislative Council may wish to nove it to be recognized
in the appeal to the Supreme Court.

SENATOR THERRI AULT said since, at the very least, this is an
issue of the preservation of legislative power, the legislature
could participate in an am cus capacity.

MR. BALASH asked M. Tillery if his description was correct.
MR. TILLERY replied:

...we really do not think that there is any
constitutional show down that would be brought about
by use of sovereign imunity. That is a standard
clause in the statutes. The language that's in there
was essentially taken from the statute. The way that
would work is if this is passed and soneone chall enged
it, by likely doing a declaratory judgnent, the courts
woul d either rule that the legislature could do this

or could not do this and you would - and then there
would be no fees. There is no challenge. The real
challenge would actually come - it's one of the

alternatives that you've nentioned, which is if there
is a court order and the legislature refuses to pay
it, then you have two branches of governnment - one of
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[indisc.] legislature or something or the state does
nothing and the legislature refused to fund it. That's
the confrontation but the immunity provision itself -
there really is no confrontation. The confrontation is
going to be on the court's ternms in the court. It's
going to decide whether it's valid or invalid...

CHAI R SEEKINS asked M. Balash if he is suggesting elimnating
Sections 6 and 10.

MR. BALASH said that is correct if the commttee would like to
see Judge Collins' decision appealed to the Suprene Court for
further «clarification on the question of substantive |aw
changes.

CHAI R SEEKINS asked if it basically comes down to two different
issues. What this bill attenpts to acconplish my be totally
separate in sone respects from what the |egislature would be
| ooking at if appealing that ruling because it would be trying
to determine the extent of the authority of the legislature in
t he appeal .

MR. BALASH said that is correct. He then asked M. Tillery to
comment on whether the court mght view that appeal as being
noot if the |aw has since changed.

MR. TILLERY said it is possible the court could view it as noot.
He said he is aware of one case that was since filed by a public

interest litigant that is alive under that law so they could
plead a constitutional claim He said he cannot answer as to
what the court will decide but there is an argunment that it is

not noot because an active case exists. He added that particul ar
case was brought before Judge Collins one day before the |aw
becane effective so it was filed under the old | aw

CHAIR SEEKINS asked if that case in itself would not chall enge
the | aw passed | ast year.

MR. TILLERY said it challenges the law but it was filed the day
before that |aw became effective so it would cone under the old
policy. Therefore, if attorney fees were sought in that case
t hey woul d conme under the old | aw

CHAI R SEEKI NS announced he would hold SB 97 until the next day
and adjourned the neeting at 6:05 p. m
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