ALASKA STATE LEG SLATURE
SENATE JUDI CI ARY STANDI NG COW TTEE
May 2, 2004
3:50 p.m

TAPE(S) 04-58
MEMBERS PRESENT

Senat or Ral ph Seekins, Chair
Senat or Scott Ogan, Vice Chair
Senat or CGene Therri aul t

VEMBERS ABSENT

Senat or Johnny Ellis
Senator Hollis French

COWM TTEE CALENDAR

CS FOR HOUSE BILL NO 539(L&0)

"An Act exenpting a person who allows a student of the
University of Alaska to gain practical work experience with the
person while participating in a practicum from vicarious
liability as an enpl oyer, and exenpting t he st udent
participating in a practicum from the Al aska Wage and Hour Act;
and providing for an effective date.”

MOVED CSHB 539(L&C) OUT OF COW TTEE

CS FOR HOUSE BI LL NO. 339(JUD)
"An Act relating to opt-out marketing plans for sales, to free
trial periods for goods or services, and to acts that are
unl awful as unfair trade practices.”

MOVED SCS CSHB 339(JUD) OUT OF COW TTEE

CS FOR HOUSE BI LL NO. 336(JUD) am
"An Act relating to notor vehicle insurance; limting recovery
of civil damages by an uninsured driver; and providing for an
effective date.”

MOVED SCS CSHB 336(JUD) OUT OF COW TTEE

CS FOR HOUSE BILL NO 423(JUD) am
"An Act relating to accidents involving the vehicle of a person
under the influence of an al coholic beverage."

MOVED CSHB 423(JUD) am OQUT OF COW TTEE

CS FOR HOUSE BI LL NO. 438(JUD) am
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"An Act relating to notorists noving over or slowng down for
energency vehicles."
MOVED SCS CSHB 438( STA) OQUT OF COW TTEE

PREVI QUS COW TTEE ACTI ON
BILL: HB 539

SHORT TITLE: UNIV. STUDENT PRACTI CUM LI ABI LI TY/ WAGES
SPONSOR(s): JUDI Cl ARY

03/ 18/ 04 (H READ THE FI RST TI ME - REFERRALS

03/ 18/ 04 (H L&C, JUD

04/ 16/ 04 (H L&C AT 3:15 PM CAPI TOL 17

04/ 16/ 04 (H Moved CSHB 539(L&C) Qut of Conmittee
04/ 16/ 04 (H M NUTE( L&C)

04/ 19/ 04 (H L&C RPT CS(L&C) NT 7AM

04/ 19/ 04 (H AM CRAWFORD, LYNN, GATTO, ROKEBERG
04/ 19/ 04 (H DAHLSTROM GUTTENBERG ANDERSON

04/ 19/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 19/ 04 (H -- Meeting Canceled --

04/ 21/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 21/ 04 (H Moved CSHB 539(L&C) Qut of Conmittee
04/ 21/ 04 (H M NUTE( JUD)

04/ 22/ 04 (H JUD RPT CS(L&C) NT 2DP 4NR

04/ 22/ 04 (H DP: OGG MCGUI RE; NR GARA, HOLM

04/ 22/ 04 (H SAMUELS, GRUENBERG

04/ 28/ 04 (H MOVED TO BOTTOM OF CALENDAR

04/ 28/ 04 (H NOT TAKEN UP 4/28 - ON 4/29 CALENDAR
04/ 29/ 04 (H) TRANSM TTED TO (S)

04/ 29/ 04 (H VERSI ON:  CSHB 539( L&C)

05/ 01/ 04 (S READ THE FI RST Tl ME - REFERRALS

05/ 01/ 04 (S) JUuD

05/ 02/ 04 (S) JUD AT 3:30 PM BUTROVI CH 205

BILL: HB 339
SHORT TITLE: TRADE PRACTI CES: FREE TRI AL/ OPT- OUT PLANS
SPONSOR('s): REPRESENTATI VE(s) MEYER

01/ 12/ 04 (H) PREFI LE RELEASED (1/ 2/ 04)

01/ 12/ 04 (H READ THE FI RST TIME - REFERRALS

01/ 12/ 04 (H) L&C, JUD

02/ 02/ 04 (H) L&C AT 3:15 PM CAPlI TOL 17

02/ 02/ 04 (H Moved CSHB 339(L&C) Qut of Conmittee
02/ 02/ 04 (H) M NUTE( L&C)

02/ 05/ 04 (H L&C RPT CS(L&C) NT 4DP 2NR 1AM

02/ 05/ 04 (H DP: CRAWFORD, LYNN, DAHLSTROM

02/ 05/ 04 (H) ANDERSON;, NR GATTO, ROKEBERG
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02/ 05/ 04
03/ 05/ 04
03/ 05/ 04
03/ 16/ 04
03/ 16/ 04
03/ 16/ 04
03/ 29/ 04
03/ 29/ 04
03/ 30/ 04
03/ 30/ 04
03/ 31/ 04
03/ 31/ 04
03/ 31/ 04
04/ 01/ 04
04/ 01/ 04
04/ 07/ 04
04/ 07/ 04
04/ 08/ 04
04/ 08/ 04
04/ 22/ 04
04/ 22/ 04
04/ 27/ 04
04/ 27/ 04
04/ 27/ 04
04/ 28/ 04
04/ 28/ 04
05/ 02/ 04

BILL: HB 336

LRI IIIIIIIIIZIZIZIZIZIZIE

(S)
(S)
(S)

AM  GUTTENBERG

JUD AT 1:00 PM CAPI TOL 120

-- Meeting Postponed to 3/16/04 --
JUD AT 1: 00 PM CAPI TOL 120

Heard & Held

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120

Bill Postponed To 3/30/04

JUD AT 1: 00 PM CAPI TOL 120

Schedul ed But Not Heard

JUD AT 1:00 PM CAPI TOL 120

Moved CSHB 339(JUD) Qut of Committee
M NUTE( JUD)

JUD RPT CS(JUD) NT 5DP

DP:. HOLM GARA, GRUENBERG 0OGG MCGUI RE
TRANSM TTED TO (S)

VERSI ON:  CSHB 339( JUD)

READ THE FI RST Tl ME - REFERRALS

L&C, JUD

L&C AT 1:30 PM BELTZ 211

EXTEND BOARD OF REAL ESTATE APPRAI SERS
L&C AT 1:30 PM BELTZ 211

Moved CSHB 339(JUD) Qut of Committee
M NUTE( L&C)

L&C RPT 4DP

DP: BUNDE, FRENCH, SEEKI NS, STEVENS G
JUD AT 3:30 PM BUTROVI CH 205

SHORT TI TLE: MOTOR VEHI CLE I NS./ UNI NSURED DRI VERS

SPONSOR( s) :

01/ 12/ 04
01/ 12/ 04
01/ 12/ 04
03/ 31/ 04
03/ 31/ 04
04/ 06/ 04
04/ 06/ 04
04/ 06/ 04
04/ 07/ 04
04/ 07/ 04
04/ 07/ 04
04/ 14/ 04
04/ 14/ 04
04/ 14/ 04
04/ 15/ 04
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REPRESENTATI VE(s) MEYER

PREFI LE RELEASED ( 1/ 2/ 04)

READ THE FI RST TI ME - REFERRALS
JUD

JUD AT 1:00 PM CAPI TOL 120

<Bi || Hearing Postponed>

JUD AT 1:00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120
Failed To Move Qut O Committee
M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120
Moved CSHB 336(JUD) Qut of Committee
M NUTE( JUD)

JUD RPT CS(JUD) NT 1DP 3DNP 2NR
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04/ 15/ 04
04/ 15/ 04
04/ 29/ 04
04/ 29/ 04
05/ 01/ 04
05/ 01/ 04
05/ 02/ 04

BILL: HB 423

LLLITITITIT

DP: ANDERSON; DNP: HOLM GARA, OGG
NR: SAMUELS, MCGUI RE

TRANSM TTED TO (S)

VERSI ON:. CSHB 336(JUD) AM

READ THE FI RST Tl ME - REFERRALS
JUD, FIN

JUD AT 3: 30 PM BUTROVI CH 205

SHORT TI TLE: TAXI CAB DRI VER LI ABI LI TY

SPONSOR( s) :

02/ 02/ 04
02/ 02/ 04
02/ 02/ 04
02/ 09/ 04
02/ 09/ 04
02/ 10/ 04
02/ 10/ 04
03/ 02/ 04
03/ 02/ 04
03/ 02/ 04
03/ 05/ 04
03/ 05/ 04
03/ 05/ 04
03/ 09/ 04
03/ 09/ 04
03/ 09/ 04
03/ 12/ 04
03/ 12/ 04
03/ 12/ 04
03/ 19/ 04
03/ 19/ 04
03/ 19/ 04
03/ 26/ 04
03/ 26/ 04
03/ 26/ 04
03/ 29/ 04
03/ 29/ 04
03/ 29/ 04
04/ 19/ 04
04/ 19/ 04
04/ 20/ 04
04/ 20/ 04
04/ 29/ 04
04/ 29/ 04
04/ 29/ 04

SENATE JUD COW TTEE
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REPRESENTATI VE(s) ANDERSON

READ THE FI RST TI ME - REFERRALS

JuD

STA REFERRAL ADDED AFTER JUD
REFERRAL ORDER CHANGED

STA, JUD

STA AT 8: 00 AM CAPI TOL 102

<Bi || Hearing Postponed>

STA AT 8:00 AM CAPI TOL 102

Heard & Held

M NUTE( STA)

STA AT 8: 00 AM CAPI TOL 102

Heard & Hel d

M NUTE( STA)

STA AT 8: 00 AM CAPI TOL 102

Moved CSHB 423(STA) Qut of Conmittee
M NUTE( STA)

STA RPT CS(STA) NT 3DP 3NR 1AM

DP: SEATON, HOLM LYNN; NR: COGHI LL,
BERKOW TZ, WEYHRAUCH, AM GRUENBERG
JUD AT 1: 00 PM CAPI TOL 120

Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120

Moved CSHB 423(JUD) Qut of Conmittee
M NUTE( JUD)

JUD RPT CS(JUD) NT 6DP

DP: HOLM SAMUELS, GRUENBERG OGG
ANDERSQN, MCGUI RE

TRANSM TTED TO (S)

VERSI ON:  CSHB 423(JUD) AM

READ THE FI RST Tl ME - REFERRALS
L&C, JUD

L&C AT 2:45 PM BELTZ 211

Moved CSHB 423(JUD)am Qut of Conmittee

M NUTE( L&C)
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05/ 01/ 04 (S) L&C RPT 1DP 2NR

05/ 01/ 04 (S) DP: BUNDE; NR: FRENCH, DAVI S
05/ 02/ 04 (S) JUD AT 3: 30 PM BUTROVI CH 205
BILL: HB 438

SHORT TITLE: MOVE OVER LAW FOR DRI VERS
SPONSOR(s): REPRESENTATI VE(s) HOLM

02/ 05/ 04 (H READ THE FI RST Tl ME - REFERRALS

02/ 05/ 04 (H) TRA, STA, JUD

02/ 17/ 04 (H TRA AT 1:30 PM CAPI TOL 17

02/ 17/ 04 (H Schedul ed But Not Heard

02/ 24/ 04 (H TRA AT 1:30 PM CAPI TOL 17

02/ 24/ 04 (H Moved Qut of Conmittee

02/ 24/ 04 (H) M NUTE( TRA)

02/ 26/ 04 (H TRA RPT 3DP 2NR

02/ 26/ 04 (H DP: OGG STEPOVI CH, HOLM NR MASEK,

02/ 26/ 04 (H) KOHRI NG

03/ 09/ 04 (H STA AT 8: 00 AM CAPI TCL 102

03/ 09/ 04 (H) Moved CSHB 438( STA) Qut of Conmmittee

03/ 09/ 04 (H) M NUTE( STA)

03/ 12/ 04 (H STA RPT CS(STA) 1DP 2NR 3AM

03/ 12/ 04 (H DP: LYNN, NR COGH LL, WEYHRAUCH,

03/ 12/ 04 (H AM GRUENBERG SEATON, HOLM

04/ 02/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 02/ 04 (H <Bill Hearing Postponed TO 4/5/ 04>

04/ 05/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 05/ 04 (H -- Meeting Postponed to Tues. 4/6/04 --

04/ 06/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 04 (H Moved CSHB 438(JUD) Qut of Conmittee

04/ 06/ 04 (H) M NUTE( JUD)

04/ 07/ 04 (H) JUD RPT CS(JUD) 5DP

04/ 07/ 04 (H DP: SAMUELS, HOLM GARA, GRUENBERG

04/ 07/ 04 (H) MCGUI RE

04/ 15/ 04 (H) TRANSM TTED TO (S)

04/ 15/ 04 (H VERSI ON: CSHB 438(JUD) AM

04/ 16/ 04 (S READ THE FI RST Tl ME - REFERRALS

04/ 16/ 04 (S) STA, JUD

04/ 27/ 04 (S) STA AT 3:30 PM BELTZ 211

04/ 27/ 04 (S Schedul ed But Not Heard

04/ 29/ 04 (S) STA AT 3:30 PM BELTZ 211

04/ 29/ 04 (S) Moved SCS CSHB  438(STA) Qut of
Comm ttee

04/ 29/ 04 (S) M NUTE( STA)

05/ 01/ 04 (S STA RPT SCS 3DP 1NR SAME TI TLE

05/ 01/ 04 (S) DP: STEVENS G, COADERY, STEDNMAN:

05/ 01/ 04 (S) NR: GUESS
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05/ 02/ 04 (S) JUD AT 3:30 PM BUTROVI CH 205
W TNESS REG STER

M. Heath Hilyard

Staff to Representative McQiire

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Testified for the sponsor of HB 539.

M. Pete Kelly

University of Al aska

Fai r banks, AK

POSI TI ON STATEMENT: Testified that HB 339 is identical to SB
369, which the commttee passed out the previous week.

Representati ve Kevin Meyer

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 339

Ms. Suzanne Cunni ngham

Staff to Representative Meyer

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answer ed questions about HB 339

M. M chael Lessneier

State Farm | nsurance

Lessnei er and Lessnei er

Juneau, AK

POSI TI ON STATEMENT: Supports HB 339

Represent ati ve Tom Ander son

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 423

M. Matthew Rudig

Staff to Representative Holm

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Testified for the sponsor of HB 438
ACTI ON NARRATI VE

TAPE 04-58, SIDE A
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CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 3:50 p.m Senators Qgan,
Therriault and Chair Seekins were present. The first order of
busi ness was HB 539.

CSHB(L&C) 539- UNI V. STUDENT PRACTI CUM LI ABI LI TY/ WAGES

MR. HEATH HILYARD, staff to Representative Lesil MQire,
sponsor of HB 539, quoted Herman Melville, "A whale ship is ny
Yale college and nmy Harvard" and said to a certain extent, that
is what CSHB 539(L&C) addresses: practical |earning experiences,

or university practicum HB 539 does two things. First, it
limts vicarious liability by the student participating in a
practicum the practicum provider and the University of Al aska
(UA). Second, it clarifies that practicum students are not

enpl oyees for the purpose of wage and hour laws, in particular
the mninmum wage requirenents. HB 539 is very inportant to UA
for its practicum prograns because providers are concerned about
the amount of liability they are exposed to when participating,
particularly in the health and construction fields. He pointed
out that last year, the UA had a great deal of difficulty
securing enough practicum opportunities for graduating students.

CHAI R SEEKI NS asked how CSHB 539(L&C) differs from SB 369, which
the commttee heard and took action on the prior week.

MR. HI LYARD said it is his understanding that the two pieces of
| egi sl ation are identical.

MR. PETE KELLY, University of Alaska, verified that SB 369 was
nodel ed verbatim after CSHB 539(L&C) so the two bills are the
sane.

SENATOR OGAN nmoved CSHB 539(L&C) from conmmttee with individual
recomendati ons and attached fi scal notes.

The notion carried with Senators Ogan, Therriault and Seekins in
favor.

CSHB 339(JUD- TRADE PRACTI CES: FREE TRI AL/ OPT- OUT PLANS

REPRESENTATI VE KEVI N MEYER, sponsor of HB 339, inforned nenbers
that he would be comrenting on a proposed conmittee substitute
(CS) distributed to commttee nenbers. He worked wth the
Departnent of Law (DOL) and ot her businesses on this |egislation
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to address concerns and believes the changes nmade in the CS nake
the bill better.

CHAI R SEEKINS noved the proposed commttee substitute, |abeled
version B, as the working docunent before the conmttee. Wth no
obj ection, the notion carried.

REPRESENTATI VE MEYER said CSHB 339(JUD) is a consuner protection
bill that deals with two business practices: the pretrial period
and the opt-out marketing program No one has opposed this
| egislation during its evolution and it has picked up nany co-
sponsors. A pretrial period is used by, for exanple, nmagazine
conpanies, and is a time period for which a potential consuner
recei ves nmgazines at no charge and then is eventually charged
for a subscription. This legislation clearly discloses all of
the terns and conditions of that pretrial period, as well as any
participating consuners' obligations. It basically shifts the
burden to the business to prove that all disclosures were nade
to the consunmer in the case of a dispute.

The opt-out provision addresses situations in which consuners
are given a service, for exanple call waiting on a tel ephone
w thout requesting it and are charged for it. Those people are
required to take specific actions to opt-out of that service
Busi nesses use the opt-out nmethod because it is profitable as it
is often tinme consuming or difficult to cancel. The bil
clarifies the responsibilities of the consumer and shifts the
burden to the business to prove that all disclosures were nade
to the consuner before he or she accepted the product or
servi ce.

REPRESENTATI VE MEYER indicated that he worked wth the
Department of Law, as well as East Coast businesses that use
these practices, to level out the playing field for consuners.

CHAI R SEEKINS said he would outlaw opt-out plans as he believes
they are neant to deceive because they depend on |ack of
comuni cation or people forgetting for their success. He noted
that this legislature has addressed two bills that deal wth
tel ephone sales and nore people are asking |egislatures
nationwi de to protect themfromthese kinds of marketing plans.

REPRESENTATI VE MEYER agr eed.
There being no further questions or testinony, SENATOR OGAN

nmoved SCS CSHB 339(JUD) from commttee wth individual
reconmendati ons and attached fiscal note(s).
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The notion carried with Senators Therriault, Ogan, and Seekins
in favor.

CSHB 336(JUD) am MOTOR VEHI CLE I NS./ UNI NSURED DRI VERS

REPRESENTATI VE KEVI N MEYER, sponsor of HB 336, introduced staff
menber Suzanne  Cunni ngham and told nenbers that this
| egislation states that if a person know ngly breaks the |aw by
driving w thout mandated vehicle insurance, that person cannot
sue for the sanme anount in damages as a person with the required
i nsurance. He pointed out the key word is "knowngly." If an
accident occurred, the wuninsured driver could sue for non-
econom c and conpensatory damages but not for pain and
suffering. He noted that danmages for pain and suffering are npst
costly to the 82 percent of people who do have insurance
coverage. This issue was brought to his attention by a
constituent who said she pays $1500 per year in insurance and
must listen to a neighbor brag that he has no insurance, yet
both would collect the sanme damage award if either were in an
accident. The California Legislature enacted simlar |egislation
because 35 percent of drivers there had no insurance. He said
al though he carries insurance coverage in case an uninsured
notorist hits his vehicle, if that happened, his rates would
i ncrease.

REPRESENTATI VE MEYER said this bill is a matter of fairness

Al though there are probably many reasons that 18 percent of
drivers have no insurance in Al aska, one reason may be that they
are unsafe drivers with nmultiple DU offenses or reckless
driving offenses so the 82 percent of insured drivers becone the
true victins. He said the bottomline is whether the |egislature
wants to protect the people who conply with the [aws. He noted
that theoretically, reducing the nunber of pain and suffering
| awsuits should | ower rates.

CHAI R SEEKI NS questi oned how "know ngly" is defined.

REPRESENTATI VE MEYER said the |anguage on page 1, line 10, says
t he person nust know that he or she was not in conpliance.

CHAI R SEEKINS said the only argunent he could inagine that would

hold water is that the person mght not know his policy was
cancel l ed or | apsed because of an unantici pated oversi ght.
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REPRESENTATI VE MEYER said it would be the insurance conpany's
responsibility to prove the driver knew he didn't have
i nsurance, which is a high hurdle.

SENATOR OGAN asked how that would affect an uninsured driver who
was in an accident in which soneone el se was at fault.

REPRESENTATI VE MEYER clarified that the driver could sue for al
damages except pain and suffering. The logic is that the driver
broke the law by driving w thout insurance.

SENATOR OGAN felt that is too limting because the driver who
caused the accident could be very drunk, eluding police, or
involved in crimnal activity and driving dangerously and be |et
of f the hook.

CHAI R SEEKINS said the uninsured driver should not have been on
the road in the first place. This legislation says if a person
chooses to drive without insurance, that person is assunmng the
risk of not being able to recover econom c damages, no matter
t he cause of the accident.

SENATOR OGAN agreed that driving W thout i nsurance is
irresponsible and said he does not condone it but he knows of
seniors who live on very limted fixed inconmes who drive w thout
i nsurance because of the financial hardship. Those people have
no other options and he does not believe it is right to let
sonmeone with crimnal culpability off on a tort claimin such a
case.

REPRESENTATI VE MEYER said Senator Ogan raised a good point but
he believes that many of the 18 percent of drivers wthout
i nsurance should not be driving. So, the question becones, is it
fair for one of those drivers to be on the road and hit an
insured notorist. He noted the uninsured notorist could have
been drunk. He rem nded nenbers that driving is a privilege, not
a right, and that part of the responsibility 1is nandated
i nsurance coverage. He repeated that rates are increasing
because the 18 percent are not paying into the system

SENATOR OGAN disagreed that is the only reason rates are
i ncreasi ng.

SENATOR THERRI AULT asked what would happen if he, as a father

knowi ngly let his insurance policy |apse and his teenage son and
friends took the car and got into an accident. He questioned
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whet her they would be covered because they did not know the car
was uni nsur ed.

REPRESENTATI VE MEYER deferred to a representative from an
i nsurance conpany to answer but said he believes the father
woul d probably be responsi bl e.

M5. SUZANNE CUNNI NGHAM staff to Representative Meyer, said the
bill is witten to apply to the person who is operating the
notor vehicle so if the son did not know, it would not apply.

CHAI R SEEKI NS t hought if the son caused the accident, the friend
and son's only recourse would be against the father. I|f another
driver caused the accident, a claim for non-econom c danmages
woul d be available against that driver by the passengers and
son, who did not know.

SENATOR THERRI AULT asked how that would apply to an uninsured
parked vehicle in which a person was injured.

CHAI R SEEKINS noted the key word is "operating" a notor vehicle.
He then said, in response to Senator Ogan's earlier comment,
peopl e who nake the choice to drive w thout insurance know ngly
are giving up their rights to recover non-econom ¢ danmages.

MR. M KE LESSMEI ER, a Juneau attorney representing State Farm
| nsurance, stated support for CSHB 336(JUD)am State Farm did
not ask Representative Meyer to introduce Section 1 but it did
ask himto introduce sone of the other sections, which he would
expl ain. Those sections have not been controversial. Sections 2,
4 and 5 deal wth what is called the "mrror rule." That rule
says if the liability portion of a policy provides coverage for
punitive danages, then the uninsured and underinsured notori st
coverage nust also include coverage for punitive danmages.
Therefore, in effect, the policyholder is funding his ability to
recover punitive damages. Those damages are designed to punish
the person w thout coverage but, in effect, the insured driver
is paying for that coverage hinself. He said that makes no sense
and has caused that coverage to increase in price. To address
that situation, State Farm proposed an anendnent, which was
adopted, that says regardless of what the liability provision of
a driver's policy says, the wuninsured/ underinsured notorist
provi si on need not provide coverage for punitive damages.

SENATOR THERRI AULT asked, "...right now the law requires that if

it is in one, it nmust be in the other, so you're alleging that
you' re paying for double?"
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MR. LESSMEI ER responded that it forces people to pay for
sonmet hing nost would choose not to purchase, if they had the
choice. A person mght want that coverage in the liability
portion of a policy because often when a person is sued for
reckless driving, for exanple, there is an allegation of
punitive damages in that claim However, when one turns around
and |ooks at an wuninsured/underinsured notorist claim nost
policyholders would not want to pay for danages that are
essentially punitive damages, designed to punish another person.
The policyholder is essentially punishing hinself because it
does not affect the uninsured notorist that ran into him as he
is recovering punitive damages under his own policy. HB 336 says
the coverage in the uninsured/underinsured portion of one's
policy does not have to mrror the liability coverage wth
respect to punitive danages.

MR. LESSMEIER said the other change is in Section 3. He
expl ai ned:

VWen we ... go all the way back to the history of
uni nsur ed/ underi nsured notorist coverage in the state,
in 1983 and 1984 we passed a system that nmandated
offers of wuninsured and underinsured notorists and
that system has evolved. Now what happens, when you
buy an insurance policy, it contains coverage for
uni nsur ed/ underi nsured notorists unless you decline it
in witing. And then what happens is every six nonths,
if youre a State Farm insured, you get a witten
of fer of uninsured/underinsured notorist coverage all
the way up to $1 mllion. Wiat the Suprene Court said
in a case called [Indisc.] vs. State Farm is that in
unbrella policies, there has to be these offers as
well and the difficulty with that is if we make these
offers on each vehicle, and people nmake the selection
on each vehicle and then we're required to make them
in the unbrella policy as well, it leads to
conflicting offers. W don't know what the price - and
as a result of that it's just created a ness in terns
of the unbrella policies and one major carrier in this
state has actually stopped witing because of that
deci si on.

Qur point is that we have a wonderful system for
making this coverage available through these nmandated
offers already and that it ought to be on the primry
policy and this would just nean that we don't have to
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make those offers on excess or unbrella policies. W'd
still make them on the primary policies and | think
t hose changes meke em nent good sense.

If we go back to the first provision, we |look at this
provision really as an issue of fairness. The issue of
fairness is this issue: if a person is unwilling to
provide liability coverage for sonmeone else, provide
protection for soneone else, it's not unfair for them
to not expect to receive the sane |evel of benefit.
Now with respect to Senator Ogan's concern, the person

that is the wviolator, the bad actor that s
i ntoxicated, that person is subject to all of the
crimnal penalties, is subject to an award for

econom ¢ danmges, and is also subject to an award of
punitive damages. This does not affect the ability of
an injured person to recover punitive danages so they
have a pretty big hammer to get whatever that person
would have in terns of assets. They're not |left
unprotected and | think that's inportant.

W |look at this, and one of our judges across the
street, he talks about what he calls the goose/gander
rule, and this is really the goose/gander rule. W
think that people that make this choice - and the way
this bill was changed in the House, it was changed to
be knowing - so we don't - the situation that you were
tal king about Senator Therriault, we don't want to
cover anyone with this bill that does not know ngly
violate the law. One of the anendments that had
originally been proposed was with knew or should have
known, and it becane knowng. That's a pretty high
standard to neet and we woul d hope that as a result of
this, what would happen is that we would have |ess
peopl e that make that choice to drive wthout
i nsurance. The |ess people that sign the registration
certification that says |I certify that | have and w |
mai ntain autonobile insurance on this car and then
turn around and don't.

W would hope that there would be nore financially
responsible drivers on the road so we don't end up
with a situation where what we have now is probably 16
to 18 percent and it truly is a situation where every
person that drives and doesn't buy insurance is being
subsidi zed by those that do - everyone of us. N nety-
Si X per cent of our pol i cyhol ders do buy
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uni nsur ed/ underinsured notorist coverage and that
coverage has been a coverage that certainly has
changed over the years. It's increased in terns of its
benefit but it's also increased in its price. It's
gotten way away from what it originally was intended
to be and so we think this bill is a good idea and |'d
be willing to answer any questions that anybody m ght
have of nme.

4:30 p.m

SENATOR THERRI AULT asked for the definition of "operating a
notor vehicle."

MR. LESSMEI ER said he wi shed he had a good answer but thinks it
depends on where the vehicle was parked. He thought, for
exanple, if a person drove to downtown Juneau, stopped and was
waiting to get out of the vehicle and was hit, that would fall
under operating a notor vehicle. However, if a vehicle was off
the roadway, it would not.

SENATOR OGAN asked what percentage of non-econom ¢ damage cl ai nms
involves clear crimnal activity.

MR. LESSMEI ER was unable to provide a percentage but said there
are always scenarios in which the application of a law is not
perfect. He suggested that wusing the remaining tools of the
crimnal law and the ability to collect punitive danages in
egregi ous cases, he suspects there will be very few cases where
every single penny that the bad actor has available is not paid.
He said in looking at this, he keeps comng back to the fact
t hat people nmake the choice not to provide protection for others
and, at the same time, to give up sonme conpensation for them
The consequence of that choice is fair under this bill

CHAlI R SEEKI NS announced a 3-m nute recess.

CHAIR SEEKINS asked if he chose not to buy insurance on his
famly's vehicles without the know edge of the other famly
menbers, whether those famly nenbers would have the right to
recover non-econom c damages. He then questioned whether a
person could not recover non-econom c damages under this bill
but could recover punitive damages if the act was egregious.

MR LESSMEI ER said that is correct.
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CHAI R SEEKINS noted that 50 percent of punitive damages nust be
shared with the State of Alaska. He then asked, "So it would
nmean if it was truly an egregious act on the part of the non-
insured or the other person, then you still can go after those
punitive damages under the | aw but not what we would classify as
non-econom c - pain and suffering."”

MR. LESSMEI ER agr eed.

CHAI R SEEKINS then expressed concern that an uninsured driver

could hit a pedestrian. He thought this bill mght not provide
an incentive for those people w thout insurance to get it, but
it will limt sone of the exposure for the |legal drivers.

Wth no further participation, he closed public testinony.
TAPE 04-58, SIDE B

SENATOR OGAN asked Representative Meyer if he would oppose an
amendnent to address a situation where:

...1f soneone is driving with crimnal culpability -
either a reckless driver, a DU, felony looting - and
run into sonebody, | think they should get hamrered
with as mnmany tools as the guy that gets hurt
regardl ess of whether or not they had insurance. |

support what the bill does if it's just a sinple
violation but | think - | haven't talked to the MADD
fol ks about it anong others about drunk driving, |
don't know how they'd feel about it, but | nean I

think this goes a little too far in that area....

REPRESENTATI VE MEYER expressed concern about the late date in
the session and noted this bill has a referral to the Senate
Fi nance Comm tt ee.

CHAIR SEEKINS offered to hear the bill again on Wdnesday. The
conmmittee then took a brief at-ease.

SENATOR OGAN noved to adopt a conceptual anmendnent [1], which
read:

The limtation of recovery does not apply, however, if
the driver of the other vehicle (1) is cited for a
violation of the state's operating a notor vehicle
while intoxicated as a result of the accident and is
convicted of the offense, (2) intentionally causes the
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accident, (3) flees from the scene of the accident,
(4) at the time of the accident is in furtherance of
an offense that is a fel ony.

He noted that |anguage is froma Louisiana statute.

CHAI R SEEKI NS announced that w thout objection, Anendnent 1 was
adopt ed.

SENATOR THERRI AULT indicated that he would work with the prine
sponsor on a definition of what constitutes operating a notor
vehi cl e.

SENATOR THERRI AULT then noved SCS CSHB 336(JUD) from commttee
with individual recomrendations and its zero fiscal note.

The notion carried with Senators Ogan, Therriault and Seekins in
favor.

4:42 p.m
CSHB 423(JUD) am TAXI CAB DRI VER LI ABI LI TY

REPRESENTATI VE TOM ANDERSQN, sponsor of HB 423, said this bill
applies to taxicab operators who transport notor vehicles owned
by intoxicated individuals to their homes or other directed
residential locations. This bill will Iighten the insurance |aw
a bit by not nmaking the taxicab driver's insurance conpany
| iable for any damages that may occur, unless the taxicab driver
was grossly negligent or reckless. The insurance conpany of the
i nt oxi cated person would be liable for any danmage. He indicated
that in 2002, 87 traffic deaths occurred, of which 35 were
al cohol related. In order to create a successful program |iquor
establishments have commtted to inplenenting sone policies,
such as installing direct phone lines to cab conpanies. They
would agree, in partnership with taxicab conpanies, to nmake
public service announcenments to help influence patrons to use
the program They have also agreed to pay a portion of the
agreed upon cab fare costs and will track the programis usage to
determine its effectiveness. The service wll be free to
consuners and cab conpanies will receive $40 per trip from bar
owners. MADD supports this legislation; it passed the House with
unani nous support. He noted this bill was introduced in a
previous legislature but died in the Senate on the |ast day due
to lack of tine.

SENATOR OGAN asked if a very al cohol-inpaired person could give
| egal consent to another to drive his car.
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REPRESENTATI VE ANDERSON said the principle of the needs of the
many outwei ghs the needs of the few would apply. The needs of
the many in this case would be those who are cognizant of the
ram fications of driving while inpaired. If the person is very
drunk, the bar can sanction that person, who should not be in
the bar. In a worst-case scenario, the staff would help the
person into a taxi and another would drive the car hone. If that
person decided to sue, he said he would love to see how a judge
and jury would react. He referred to lines 21-23 of page 2 of
the bill and thought that | anguage m ght be applicable. He read:

The notor vehicle owner is considered to have given
consent to another person to drive the person's notor
vehicle if the other person is involved in an
acci dent.

He said in a worst-case scenario, a person who was really drunk
and did not want a cab driver to drive his car honme woul d be out
of luck and probably could not testify in opposition to that.

SENATOR OGAN expressed concern that the legislature is making
t hat decision for the person.

CHAIR SEEKINS said nothing in the bill says the person has to
originate at a licensed establishnent.

REPRESENTATI VE ANDERSON said that is incorrect; the vehicle nust
be driven home from a licensed establishnment. The partnership
with taxicab conpanies would not work otherwi se as the taxicab
conpani es woul d go broke.

CHAI R SEEKINS cl osed public testinony, as no one else w shed to
testify.

SENATOR OGAN noved CSHB 423(JUD)am from comrittee wth
i ndi vi dual recomendations and its attached fi scal notes.

The notion carried with Senators Therriault, Ogan and Seekins in
favor.

HB 438- MOVE OVER LAW FOR DRI VERS

MR. MATTHEW RUDI G staff to Representative Holm sponsor of HB
438, told nenbers that noving over and slow ng down can save
lives. It is very dangerous for |law enforcenent officers and
energency personnel to work alongside a roadway. According to
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the National Law Enforcenent O ficers Menorial Fund report, from
1997 through 2002, 93 l|law enforcenent officers were struck and
killed nationwide along the roadside. Many nore have been
injured and many have had close calls. No neasure of "nobve over"

| egislation wll guarantee officers and energency personnel
conplete safety, however this bill and further public education
efforts wll heighten driver awareness of the inherent dangers
of officers and energency personnel. Establishing such a
requirenent in statute wll encourage the public to take

precauti ons when passing energency vehicles along the roadside
with energency lights flashing. Thirty other states have enacted
simlar legislation. Testinonials given by several Fairbanks
police officers are included in nenbers' packets that expressed
a need for such | egislation.

SENATOR THERRI AULT asked if this legislation essentially
requires drivers to slow down to 20 nph and nove over to the
| ane furthest away if an energency vehicle is alongside the
road. He pointed out that he was referring to information on the
fiscal note.

MR. RUDI G said that |anguage was in the original version of the
bill but was anended by the House Judiciary and Senate State
Affairs Conmttees. The new | anguage in those versions reads:

Unless otherwise directed by Ilaw enforcenment or
energency personnel, shall slow to a reasonable and
prudent speed considering the traffic roadway and
weat her conditions.

CHAIR SEEKINS noted the bill in its present form has no stated
speed limt in these instances.

MR. RUDI G agr eed.

SENATOR OGAN said he fully supports the intent of this
| egi slation but asked if this bill sinply clarifies the |aw and
creates a class A msdeneanor if personal injury results if a
person does not follow the | aw

MR RUDIG said that is correct but that the offense could be
witten as a violation as wel|.

CHAIR SEEKINS noted it would be an infraction if no personal
injury resulted.
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SENATOR THERRIAULT said this only applies to stationary
energency vehicles, not vehicles en route.

MR RUDIGclarified that is the intent of the sponsor.

SENATOR OGAN noved SCS CSHB 438(STA) from commttee wth
i ndi vi dual recomrendati ons and attached fi scal notes.

The notion carried with Senators Ogan, Therriault and Seekins in
favor.

Wth no further business to conme before the conmttee, CHAIR
SEEKI NS adj ourned the neeting at 5:08 p.m
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