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04/ 22/ 04 (S NR. BUNDE, DAVI S, FRENCH, STEVENS G

04/ 22/ 04 (S) DP: SEEKI NS

04/ 28/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
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Dr. David Ingraham and M. Gerard Godfrey, nomnees to the
Violent Crinmes Conpensation Board

M. Joe Faul hauber and M. M chael Hurley, nom nees to the Board
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M. Thomas Nave and M. Peter Ashenbrenner, nonmnees to the
Al aska Conmm ssi on on Judi ci al Conduct

Representati ve Hugh Fate

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 15

M. Ji m Pound

Staff to Representative Fate

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Answered questions about HB 15

Ms. Cindy Drinkwater
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Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON  STATEMENT: Commented on the witten notification
requirenent in HB 15

Ms. Virginia Tornes

Al aska Public Interest Research G oup (AkPIRG
Anchor age, AK

POSI TI ON STATEMENT:  Supports HB 15

Ms. Marie Darlin

Capital City Task Force - AARP Al aska
Juneau, AK

POSI TI ON STATEMENT:  Supports HB 15

Ms. Susan Burke

G oss and Burke

Juneau, AK

PCSI TI ON STATEMENT: Found sections of version Wof HB 15 to be
probl emati c

M. David Marcus

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Answered questions about HB 15

Senat or CGeorgi anna Lincoln

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of SB 246

Ms. Anne Car peneti

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Took no position on SB 246 but answered

guesti ons

ACTI ON NARRATI VE

TAPE 04-54, SIDE A
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CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:06 a.m Senators Therriault,
Ellis, French and Chair Seekins were present. The comittee
first took up confirmation hearings.

CHAI R SEEKINS asked M. Ingrahamto address the committee.

DR. DAVID I NGRAHAM nonminee to the Violent Crines Conpensation
Board, told nenbers he was asked if he wanted to serve on this
board about six nonths ago, during which tinme he becane famliar
with it. As an energency room physician, he sees the results of
a lot of violence, so he sees this opportunity as a way to give
sonet hi ng back to the victins.

CHAI R SEEKI NS t hanked Dr. Ingraham for his willingness to serve.

SENATOR THERRI AULT noved to advance Dr. lIngrahanis nanme to the
full body in joint session for consideration of appointnent to
the Violent Crinmes Conpensation Board.

CHAI R SEEKI NS announced wi t hout objection, the notion carri ed.

MR. GERARD GODFREY told nenbers he is currently serving as the
public nmenber on the Violent Crines Conpensation Board and is up
for reappointnent. He said his famly experience with violent
crinme has provided him with sonme degree of enpathy for the
plaintiffs. He has studied in the fields of crimnal justice and
psychol ogy.

SENATOR THERRI AULT noved to advance M. Godfrey’s nane to the
full body in joint session for consideration of appointnent to
the Violent Crines Conpensation Board.

CHAI R SEEKI NS announced w t hout objection, the notion carried.

MR. JOE FAULHAUBER, appointee to the Board of Governors of the
Al aska Bar, told nenbers he is fascinated with the U S. |egal
system and believes it to be the nost beautiful and fair system
in history, even though it can be cunbersonme and frustrating. He
was first appointed to serve on this board by Governor Hickel
and has served for seven years. He serves wth brilliant
scholarly types who often deal with the process rather than the
product, which is hard for those in business to grasp at tines.
However, over the years he has cone to appreciate that approach
and appreciates working with the board and staff. For those
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reasons, and because he likes to think he has nade sone
i nprovenents over the years, he would |ike to continue to serve.

SENATOR THERRI AULT noved to advance M. Faul haber’s nane to the
full body in joint session for consideration of appointnent to
the Board of Governors of the Al aska Bar.

CHAI R SEEKI NS announced wi t hout objection, the notion carri ed.

MR MCHAEL HURLEY, a senior comercial analyst wth Conoco
Phillips in Anchorage, said he has been involved in nmany of the
| egal issues with the state for many years. He believes his
experience as a senior commercial analyst, working in governnent
affairs, and dealing with the legislature, puts himin a unique
position to contribute as the public nenber of the Board of
Governors of the Al aska Bar

SENATOR ELLIS asked M. Hurley to provide his thoughts on the
need for continuing education for Al aska Bar nenbers.

MR. HURLEY said he believes the Al aska Bar Association has a
fair requirenent for continuing education, which he supports. He
has been required to participate in continuing education for his
own profession, which he al so supports.

SENATOR ELLIS noted that forner Senator Donley believed the
continuing education requirenents for the Alaska Bar nenbers
wer e onerous but he believes those requirenents are a good i dea.
He then asked M. Faul hauber to address the sane question.

MR. FAULHAUBER said that topic is dear to his heart. He noted
there is no requirenent for continuing education at this tine.
The Board of Governors mandated continuing education after quite
a bit of effort and cooperation but the Suprenme Court changed it
to voluntary. Right now, nenbers who attend continuing education
classes sign an affidavit. He believes that concept recently
sunsetted so the board is taking another |ook at the issue. He
believes the public expects a certain level of conpetency of

occupational |icensees and he does not know of any other way to
insure that, other than continuing education. He noted that
brilliant people like Judge Kl einfeld spoke against it but he

probably does not need it. M. Faul hauber said he personally
experienced that requirenent in the real estate industry and
bel i eves the conpetency of that industry is much higher than it
was 25 years ago.
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SENATOR THERRI AULT noved to advance M. Hurley’'s nanme to the
full body in joint session for consideration of appointnent to
t he Board of Governors of the Al aska Bar Association.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

MR. PETER ASHENBRENNER, nomnee to the Al aska Comm ssion on
Judicial Conduct, told nenbers that the Al aska Constitution
provi des for a body of nenbers to, for one, give a fair shake to
menbers of the public who have a conplaint about a judge. The
Comm ssi on i nvesti gates such conpl aints and makes
reconmendati ons as to conduct or reprinmands or renoves a judge.
He appeared once before the Conm ssion so has sone famliarity
with its proceedings. His interest is in judging the judges, a
challenging job in a constitutional system He sat as a part-
tinme federal judge for 16 years.

CHAIR SEEKINS noted that he has known M. Ashenbrenner for a
long time and believes he wll be an excellent conm ssion
nmenber .

SENATOR THERRI AULT npved to advance M. Ashenbrenner’s nane to
the full body in joint session for consideration of appointnent
to the Al aska Conmi ssion on Judicial Conduct.

MR. THOVAS NAVE, noninee to the Alaska Conm ssion on Judicial
Conduct, told nenbers he is a private practitioner and has been
practicing in Juneau for 27 years.

SENATOR THERRI AULT asked what type of |aw he practices.

MR. NAVE said his practice has narrowed itself over the years.
He was the deputy director of the public defender’s agency until
1985, at which tine he went into business with the district
attorney; they concentrated on a civil practice - personal
injury for both the defense and plaintiffs. They found
t hensel ves defending attorneys who were sued for nalpractice. He
still does sone crimnal defense work but the lions share of
his work is civil.

SENATOR THERRI AULT noved to advance M. Nave's nanme to the full

body in joint session for consideration of appointnent to the
Al aska Comm ssi on on Judici al Conduct.
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CHAI R SEEKINS announced that wthout objection, the notion
carried. He then announced the commttee would take up HB 15.

HB 15- SOLI Cl TATI ONS/ CONSUVER PROTECTI ON

REPRESENTATI VE HUGH FATE, sponsor of HB 15, told nenbers that he

introduced this bill last year but held it since simlar
| egislation was introduced in the U S. House of Representatives
at the sane tinme. That bill passed Congress but the federal |aw

was challenged in the 10'" Circuit Court; it was determned to be
constitutional. After that, the Al aska Departnent of Law felt it
necessary to flesh out that federal legislation so that it fit
and conformed to Alaska's situation and allowed the Al aska
Departnment of Law to determ ne the penalties. The adm nistration
intended to introduce its own legislation until it becane aware
of HB 15.

CHAIR SEEKINS indicated that SCS CSHB 15(L&C), version W was
before the committee. He asked if any part of that version
devi ates from Representative Fate’'s intent for the bill

REPRESENTATI VE FATE said there was a “pebble in the road” over
changes requested by the Departnent of Law that affect magazi ne
subscriptions but he believes that was taken care of.

MR JIM POUND, staff to Representative Fate, told nenbers one
issue may still be a bit contentious between the Departnent of
Law and the Direct Marketing Association. He told both groups
during discussions that Representative Fate's objective was that
the intent |anguage of the bill remain the sane.

CHAI R SEEKINS asked if this bill passes in its present form an
Al askan would not be able to order a nagazine or a book on the
tel ephone using a credit card, even if the buyer initiated the
call.

MR. POUND said he does not foresee anything in any of the
versions of the legislation that addresses a buyer initiating a
call to a telephone answering business. The intent of the bill
is directly ainmed at the *“annoying dinner hour calls.”
Representative Fate did not intend to affect Al askans generating
a call.

CHAI R SEEKI NS said he and Senator French heard this bill in the

Senate Labor and Commerce Conmittee and he did not think that
was the intent of that commttee.
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SENATOR FRENCH agreed and said he heard testinony that it was
still okay for a custoner to solicit a vendor and purchase by
credit card.

CHAIR SEEKINS said the committee is nore than willing to address
any restrictive language in the bill that m ght bar that.

SENATOR OGAN asked if the anmendnments adopted by the Senate Labor
& Comerce Commttee addressed sone of the concerns about
ordering by credit card and requiring a witten notice.

CHAIR SEEKINS said the intent of the substantive anmendment was
that a person has the opportunity to return a product within 30
days that was ordered via telemarketing activity.

SENATOR FRENCH added:

That sounds famliar to ne. | was still thinking about
the first point, which was whether or not you could
actually call someone and order sonmething and as |

recall - we'll have to hear from the industry
representative — but | recall that being a fairly
strained interpretation of the bill. At least that’s

the way | renenber it.

CHAI R SEEKINS said the |anguage beginning on line 20 of page 8
received the nost substantive discussion. It gives a person the
right to review the magazi ne and cancel the subscription within
7 days of receipt or at the tinme the invoice is received,
whi chever is later. He noted that would prevent a publisher from
sending an invoice on the 31% day, after the 30-day time period
is over. The intent was to give people who felt they'd been
strong-armed the ability to cancel in a tinmely nmanner.

SENATOR OGAN said a buyer who purchases with a credit card could
call his or her credit card conpany and cancel that way.

CHAI R SEEKINS took public testinony and asked Ms. Drinkwater if
Senator French’s description of the intent of the Senate Labor
and Commer ce Comm ttee substitute conplies W th her
recol | ection.

MS. CI NDY DRI NKWATER, Assistant Attorney Ceneral, said it does,
al though she believed he referenced a 30-day cancellation
period, which she thought was 7 days.

CHAI R SEEKI NS agr eed.
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M5. VIRGNIA TORNES, Alaska Public Interest Research G oup
(AkPIRG, asked nmenbers to support HB 15 because it reinforces

existing federal “Do Not Call” legislation. It nore clearly
defines a telemarketer, it gives consuners the ability to
address any conplaints at the local Ilevel and it ensures

Al askans consuner protection in the privacy of their own hones.

M5. MARIE DARLIN, representing the Capitol Cty Task Force of
the AARP-Al aska office, urged nenbers to support this
| egi sl ati on. She has worked with Representative Fate’'s staff on
this bill since the prior year because of its consuner
protection focus. AARP-Al aska has received nmany conplaints from
menbers about the nunber of phone calls they were receiving
during the dinner hour. Mre than half of the people targeted by
telemarketers are over age 50. A considerable amount of
di scussion has taken place on this bill. AARP-Al aska supports
the bill as it has been anended. She noted that thousands of
Al askans have signed up on the federal “Do-Not-Call” list, which
has been incorporated into this current version of the bill. She
again urged nenbers to support the bill

M5. SUSAN BURKE, an attorney representing the Direct Marketing
Associ ation and the WMagazine Publishers of Anerica, inforned
menbers she is substituting today for Bob Flint. She stated that
her clients have absolutely no objection to the no cal
provision in version Wof HB 15. She asked to concentrate on two
sections (on page 8) of version W /(the Senate Labor and Commerce
Committee bill). Those sections anmend AS 45.63, which is
essentially a telephonic anti-fraud statute. It says that unless
a conpany is anong the long list of exenpt types of businesses,
before it can engage in telemarketing, it nust register with the
Department of Law and provide all kinds of disclosures and, nore
inportantly, it is prohibited from offering or making a sale
without a witten contract with the buyer. *“Sale by tel ephonic
means” in AS 43.63.105 includes not only a call initiated by the
seller, but also a letter, postcard, a notice or other witten
comuni cation advising, requesting, notivating or encouraging a
person to contact the seller by telephonic neans. She rem nded
menbers that definition only applies to businesses or people who
are not on the exenpt I|ist.

She pointed out that violating a crimnal fraud statute is a
felony. That statute was designed to deal with fraud and theft,
not the ordinary run-of-the-mll consuner protection problens.
She pointed out that fraud and theft would include people who
sell an item on behalf of a non-existent business and pocket the
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noney, not a situation where a seller msrepresented an item
She said it is probably appropriate that thievery be a felony.

M5. BURKE said nobst other kinds of “unfair trade practices” are
dealt with in an entirely different section of AS 45. The
remedi es under those sections are injunctive relief, damages, or
refunds, which seem nore appropriate for the types of things
dealt with in subsections (10) and (11) - sales of magazines,
periodicals, sound recordings, books, or nenberships in book
clubs. She said subsection (10) of version Wwould renove, from
the list of exenpted businesses, sales of sound recordings and
books. That neans a book distributor who mails a buyer a mail
order catal og would be exenpt. However, a bookseller who nmails a
postcard advertising a single book to a buyer that includes an
800 nunber to call to purchase, cannot purchase that book with a
credit card because, even though the sale is buyer initiated

that would constitute a prohibited telephonic sale unless a
witten contract acconpanied the transaction. Mgazines are a
little different because they have a qualified exenption under
version W The qualified exenption is from the registration and
witten contract requirenent only if the seller gives the buyer
the right to review the nagazine and cancel the subscription and
the buyer is provided a witten notice of that right.

M5. BURKE said in looking at the rest of the bill, that is
already required for all those exenpt under existing |aw, such
as funeral directors, insurance agents, etcetera, not just for
magazine solicitation. She referred to page 7 of version W and
pointed out that although her clients have no problem with this
section, its inmport is that only certain sections of AS 43.63
are entitled to exenption, section .010. Therefore, under this
version, if a seller falls under the listed exenptions, the
sell er does not have to register, pay the registration fee, have
a contract with the buyer, or make certain disclosures in the
witten contract. However, what is now applicable to everyone
are the cancellation and refund rights that are in current |aw
under section .030(a) and (b). The opt-out is only for .030(c)
and (d). Under the cancellation and refund provision of .030(a)
and (b), they are exactly the sane as what is being required
under subsection (11)(A) just for magazi nes. MVs. Bur ke
enphasi zed, “So | don’'t think you need this at all - subsection
A totally unnecessary.”

M5. BURKE then turned attention to subsection (B) and described
why the witten disclosure is problematic. She stated:
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We have no problem with maeking disclosures in any kind

of telephone situation if it’s verbal — no problem at
all. The difficulty is if it’s required to be in
witing, and that’s true of whether it’'s a seller
initiated call or if it’s a buyer initiated call in

response to a nmail out of a postcard, or what have you
and here’ s why.

If it’s a seller initiated call, you can't neke a
witten disclosure and do the <credit card thing
because you're on the telephone so that’'s a problem
with that.

SENATOR FRENCH noted the bill says a witten disclosure notice
must be given to the buyer before or at the tinme the initia
invoice is received. He said an invoice strikes himas being the
receipt one gets in the mail after a purchase or a credit card
statenent .

MS5. BURKE said she does not interpret the word “invoice” to nean
a credit card statenent. She understands it as a request for
paynent .

SENATOR FRENCH asked whether the entire dispute is about when
that invoice is received. He questioned how an invoice could
acconpany a tel ephonic credit card transaction.

M5. BURKE agreed and said that perhaps is the policy debate but
she is suggesting that if the legislature wants to outlaw al
credit card sales for nmgazines, that |anguage will do it. If
the legislature does not want to do that, section (11)(B)
creates serious problens.

TAPE 04-54, SIDE B

CHAI R SEEKINS said an invoice would indicate request for paynent
and usually for goods received before the paynent is due. He
noted that he believes the commttee is trying to say if the
custoner is to receive an invoice for future paynent, that
i nvoi ce should include a witten notification.

SENATOR FRENCH agreed that is the intent the conmttee is trying
to convey.

CHAIR SEEKINS said the customer needs to be nade aware of the

option to cancel two tines: upon receipt of the first issue or
within 7 days after receipt of the invoice, whichever is |ater
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He said he believes that if the practice is that a person
receives unsolicited nagazines and is later sent an invoice, the
i nvoi ce should include witten notification.

M5. BURKE said no one has a problem with that, however the
qualifier is if the transaction is structured so that paynent is
not due until later, requiring a disclosure is fine. However
the problem comes with the buyer who initiated the call and does
not want to receive an invoice and wite a check but would
prefer to pay by credit card on the phone. She repeated that
under the |anguage of this bill, that sale would not be exenpt.

CHAIR SEEKINS said the conmttee would be willing to |ook at

| anguage to acconplish its intent. It wants to make sure the
person receives the notification along with the first issue and
has the right to cancel; it does not want to bar a person’s

ability to purchase with a credit card.

M5. BURKE said there is no question that under this bill as
drafted, the right to cancel exists whether or not that is
di sclosed to the buyer, for magazines and everything else. The
formin which disclosure of that right is required is of issue:
whet her it should be provided by the seller as opposed to an
i nformational or educational canpaign by the consuner protection
di vision, and whether disclosure can be nade in a format other
than in witing.

CHAIR SEEKINS asked Representative Fate if the previous
di scussion aligns with his intent.

REPRESENTATI VE FATE replied that he sees nothing in this
| egi slation that prohibits the use of a credit card by a person
initiating the sale and that was not his intent. He said
regarding the invoice issue, he sees an invoice as nore of a
record because sonetines an invoice arrives before the bill,
sonetimes after. He enphasized that he had no intent to prohibit
the use of a credit card.

M5. BURKE said she is concerned that the l|language in the bill
does not conport with the commttee’s intent. She offered to
work with coommttee staff to find appropriate | anguage.

SENATOR FRENCH suggested changing the word “invoice” to reflect
the intent that when people first receive notice that they
purchased a nmgazi ne, they also receive a disclosure. He thought
the sponsor’s intent was that the buyer who purchases on the
tel ephone is told upfront during the transaction of a right to
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cancel. He said the problem is that people forget that they
ordered sonet hi ng.

M5. BURKE said people who forget that they ve been told of the
7-day cancellation policy will also lose their invoices so she
does not know why a verbal declaration of the cancellation and
refund right is inadequate.

SENATOR FRENCH di sagr eed.

CHAIR SEEKINS said the committee’s intent is to fully protect
the Alaskan citizen who is involved in the transaction wthin
reason. He believes it is reasonable to expect both.

M5. BURKE said in ternms of having the disclosure cone with the
magazi ne that nmay be problematic only because this pertains to
nat i onal magazine distributors. Every state has different
di sclosure requirenments so that would require a publisher to
have an Al aska-specific disclosure requirenent, which would be
burdensonme and costly. The result could be that Al askans m ght
not be able to take advantage of perfectly legitimate offers in
the mail from which a buyer would call and subscribe to a
magazi ne because the buyer could not purchase with a credit
card.

CHAI R SEEKI NS asked Ms. Drinkwater to comment.

M5. DRINKWATER said she agrees from a consunmer protection
standpoint that witten notification is very inportant. She
poi nted out that people often do not receive a nagazine within a
week; often the nmagazine arrives 60 to 90 days later so it is
not realistic to think that consuners wll remenber the
information they were given when they placed the order. She said
that while the industry has suggested that it has wonderful
cancel lation policies, consuners have no way to exercise their
rights without witten notification of those policies.

9:06 a. m

CHAI R SEEKI NS suggested, in the interest of tinme, M. Burke, M.
Drinkwater and the sponsor work to draft adequate |anguage that
will not restrict Alaskans’ ability to exercise their purchasing
prerogative but provide for consuner protection. [No nenber
obj ect ed. ]

M5. DRI NKWATER deferred to M. Marcus.
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MR. DAVE MARCUS, Assistant Attorney Ceneral, Departnent of Law,
clarified that his wunderstanding of the charge is to allow
i nstantaneous credit card purchases that do not involve invoices
and provide subsequent witten notice of cancellation, either
with the first subscription delivery or otherwise so that there
is awitten notice of cancellation.

CHAI R SEEKI NS agreed and said it may not have to be sinultaneous
with the first delivery but could cone at a different point.

SENATOR FRENCH questioned why a consuner couldn’t get a witten
notice of the sale and right to cancel within 14 days of the
t el ephone transacti on.

CHAIR SEEKINS noted that would cone from the solicitor rather
than the publisher.

M5. BURKE interrupted to say she would be happy to explore those

i ssues. She asked for clarification about nmail or telephone
solicitations for books or sound recordings. She said according
to this bill, those conpanies are not exenpt and would be guilty
of fraud.

SENATOR FRENCH admitted that he had difficulty followng M.
Bur ke’ s explanation of that problem and asked her to send him a
witten expl anation.

CHAIR SEEKINS said he does not believe it was the sponsor’s
intent to unduly single out CDs and books.

REPRESENTATI VE FATE affirnmed that.

CHAIR SEEKINS asked that those itenms be considered in the
proposed anendnent. He asked that the group provide such an
amendrment soon otherwise the commttee would have to nove
forward without it. He then announced he would hold the bill in
commttee. The commttee took a 5-m nute recess.

9:15 a.m

SB 246- HATE CRI MES/ DI SCRI M NATI ON TOLERANCE PROG

SENATOR GEORG ANNA LI NCOLN, sponsor of SB 246, inforned nenbers
that she distributed to nenbers the previous evening the answers
to 17 questions posed by the Chair. In addition, she submtted
letters from the Juneau, Anchorage and Fairbanks police
departnments and the Al aska Association of the Chiefs of Police,
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all of which endorse SB 246. She noted that wvarious groups
nati onwi de endorsed the federal legislation, entitled the Loca
Law Enforcenment Enhancenent Act. She noted that M. Carpeneti
from the Departnent of Law was available to answer technical
| egal questi ons.

SENATOR LI NCOLN then asked nenbers to consider an anendnent to
page 3, line 8: after the word “hatred” insert “AS 11.76.200".
She expl ai ned, “The purpose of that is when referring to a new
category of crinme that is notivated by hate that this crine
woul d be charged under that section of our statutes and so it’s
just a clarifying anendnent.”

CHAIR SEEKINS said he asked for an independent sectional
anal ysi s.

SENATOR LI NCOLN repli ed:

M. Chairman - and | didn't msread when you said
i ndependent because when | received that two days ago,
| was trying to get as nuch of that information as |
could. W did call over to — as independent — | did
call over to [Legislative Legal] and [they] said that
they were going to try to get that to us before this
neeting. We have not received that so | apol ogize for
t hat .

CHAI R SEEKI NS suggested “wal king” through the bill wth Senator
Lincoln to understand her intent.

[At that point the commttee realized that, inadvertently,
menbers never received a sectional analysis that Senator
Lincoln's staff thought was distributed. She offered to get
copi es. |

CHAI R SEEKI NS asked Senator Lincoln her intent in Section 1.

SENATOR LI NCOLN explained that Section 1 adds a new section to
AS 09.55 that authorizes a civil lawsuit for conpensatory and
punitive danages against a person who causes physical injury or
property damage with the intent to intimdate or harass and
authorizes a lawsuit against the parent or legal guardian of a
mnor for the sane if the suit is based on reckless conduct by
the parent or legal guardian. It also prohibits |awsuits under
this section against the state or its political subdivisions.
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CHAIR SEEKINS asked if Section 1 will allow a conplainant to
bring a civil lawsuit.

SENATOR LI NCOLN affirmed that is correct.
CHAI R SEEKI NS asked how “harassnent” is defined in that regard.

SENATOR LINCOLN explained the definitions of “prejudice”,
“bias”, and “hatred” are on page 3 and those are FBlI terns from
t he Departnent of Justice.

M5. ANNE CARPENETI, representing the Crimnal Division of the
Department of Law, noted the Admnistration has not taken a
position on SB 246. She noted that she would be surprised if the
word “harassnent” is defined in crimnal law and she is not
aware of such a definition in civil law. She pointed out that
does not nean every termused in civil or crimnal |aw needs to
be defined because often the common understanding of terns is
used.

CHAI R SEEKINS said he was trying to determ ne what harassnent is
if a person could be sued for it.

SENATOR FRENCH pointed out that with any new provision, there
will be sonme “finding out” as people bring lawsuits with good
and bad arguments. He noted that burning a cross in soneone’s
front yard would be a good claimunder the statute but hurling a
racial epithet at another mght not because the defendant nmust
have physically injured the plaintiff or damged property. He
noted the jury woul d nmake that determ nation.

CHAIR SEEKINS argued that he would prefer that the 60
| egi sl ators define that term

M5. CARPENETI said the statute describes the civil action as
di scrimnatory harassnment and then goes on to describe the basis
of that action. It does not necessarily wuse that term in
establ i shing what nmust be proved.

CHAI R SEEKI NS asked Ms. Carpeneti to review AS 11.61.120.

V5. CARPENETI expl ai ned:
It establishes the crinme of harassment to do these
various things I|ike taunt another person or insult

them tel ephone them repeatedly at inconvenient tines,
or nmake an obscene or anonynous tel ephone call.
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CHAI R SEEKI NS asked, “Under this definition, which we have the
crine of harassnent, since this definition exists in another
part of statute, would that be the likely standard that the
court woul d use?”

MS. CARPENETI acknow edged that she is not well versed in civi
| aw, but replied:

They mght |look at that statute and say, well for a
crinme that’s what a person has to prove but | think
this is different and the reason | think that is this
civil action tells you what discrimnatory harassnent
is against another, and then it says what you have to
do — cause physical injury to the individual or damage
the property with the intent to intimdate or harass
the individual and they would probably |ook at that.

...CGenerally, civil lawsuits — judges |l ook to the case
| aw rather than defined terns, like we do in crimna
| aw because in crimnal law it’s nore inportant that
we have a definite term 1In civil cases generally,

judges and juries nmake those decisions and they appeal
them and courts of appeals |look at the basis for the
case and then that case is decided and everybody gets
to learn from that case and we go on and use the
direction from the juries and the judges. So civil
| awsuits generally are nore — ternms tend to be defined
nore by case |aw rather than | egislative deci sion.

CHAI R SEEKINS asked if a person caused physical injury to an
i ndi vidual or damage to the property of an individual, that
woul d constitute crimnal behavior.

M5. CARPENETI said it wuld depend on the circunstances
surroundi ng how that danmage was inflicted. If the person had a
cul pable nental state of intent know ng recklessness or wth
crimnal negligence, there mght be a crine invol ved.

CHAI R SEEKINS asked if a person could be guilty of that crine
W thout culpability under the crine of harassnent.

V5. CARPENETI did not believe so because a person nust intend to
harass or annoy another person so that would be the cul pable
nmental state the state would have to prove beyond a reasonable
doubt .
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CHAI R SEEKINS asked if they would have to have intent for the
civil action.

MS. CARPENETI said yes.

CHAI R SEEKI NS surm sed, “So, we already have in statute crimna
| aw that would also allow themto bring civil actions to recover
for those damages, if not part of the judgnent if they were
convicted for restitution, which is normal, is it not now for
judges and courts to order restitution for soneone who does
property damages or individual damages?”

M5. CARPENETI noted the Constitution requires that a person be
conpensat ed.

CHAIR SEEKINS continued, “And we already have a crime of
harassnment, which would fit into this. If sonmeone did the things
that they could sue for wunder this section, they have, in
effect, conmtted this crinme of harassnment, have they not?”

M5. CARPENETI said she did not know because the crine of
harassment is limted to those various acts. She explained,
“This civil action is a whole lot broader in terns of how a
person coul d recover.”

CHAIR SEEKINS said he is trying to find out what this section
gives to people that they do not already have under the |aw. He
noted under current |law a person could be charged for a crinme of
harassnment and the victim could maintain a civil action against
that person if danage occurred.

SENATOR LI NCOLN repli ed:

| think that M. Carpeneti already stated that, M.
Chairman, that as she read from the laws that are on
the books that it is not specific and that when we
talk about the discrimnatory harassnent that has
caused physical injury to an individual or damged
property because of the intent to intimdate. This
expands what is on the books. It nmakes it very clear.

CHAI R SEEKINS asked how SB 246 will expand that. He then added
the crime of harassnment is an action with the intent to harass
or annoy another person: that person insults, taunts, or
chal l enges another person in a manner likely to provoke an
i mredi ate violent response, etcetera. He questioned whether that
is a |l ow standard.
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M5. CARPENETI said crines nust be proved by proof beyond a
reasonabl e doubt while <civil actions nust be proved by a
preponderance of the evidence, very different standards. She
suggested, “Maybe |I'm just used to what we do for harassnent.
It’s often in a donestic violence context, neking phone calls
and hangi ng up, doing various things. Under these circunstances,
not necessarily racially related, it’s not necessarily related
to a particular person and it’'s a class B m sdeneanor, which is
a lower [indisc.].”

CHAI R SEEKI NS responded, “And | guess — |I'’m saying there on the
crine side it happens to anybody regardl ess of what their status
is. | mean it’s universal, is that not correct?”

SENATOR OGAN said the legislature should probably amend the
harassnment |aws to exclude those of us that sit on this side of
the table fromthe citizens sonetines.

SENATOR FRENCH offered, as an exanple to differentiate between
the bill and crimnal law, the crime of cross burning. If a
black famly was preparing to nove into a predomnantly white
nei ghbor hood and found that sone nei ghbors had burned a cross on
their lawn the night before, that would not fit the crime of
harassment because that action is not likely to provoke an
i mredi ate response. However, the property was damaged with the
intent to harass because of race.

CHAI R SEEKI NS asked what the danages woul d be.

SENATOR FRENCH said that would be for the jury to decide. The
jury would have to take into consideration whether, for exanple,
there was a chanting crowd outside. He suggested it is hard to
anal yze those scenari os outside of the factual context.

CHAI R SEEKI NS questioned why state enployees would be exenpted,
and whether they would be exenpted regardless of whether they
were working at the tine.

SENATOR LI NCOLN said that was question nunber 11 and the drafter
from Legislative Legal and Research Services responded that a
person’s renedy would be limted to actions under AS 09.50 and
.65 and 42 U S.C or normal actions under comon |aw or other
pri nci pl es.

CHAI R SEEKINS asked if a police officer who burned a cross on a
nei ghbor’ s yard could not be sued for discrimnatory harassnent.
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SENATOR LI NCOLN said that was question 15 about the Al aska State

Troopers. She read the response, “Alaska’s law currently has
sever al provisions that serve to protect |aw enforcenent
officers....” She then noted, “And then it talks about which

statutes those are under 12.55 and talks about the parallel
between the statutes, the hate crine, the police officers, wth
the protection that is already on the books for them”

CHAIR SEEKINS asked if a police officer in uniform could be
charged with crimnal harassnent.

V5. CARPENETI believed so. She explained, “Wiat this does is it
says that this new statutory cause of action, if it is adopted
by the legislature, does not create a statutory cause of action
against a law enforcenent officer under these circunstances. To
the extent that there are other renedies on a civil basis that a
person could bring against a person who's a police officer,
t hese provisions would not affect that."

CHAIR SEEKINS said if other renedies exist for a police officer,
ot her renedi es exist for everyone.

SENATOR LI NCOLN repli ed:

M. Chairman, | don’t know how to say this in a
different way for you but when you ask about
harassnment, there is nothing on the books right now
that speaks to harassnent of this category of folks or
damage to property under hate crinmes. There is nothing
on the books for that and what we are attenpting to
do, just as with the paintball incident, is that that
crinme gets elevated to a msdeneanor. You know, the
harassment is a class B msdeneanor and it gets
el evated to a higher offense so that we send a nessage

out. That’s the whole intent of this bill. W send a
nessage out that hate crinmes are not going to be
tolerated in the state. ...If you read the letters

fromthe police departnents who go out and investigate
these types of crimes that are supportive of having
different penalties for people who go out and
knowi ngly, and | have to say knowingly because it’s
not just done very lightly...

CHAIR SEEKINS interjected to say he is not only talking about

hate crinmes but also about the civil action that could be
brought. Nothing in the bill says the person nust have been

SENATE JUD COW TTEE -21- April 28, 2004



convicted of a hate crinme in order for a civil action to be
br ought .

SENATOR LINCOLN replied, “Wll, M. Chairman, it says who has
caused physical injury to the individual or danage with the
intent because of the individual’s actual or perceived race,
sex, color, creed, physical or nental disability, sexua
orientation, ancestry or national origin.”

CHAI R SEEKI NS expressed concern that this would allow soneone
who has gone to court and is found innocent to also have a civil
action brought against him or her, regardl ess of whether or not
t hat person was charged with the crine.

SENATOR FRENCH commrented that happens all of the tine, possibly
because of the difference in the burden of proof. He nentioned
the O J. Sinpson case as an exanpl e.

CHAI R SEEKI NS asked why a person who was not convicted of a hate
crime should be subject to a discrimnatory harassnment action
for recovery under this process.

SENATOR FRENCH expressed confusi on about the question but stated
that strikes him as the difference between the nature of
crimnal and civil | aw.

CHAI R SEEKINS commented that during the last election, people
destroyed his property by tearing down his canpaign signs and
that mght have constituted a hate crine, but not under that
section. He then directed nmenbers to section 2.

SENATOR LINCOLN said that is the provision of the bill that
el evates the crinme to the next level of offense by establishing
the crime as notivated by prejudice, bias or hatred and was
knowi ngly commtted. She pointed out that a class B fel ony, such
as an assault in the second degree, would be a class A felony if
notivated by prejudice, bias, or hatred.

CHAI R SEEKINS asked Senator Lincoln if she did the sectiona
anal ysi s hersel f.

SENATOR LI NCOLN said she did with help from many peopl e.
TAPE 04-55, SIDE A

CHAI R SEEKI NS asked how the crine is elevated to the next |evel.

SENATE JUD COW TTEE -22- April 28, 2004



SENATOR LI NCOLN explained that according to the bill, a crine
t hat is a class A nisdeneanor would become a <class B
m sdenmeanor

CHAI R SEEKI NS expressed confusion and said it appears that there
would be two crinmes because a person convicted of one crine
woul d be guilty of another.

SENATOR FRENCH said there is no way a person would get convicted
of one crime and punished for another. The person would be
charged with a B felony, which mght be a C felony assault
notivated by prejudice, bias or hatred. The grand jury would
have to return a true bill on that indictnent, where the person
woul d be charged with a B fel ony.

CHAI R SEEKINS asked if a person is charged with a B felony and
the prosecution believes there was a notivator involved, the
person would be charged with one crine, that being the crine of
notivation by prejudice.

SENATOR FRENCH t hought that was correct.

M5. CARPENETI explained the difference between the underlying
crime and this crine is that the state would have to prove
bet ween a reasonabl e doubt the notivati on.

CHAI R SEEKINS asked if the person would be considered innocent
of the crime if the state could not prove the notivation beyond
a reasonabl e doubt.

MS5. CARPENETI said that would depend on the circunstances, but
the underlying crinme would be a necessary part of it so if the
jury found that the state did not neet the burden of proof of
beyond a reasonable doubt on the notivation, it could return a
verdi ct on the underlying crinme al one.

SENATOR FRENCH noted, as an exanpl e:

Frequently, one single death, one single nurder death

will result in — you know, you'll offer a jury three
murder theories in a grand jury and a nurder jury and
they’ Il consider all three of those theories and they

may find you guilty of all three of those nurder
theories and then it all collapses into one sentence.
And so in this case, | can see you offering a jury on
a C felony assault — you're going to offer them a B
felony notivated by prejudice and hatred and a C

SENATE JUD COW TTEE -23- April 28, 2004



felony on straight assault and the jury wll decide
whet her you’ ve proved beyond a reasonable doubt that
it was notivated by prejudice, bias or hatred, and if
you didn’t, they Il just say — and then they’ |l decide
whet her you proved beyond a reasonable doubt that you
actually commtted the assault.

CHAI R SEEKI NS asked M. Luckhaupt to address the construction of
the bill regarding getting to a crine of notivation by
prejudi ce, bias or hatred.

MR. JERRY LUCKHAUPT, |egislative counsel, Legislative Legal and
Research Services, told nenbers as Senator French stated, the
person woul d be charged with the underlying crine but basically,
both offenses would have to be charged and nerged into one
offense, simlar to the procedure for crinmes |ike conspiracy or
solicitation. The grand jury would also return an indictnent for
the underlying crime with that specific notivation. The jury
would have to find the person guilty of both the underlying
crime and of doing it in a particular manner.

CHAI R SEEKI NS asked about the standard.

MR. LUCKHAUPT said the standard of proof would be beyond a
reasonabl e doubt on each and every elenent. He thought that the
mental state is knowingly, rather than intentional. He pointed
out that the wuse of knowingly, which is one step below
intentionally, wll be fairly problematic because the courts
will consider it as an intentional nmental state because of the
recognition of notivation.

M5. CARPENETI said in this context, a culpable nental state of
knowi ngly neans the offender knew the person he or she was
harm ng was in one of the protected categories and commtted the
offense for that reason. She, too, agreed it is very simlar to
i ntentional under these circunstances. She assuned the drafters
used the word “know ngly” because sonetines “intentionally”
applies to the result.

MR, LUCKHAUPT said SB 246 was part of a governor’s bill two
years ago so it was originally drafted by the Departnment of Law.
He was not sure why “knowi ngly” was chosen but conbined with the
notivation aspect in the bill, he did not know how the court
could apply it other than as an intentional nental state.

SENATOR LI NCOLN confirnmed that SB 246 is the result of a bill
that was not enacted by a previous |legislature. She noted that
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she submtted that bill but the Governor and the Departnent of
Law worked on it.

CHAIR SEEKINS asked if other nmethods in existing statute could
address Senator Lincoln’s intent to elevate the penalty for
t hese cri nes.

MR. LUCKHAUPT repli ed:

Wll, there are. States, as they ve gone through
dealing with bias crime legislation and they've had to
take this approach of either trying to create a new
crime or trying to deal with it as a sentencing aspect
and so you've had different approaches used...M
personal feeling as a drafter is that under the node

penal code, our cul pable nmental states are all things
that don’'t inply values in and of thenselves, or they
are not — intentional conduct, knowi ng conduct,
reckl ess conduct or crimnally negligent conduct in
and of itself isn't norally reprehensible. W don't
think that people that act with a particular intention
are just bad people. W |look to the other elenents of

t hat crime to decide whether or not that IS
reprehensible or not or whether that’s accountable or
not .

Under the nodel penal code, which Al aska adopted when
we redid our penal code back in 1979, it follows that
approach that the culpability of sonmeone, their
accountability, is determined by their particular
mental state when they are commtting the crinme in
terms of were they acting intentionally or were they
acting knowing this result could occur or were they
disregarding a particular likelihood that sone result
woul d occur, even if they hoped that it wouldn’t
occur. And, equating those to intentional, know ng or
reckless, we then provide gradations of penalties
based upon t hat person’ s cul pability, they' re
accountability for the offense. So soneone that
intentionally wants to make sure sonmeone ends up dead
and they then shoot that person, that person is nore
cul pable, nore accountable for the conduct than
soneone who is shooting over towards that house and
knows that someone could get hit by this or | could
kill somebody but they aren’t really intending to kill
soneone and so, you know, those are the ways we have
traditionally dealt with people s notivation, people’ s
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conduct and we haven't brought the value aspect into
it.

|’m just discussing that to bring up the idea of how
our penal code is designed and when we do |ook at
people’s particular notivations or things that m ght
be - where we inpose our values then wupon issues,
we’ve wusually done those in the sentencing aspect
wher e we’ ve di sti ngui shed bet ween Vi ctins or
di stingui shed between certain conduct and we then
i npose a greater punishnment based upon that.

For exanple, if | select a victim because they have
certain characteristics and sonmeone else selects a
victim because they were paid to hurt this person,
both of us that were acting intentionally in regards
to that victimor at least knowingly in regards to our
conduct and respect to that victim the crinme is the
sanme. There’'s nothing to distinguish one victim from
anot her except sonme value specific thing that we put
on. There’s nothing that nakes that victim nore
norally subject to protection than another victim
usual ly. Now, saying that, we can then distinguish
down the road after we’ve decided this is a particular
crinme, that this person has a particular nental state.
You then decide well, if soneone acted wth this
particular notivation, for exanple if there’'s a nurder
for hire or sonmething like that, a lot of states wll
penalize nurders for hire at a higher |evel than other
murders. W wll penalize hate crimes as we do in
Alaska law as we do wth our aggravating factor for
felonies. W allow for increases in punishnent based
upon t hat.

That doesn’t deal wth the specific issue Senator
Lincoln has in regards to the m sdenmeanor offenses
because we don’'t have aggravating factors for
m sdenmeanor offenses and that has been a problem with
the two instances up in Anchorage in the last three
years or four years where the offenses were classified
as m sdeneanors and, in sone cases, the juveniles were
dealt with in the juvenile system in a way that npst
fol ks found unaccept abl e.

But there are other ways to deal with that. Sone of

those issues involve things like requiring, if certain
aggravating factors are found, you can require a
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certain increase in sentence. You can require what

we’ ve done in the m sdeneanor context — we’'ve required
mnimum jail terms. And also, to deal wth the
juvenile situation, 1is you can require that that

juvenile not be dealt with in a juvenile system The
| egi sl ature has done that in a nunber of cases where
the legislature has found the response of the juvenile
to different crimes as unaccept abl e.

SENATOR FRENCH said SB 246 has had two hearings in the Senate
Judiciary Commttee and the police chiefs of Anchorage,
Fai rbanks and Juneau are in favor of it so it strikes him that
the bill is ready to nove on.

CHAI R SEEKI NS said he has not conme to the sanme concl usion yet.

SENATOR FRENCH noved SB 246 to the next conmittee of referral to
allow the next conmttee to deal with it. He stated that SB 246

has been well presented, docunented and backed up by Senator
Li ncol n.

CHAIR SEEKINS said, “I will tell you that the notion isn't ready
but I'll et you make the notion because | don't believe so.” He

asked for a roll call vote.

SENATORS FRENCH and ELLIS voted in favor of the notion; CHAIR
SEEKI NS was opposed.

CHAI R SEEKI NS announced that the notion failed and that he would
carry the bill over to another hearing. He explained that the
bill needed three votes in favor to pass out of committee.
SENATOR ELLI S di sagr eed.

CHAIR SEEKINS wupheld his decision. There being no further
di scussion, the neeting ended at 10:11 a.m
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