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W TNESS REG STER

Ms. Vanessa Tondi ni

Staff to Representative McQ@iire

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Presented HB 227 for the sponsor

M . Doug Wboliver

Al aska Court System

303 K St.

Anchorage, AK 99501-2084

POSI TI ON STATEMENT: Di scussed the pros and cons of HB 227

Representati ve Kevin Meyer

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 428

Ms. Cindy Cashen

Mot hers Agai nst Drunk Drivers (MADD)

Juneau, Anchorage, Fairbanks and Mat-Su Chapters
POSI TI ON STATEMENT:  Supports HB 428

M. O C. WMdden

Brown Jug

Anchor age, AK

POSI TI ON STATEMENT:  Supports HB 428

M. David Lanbert
Fai r banks, AK
POSI TI ON STATEMENT:  Supports HB 428

Representative Lesil MCQiire

Al aska State Capitol

Juneau, AK 99801-1182
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Ms. Pai ge Hodsin
No address provided
POSI TI ON STATEMENT:  Supports HB 385

Ms. Christine Pate

Net wor k on Donestic Violence & Sexual Assault

PCSI TI ON STATEMENT:  Supports HB 385

ACTI ON NARRATI VE

TAPE 04-53, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:15 a.m Senat ors QOgan, French

and Chair Seekins were present. The commttee took up HB 227.

CSHB 227(JUD) - DI STRI CT COURTS & SMALL CLAI M5

M5. VANESSA TONDINI, staff to the House Judiciary Conmttee,
explained that CSHB 227(JUD) nmakes necessary changes to the
current jurisdiction of both small clains and district courts.

The jurisdictional limt for district courts was last raised in
1990 from $35,000 to $50,000. CSHB 227(JUD) will raise that
limt to $100, 000, allowwng for inflation and increased
flexibility for litigants. The jurisdictional limt on small

claims court and magistrate court was last raised in 1997 from
$5,000 to $7,500. Small clains court offers many advantages over

district court to litigants, including less formal discovery
requirenents, lower filing fees and relaxed evidentiary rules.
CSHB 227(JUD) raises that limt to $10,000 and renoves
prohi bitions against district court hearing clains for false
i mprisonnment, |ibel, slander and malicious prosecution because
district court judges are well qualified to hear those kinds of
cases. Last, CSHB 227(JUD) will expand small clains jurisdiction

over out-of-state defendants. Current law only allows smal
clains actions against out-of-state defendants under the
| andl ord/tenant act and certain other statutes that authorize
service of process against owners or operators of notor vehicles
involved in accidents in Alaska. CSHB 227(JUD) will allow snal
cl ai s jurisdiction over out-of -state def endant s under
traditional |ong-arm principles.

CHAI R SEEKI NS wel conmed Representative MGCuire.

REPRESENTATI VE LESIL McGUJ RE, sponsor of HB 227, added that this
| egislation is strongly supported by the business conmunity. The
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Al aska State Chanber of Comrerce has formally backed this bill
as this wll allow businesses to go pro se and avoid high
litigation costs for small cases.

CHAIR SEEKINS stated that he would prefer to increase the
jurisdiction of the small clains courts to $20, 000.

MR, DOUG WOOLI VER, Admi nistrative Attorney, Al aska Court System
stated a neutral position on the bill and noted pros and cons to
raising the jurisdictional imt of the small clainms courts. One
concern of judges is that the informality that allows pro se
litigants to better access the courts can lead to unjust results
because of the trade-off between speed, efficiency and | ower
costs, and thoroughness and due process. The higher the
jurisdictional limt gets, the less faith judges have that the
process leads to just results, especially when an experienced
litigant faces an inexperienced litigant.

MR WOOLI VER noted on the other hand, small clains courts are

known as the “people’s court” Dbecause small clains can be
di sputed quickly and with |ess expense. The Al aska Court System
(ACS), like court systens nationwi de, has seen an increase in
pro se litigants. The ACS has nmade a |ot of changes to better
accomodate pro se litigants; CSHB 227(JUD) wll be another.
Raising the jurisdictional |imt of small clains courts wll

make those courts nore accessible to people who choose to
represent thenselves. He repeated that although there is a
trade-off, the ACS is confortable with that trade-off with the
limts provided in CSHB 227(JUD).

SENATOR HOLLIS FRENCH asked for an estimate of the nunber of
cases that could fall in the upper jurisdictional limt.

MR. WOCLI VER said the ACS hears about 10,000 to 12,000 snall
clains cases per year statewide, but it does not have a breakout
of the clains by dollar anpbunt. He noted that last two tinmes the
jurisdictional limt was raised, the ACS did not see the nunber
of filings increase, which suggests that the bulk of the cases
are not at the upper limt.

SENATOR FRENCH asked if CSHB 227(JUD) will change the
jurisdictional Iimt of the superior court.

MR  WOOLIVER said it wll in the sense that right now the
jurisdictional limt of the superior court begins at $50,000;
that nunber would begin at $100,000. He explained that a person
who wants to take a case to superior court will have to plead
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damages in excess of $100,000. Currently, nobst superior court

danmage awards are less than  $50, 000, so those cases
theoretically could have been brought in district court. This
bill is unlikely to affect pleading decisions but it will allow

peopl e to choose district court, which has |less formal discovery
requi renents.

CHAI R SEEKINS asked if the judge in a small clains action often
asks questions to get the facts.

MR WOOLIVER affirnmed that is the case.

CHAI R SEEKINS then asked if that is not necessarily the case in
a district court formal action.

MR WOOLIVER said that is true and that district court cases use
nore formal discovery.

CHAI R SEEKINS asked about the attitude of judges across the
state toward having nore informal hearings during which they can
ask questions.

MR. WOCLI VER said he has not discussed that specific issue with
them but when the idea of raising the jurisdictional limt to
$10, 000 was discussed, judges were split close to 50/50 about
whet her that anount was too high and whether the process and
their role in it was adequate for that anount.

CHAIR SEEKINS said from personal experience, he |earned that
sonme judges really like it because they feel they can ask the
guestions they want to ask that they are restrained from asking
during a nore formal hearing.

There being no further questions or participants, CHAIR SEEKI NS
cl osed public testinony.

SENATOR OGAN noved CSHB 227(JUD) from conmttee w th individua
recommendations and its attached fiscal note.

CHAI R SEEKI NS announced that w thout objection, CSHB 227(JUD)
noved fromcomrttee.

CSHB 428(JUD)am Cl VIL PENALTY: M NORS & ALCCHOL

REPRESENTATI VE KEVI N MEYER, sponsor of HB 428, told nenbers the
intention of this bill is sinply to prohibit adults from buying
al cohol for mnors. This bill wll allow businesses to take
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civil action against mnors who buy alcohol or against adults
who buy alcohol for mnors. He noted that under an Anchorage
ordi nance, the Brown Jug Liquor Store in Anchorage is currently
using the nmethod in HB 428. The Brown Jug waives $700 of the
$1,000 fine if the offender conpletes an al cohol education class
of fered by MADD, STAR and the Keala (ph) House. STAR is invol ved
because it has found that adults who purchase al cohol for mnors
are sonetinmes sex offenders. He noted this bill makes
participation in the program entirely optional. Sonme businesses
have offered to help enforce state laws but the state cannot
afford to have police officers at every liquor store, so it
needs nore volunteer help to ensure that alcohol does not get
into the hands of mnors. The Brown Jug Liquor Store in
Anchorage is the only business participating in this program but
it would like to see the program offered statewi de. He pointed

out the bill has a zero fiscal note.
8:34 a. m
SENATOR SCOIT OGAN asked if this bill could have a reverse

ef fect because a store could collect a $1,000 fine every time it
sells alcohol to a mnor and then turn that person in.

REPRESENTATI VE MEYER did not believe so because of the hassle of
going through the civil process for a $1,000 fine. He pointed
out that the Brown Jug Liquor programis participating to cover
its own costs, which it estimates to be $300. He added if a
busi ness purposely sold to a mnor, the business could lose its
| i cense.

CHAIR SEEKINS referred to the |anguage on page 1, line 12, and
asked what constitutes an order.

REPRESENTATI VE MEYER deferred to the owner of the Brown Jug
Li quor Store for an answer.

CHAI R SEEKI NS expressed concern that a mnor could be lured into
a bar to order a drink and then turned in for a reward.

REPRESENTATI VE MEYER was skeptical that woul d happen because bar
owners would be subject to serious penalties. He said another
state law allows businesses to take action against mnors who
try to enter an establishment with a fake |.D.

CHAI R SEEKI NS t ook public testinony.
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M5. CI NDY CASHEN, representing the Juneau, Anchorage, Fairbanks,
and Mat-Su MADD Chapters, stated strong support for CSHB

428(JUD) am because it will be an effective way to enforce the
mnimum drinking age law. It is a civil neasure that wll
further limt illegal wunderage drinking access to alcohol,
thereby reducing youth involvenent in alcohol-related traffic
accidents. In addition, MADD supports community policing and
brings liquor Ilicensees into the fight to prevent underage

drinking. She noted she has heard from many |iquor store clerks
who are frustrated that they can do nothing to prevent adult
mal es from purchasing alcohol for wunderage teen girls. This
| egislation provides the sane notivational tool as a bil
introduced by Representative Meyer that passed the |egislature
two years ago. It will provide an incentive to store clerks or
bar bouncers by offering a financial reward and satisfaction
from knowing they are being responsible citizens. Their jobs
will becone nore of a career and those enpl oyees often get nore
training. MADD believes this bill wll deter adults from
pur chasi ng al cohol for mnors, particularly sexual predators and
friends and famly nenbers of underage drinkers who think they
are doing a favor for a mnor.

MR O C MADDEN, owner of Brown Jug Liquors in Anchorage,
i nformed nenbers that an Anchorage ordi nance allows businesses
to take a $1,000 civil penalty against those who order and
receive beverages from a licensee for the purpose of giving
those beverages to a mnor and against mnors who solicit
adults. He provides rewards to enpl oyees who intervene in those
cases and wai ves $700 of the fine if the offender agrees to take
an al cohol awareness class. He pointed out that virtually 100
percent of the mnor offenders take the class, which has been a
very effective tool

To address concerns raised by nenbers, MR MADDEN said a sale
does not have to occur for an arrest or stop to be nmade. Al aska
law currently prohibits an adult from ordering or receiving a
beverage from a licensee for distribution to a mnor. Brown Jug
Liquors has made about 120 arrests or stops so far, and has
found that what the court has accepted to be an order is when an
adult takes a product at the request of a mnor and places in a
cart for the purpose of giving that product to the mnor. The
adult does not actually have to nake the purchase.

Regarding luring a minor in to make a purchase, it is a crimnal
offense for a licensee to knowngly allow mnors into the
prem se. Under AS 04.16.049, the licensee can stop the mnor at
the door and the minor, at that point in tine, is liable for the
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$1,000 civil penalty so it is not beneficial for the licensee to
allow a mnor to enter. He feels that |aw has been a very good
tool. After the Anchorage Daily News did an article on the
program he received calls fromother |icensees around the state
guestioning how they could replicate that program

SENATOR OGAN commented that he Dbelieves one of the nost
preval ent problens in the state is underage dri nking.

SENATOR FRENCH thanked M. Madden for showing comunity
| eadership in its role in this program particularly in his
efforts to waive part of the fine in lieu of treatnent. He asked
whether this bill should provide nore stimuli for treatnent,
rat her than leaving that up to the |icensee.

MR. MADDEN said that basically the way it works right now, when
a Brown Jug Liquor enployee catches a person under the Anchorage
ordinance, it sends the offender a demand letter. He |ikes the
$1,000 penalty and the fact that treatnment is not nmandatory
because that provides a substantial hamer to encourage that
mnor to get on board with the treatnment program |f the m nor

knows the outconme will be the sanme, whether he accepts the deal
or fights it in court, he will choose to fight it in court. If
that were the case, the licensee would not have the tine to

invest in pursuing these cases. He has found that requiring the
educati onal conponent is not necessary because the mnors sign
up for it right away to lower the fine. He noted that offenders
learn quickly that it will cost them nore than $300 to get an
attorney to fight the case.

SENATOR FRENCH said his perspective is that not all |icensees
will be as enlightened as Brown Jug Liquors and many may see
this as an opportunity to put cash in their enployees’ pockets.
He agrees that may have a positive effect in that enployees wll
be nore alert to these kinds of sales. He said he would like to
see that the mnors who get caught |earn sonething other than
that it was an expensive m st ake.

MR. MADDEN responded that right now there is no incentive in
current state law providing for a licensee to not sell to an
adult who is purchasing for a mnor. The |icensee is not
obligated to nonitor areas outside the prem se. At the present
time, a licensee can actually profit fromwearing blinders. This

bill will encourage |icensees to be nore vigilant about what is
going on outside of their establishments and wll address a
very, very serious problem This bill has no enforcenment costs

so the only costs involved are paid conpletely by the offender.
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MR. DAVID LAMBERT, the owner of two dispensary licenses in
Fai r banks, stated strong support for CSHB 428(JUD)am He said
currently, licensees can go after mnors who attenpt to buy
liquor for a $1,000 fine. That has been a great tool and
al t hough his establishnments have nade no noney at it so far, the
word is out that mnors will get stopped if they attenpt to
purchase liquor at one of his establishnments. A $1,000 fine is a
hi gh enough deterrent, and he would hate to see any changes to
t hat penal ty. He believes that in Fairbanks, his two
establishments are the only two that are going after mnors. He
said he does give incentives to his clerks. He opposes a
mandat ory educati onal conmponent because nost establishnments are
doing nothing now, reducing the fine will not nake it worth
their while to do anyt hing.

CHAI R SEEKINS asked M. Lanbert what incentive he provides to
hi s enpl oyees.

MR. LAMBERT said the first time an enployee arrests a mnor, he
gives the enpl oyee $100. After the first time, the enpl oyee gets
$250. He noted that nost enployees do not want to make trouble
for the mnor but he has told his enployees that they are out of
jobs if they knowingly serve a mnor. He said he has |ost
busi ness because the mnors go elsewhere. He noted the biggest
probl em he has seen is when a group of people conme to his bar
and the mnor uses the ID of another group nenber. He said going
after mnors entering a tavern is a low priority for police.

CHAI R SEEKINS asked if he uses a programsimlar to M. Mdden' s
that includes the educational conponent.

MR. LAMBERT said he does not at this point but that is a
possibility in the future. He agreed with M. Mudden that if the
| egi slature requires the education conponent and reduces the
fine, the licensees will not bother to participate.

MS. CASHEN told nenbers that MADD advocates for treatnment but

CSHB 428(JUD)am is not a treatnment bill. This bill deals wth
deterrents and intervention. MADD believes if it saves one life,
it is worthwhile. She said if this bill becones law, it wll

help to set in place progranms simlar to the one in Anchorage in
other communities, and eventually provide for an educationa
conponent .

Wth no further participants, CHAIR SEEKINS closed public
t esti nony.
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SENATOR FRENCH said he can see how this program is a win-win
situation in Anchorage with Brown Jug Liquors, but he is not
sure it wll have the sanme benefit if no educational conponent
is required. He said that a $1,000 fine will be a big deterrent
for a mnor but he would prefer to have sone of that noney
turned into an educational program that would make for a better
| earni ng experience.

CHAIR SEEKINS felt sonme teenagers will learn from an education
class, others won't, and sone wll endure the class for the
benefit of a lower fine. He noted that the mlitary prefers to
have 18 and 19-year-old foot soldiers because those soldiers
believe that consequences belong to someone other than them
That sanme attitude sonetinmes prevails in the use of dangerous
substances with young people, due to the physiology of their
devel opnment, particularly nmales. He would prefer to require a
$1,000 fine and an education class. He said the conmmittee has
heard tine and again that 90 percent of the cases heard in the
court system have a drug and al cohol aspect to them

TAPE 04-53, SIDE B

REPRESENTATI VE MEYER said he appreciates Senator French and
Chair Seekins’ concern and that the same concerns were expressed
on the House side. He pointed out that because the programis
just getting started, he wants the bill to have enough
flexibility for licensees to work with their situations to get a
program going. |If |icensees abuse the program the statute can
be tightened. He noted it is so hard to get |icensees to pursue
action against mnors because it is easier to make the sale. He
said the House decided to provide the program wth enough
flexibility so that it can grow and cone back to make changes if
need be later.

SENATOR OGAN said he believes sone abuse wll occur, but he
would like to get data on the anmount of liquor that is sold to
m nors on weekends. He bets that is a significant anount. He
suggested putting sone coercion |language in the bill or stating
on the record that the intent of this legislation is not to
allow liquor salespeople to coerce mnors to buy liquor to be
able to fine them

CHAI R SEEKINS agreed that is not the intent.

REPRESENTATI VE MEYER noted that MADD wll be watching this
program cl osely and that MADD wants the education conponent very
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much. However, MADD is wlling to forego requiring the education
conponent just to get the program started. He said he would
prefer to leave the bill as is and have MADD nonitor how it
wor ks.

CHAI R SEEKI NS agreed with that approach.

SENATOR OGAN repeated that he would prefer that the conmttee
stated that its intent is not to entrap people.

CHAI R SEEKINS noted that all agree that is not the intent of the
sponsor or anyone who has taken action on this bill to this
point, as well as all commttee nenbers present.

SENATOR OGAN noved CSHB 428(JUD)am from commttee wth
i ndi vi dual recomrendati ons and attached zero fiscal notes.

CHAIR SEEKINS announced that wthout objection, the notion
carried. He then called a five-m nute recess.

CSHB 385(.JUD) - AWARDI NG CHI LD CUSTCDY

REPRESENTATIVE LESIL MGUJURE, sponsor of HB 385, gave the
foll ow ng expl anati on of the measure.

Just to let you know that whenever the words ‘donestic

vi ol ence’ come into play, I think it rai ses
everybody’ s awareness and we get on notice and we want
to figure out what the bill says. In the House, it

passed out just fine through all of the commttees and
through the floor but leading into the floor vote
itself, there were a couple of nenbers that cane to
me, simlar to it sounds like what is going on here
where they read the title, looked at it, had an
understanding of it that was inaccurate, and once |
was able to explain what the bill did, it passed with
flying colors. So, let nme try to walk you through how
this plays out.

Qobviously, the issue of awarding child custody is a
very sensitive issue and it’s something that nost of
us have had a friend or a relative or a constituent
that has dealt with a child custody situation that
hasn’t gone well or we’'ve at |east heard about one
where the perception has been that a judge unfairly
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gave sole custody to one or split joint custody when
t hey shoul dn’t have.

M. Chairman, as you well know, simlar to a divorce,
a child custody situation, when parties cone away, |

think, everybody feels |like they lost nobst of the
time. So the judge is in an interesting position in
awarding joint custody. This bill deals wth the
factors that should be considered when awarding joint
custody. Qbviously, M. Chairman, | support and I

t hi nk nost people do support the notion that when the
unfortunate situation occurs where a famly can't stay
united, that to the very best of everybody' s ability,
the nother and the father ought to split the custody
of that child and have the opportunity for the child,
despite the fact that they don’'t have their nuclear
famly together, to have an opportunity to have a
father and a nother growing up. So that is at the
heart of and the root of ny philosophy and what |
believe in and so this bill is not any attenpt to go
agai nst that phil osophy.

VWhat this bill does is, M. Chairman, there are 23
other states that have adopted friendly parent
| egislation. This was brought to me by a constituent.
She’s the president of the PTA in ny district, Paige
Hopson, and she should be on the line, and her
attorney Alan Bailey, who is a famly law attorney. |
think he’s traveling today and can’'t be on the line
but has testified in the past and | can sunmarize his
interest. He's a famly law practitioner who works in
this area and worked with Paige on this bill. Wat’s
been happening in cases where there is donestic
vi ol ence, and when |’ m tal king about donestic viol ence
| want to nake sure that the nenbers understand - and
we have one anendnent today that should be before you
that even clarifies this nore severely, is that we're
tal king about a case where they have caused serious
bodily injury — this is not an allegation, this is not
a pushing or shoving, this is not a you yelled at ne
and that made ne feel bad. This is a serious bodily
injury and it is a history. You have to have a history
of perpetuating it and once you see the anendnent
today it wll nake it clear once again that in a
second part of the bill, page 3, line 31, we want to
repeat the words ‘a history of perpetuating’ so that
t hroughout, what a judge is |looking for, M. Chairmn
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is serious bodily injury, a history of perpetuating
donestic violence. And in those cases, prior to
friendly parent |egislation throughout the nation, and
this is an wunbelievable thing but stay wth ne,
sonetimes the person who has been a victim of donestic
vi ol ence i s not awarded partial custody.

How this happens is that under the existing statutes

in our state and in others, if the nenbers wll | ook
to ... page 2, line 22, everything in all caps and
parent heses will show you the way the statute used to
read. It wused to say as one of the factors for

consideration about shared custody, we want to know
which parent is nore likely to encourage frequent and
continuing contact wth the other parent. That’'s one
thing. Then if nmenbers would |ook to page 3, lines 17
through 20, the law used to say ‘the desire and
ability of each parent to allow an open and |oving and
frequent relationship between the child and the other
parent.” M. Chairman, if you have been the victim of
donestic violence, if you have been the recipient of
serious bodily injury on a repetitive, perpetual
basis, it is unlikely that you would want to have a
close and loving contact with that person that has
been your batterer. That is the way that it plays out,
and so the child ends up sort of in between the two
and we don’'t want that to happen. But in awarding
cust ody, what has happened, and there are statistics
nationwi de that in roughly 70 percent of those cases,
it is the batterer that gets the custody of the child
because they’'re the ones that say hey, | wll
encourage this close and loving contact, | don’t have
any problem having frequent contact with the other
parent — no big deal to ne, everything's fine. The
person who has been Dbattered 1is saying | am
unconfortable meking that conmtnent to have close
| oving contact with the other parent and they end up
|l osing the ability to have cust ody.

So what we’'re trying to do in this bill is to |evel
the playing field and to sinply say that, first of
all, that will be one factor that the judge is still
considering so it is still inmportant — if you | ook on
page 2 — that you're looking at the needs of the

child, the stability of the hone environnent, the
education, the advantage of keeping the child in the
community and all these other things, but we're also
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saying that if there has been this serious bodily
infjury and this history of perpetuating donestic
violence, that there will be a presunption that goes
in favor of the person that has been abused.

Now | mght add, M. Chairman, | worked very closely
with Max Gruenberg on this, and Les Gara, who are the
mnority menbers in ny conmttee and Max practices in
this area. The only reason | bring it up is that there
are always places where you can nmake a bill stronger
and sort of weaker. | want to call nenbers’ attention
to the presunption itself on page 4 — we say that the
presunption itself can be overcone by a preponderance
of the evidence. A preponderance of the evidence is
the Ilowest possible standard.... There are other
states that have clear and convincing evidence, which
is the higher standard. W have the preponderance of
the evidence standard, which is 51 percent. And what
we’'re saying is hey, if there' s evidence of serious
bodily injury and a history of perpetuating it, we're
not going to let this be used against the person who
was battered and the presunption can be overcone,
t hough, again by a preponderance of the evidence and

all you have to do is successfully conplete an
intervention program for batterers. That’s all you
have to do. W’'re not saying that you wll not get
custody  of your child, as sonme people have
m sunderstood this bill. W are not saying that
because you have been involved in donestic violence
you' |l never be a father or a nother and never have

the right to see your child. So | just want to point
t hose things out.

Once the bill was explained to people on the floor, it
had w de bipartisan support on the floor and passed
the House anended. 1'd be happy to answer any

questions that people have and sorry if | nade it even
nor e confusi ng.

SENATOR OGAN said he likes the fact that the bill allows for an
intervention program for batterers because they are generally
|l eft untreated. He noted that the |anguage on page 4, lines 9-10
says the parent does not engage in substance abuse but often
“birds of a feather flock together” and questioned what the
court would do if both parents engage in substance abuse.
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REPRESENTATI VE McGUI RE remarked that not all 23 states’ |aws
have that intervention |anguage and she believes that is very
important. She said she does not want this bill to be used to
permanently prevent a parent from having a relationship wth
hi s/ her child. Second, she pointed out that a provision on page
4, line 15, addresses the sad situation where both parents have
a history of perpetuating donestic violence. The first option

in that case, is to award sole |egal and physical custody to the
parent who is less likely to continue to perpetrate donestic
violence and require that parent to conplete a treatnent
program The second option is to award sole |egal or physical
custody, or both, to a third person. She said what is npst
i nportant about this bill is that it gives the court many tools
and discretion. She added that the first option mght not be
pal atable to sone people, but that is for judicial discretion
and there nust be a nod toward keeping a child with his or her
natural famly, when safe.

SENATOR OGAN nmi ntained that a parent with a nental illness can
be a good parent.

REPRESENTATI VE McGUI RE explained that to get to the section
Senator Ogan is referring to, the court nust determ ne serious
bodily injury and a history of perpetrating viol ence.

CHAI R SEEKI NS added that is assumng that a person is still in a
custody battle and the court nust nake the decision.

REPRESENTATI VE McGUI RE agreed and said the nental illness would
only cone into play if it affects that person’s parenting
ability.

CHAIR SEEKINS noved to adopt Amendnent 1, which reads as
fol |l ows:

AMENDMENT 1

(Page 3, Line 31 — Page 4, Line 1)

DELETE “committed an act of”
| NSERT “a history of perpetrating”

Rationale: In (h) below (Page 4, lines 4-7) “A history
of perpetrating donestic violence” is given specific
nmeaning. This anendnent would nmake the |anguage
consistent in the two sections.
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SENATOR FRENCH obj ected for the purpose of discussion.

CHAIR SEEKINS felt that Anmendnent 1 mekes subsection (g) conform
wi th the remai nder of the section.

REPRESENTATIVE McGQUIRE said that is exactly correct. She said
the intent is to make sure that when this process is being
abused, there is a documented history of it. It is not to apply
to a single allegation.

CHAIR SEEKINS said it alnost seens predictable in certain
contested divorce cases that both parties rush to file a
[donmestic violence and/or sexual abuse of a mnor] conplaint
when there is no basis in fact for the allegation. However, one
conplaint based on a docunented history of donestic violence
could lead to this conclusion.

REPRESENTATI VE McGUI RE agreed and clarified that she nmeant that
the two be read together. She expl ai ned:

So, we’ve always neant for it to be nore than an act
but when we |ooked back at it we realized it wasn't
consistent in both parts so it’'s just to reaffirmthat
basic public policy that we had before and it’s just
what you sai d.

CHAIR SEEKINS said the conmittee has heard testinony that
conplaints of donestic violence can be used as a weapon and not
for the best interests of the child.

REPRESENTATI VE McGUI RE cl arifi ed:

So M. Chairman, what we’'re doing now is we’'re saying
that — and these are difficult subjects to talk about
because there will be sone people that would say to
you yea, the incidents of false conplaints of donestic
violence are rare and so on, but | think we all
understand what we’'re talking about, which is that it
can be used that way. Wat this bill is doing now is
it is still asking that the best interest of the child
be considered. It'’s also asking that the court
consider a variety of other factors but it’'s sinply
saying now that the fact that soneone has been a
recipient of serious bodily injury, that there’'s a
hi story of donestic violence, it is a thing that we
want the courts to consider and....
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CHAIR SEEKINS interjected, “All of which is neant to try to
serve the best interests of the child.”

REPRESENTATIVE McGQU RE said that is the point. She noted the
victim of serious bodily injury would not want that abuse to be
used against himor her in a custody battle but the root of the
issue is what is best for the child. She pointed out the
evidence is overwhelmng that in a household where donestic
vi ol ence occurred, the child is likely to have been abused as
wel | . About 10 years ago, the |egislature acknow edged the fact
that w tnessing donestic violence has psychol ogical inplications
for children. She noted the judge would have to consider a list
of factors and if there is a history of donestic violence and
serious bodily injury, there is the presunption that can be
overcone by a preponderance of the evidence.

CHAI R SEEKINS noted that a loving parent may not necessarily be
a good parent and asked how to bal ance ot her negative habits or
conditions that may be present.

REPRESENTATI VE McGQUI RE said the original |anguage - the desire
of each parent to provide a “loving, frequent relationship
between the child” was an odd standard. She tried to put a nore
l egally defensible and neutral standard into the standard so
used “the willingness and ability of each parent to facilitate
and encourage a close and continuing relationship....” She
pointed to the language on line 20 and said that gets to the
root of Chair Seekins’ concern, that being that a history of
donmestic violence wll endanger the health or safety of the
child. However, she wants to keep that as one of the factors for
the court to determne because it is for the benefit of the
chi | d.

SENATOR FRENCH t hought the bill strikes a good bal ance between
the needs of both parties regarding child custody issues. He
said in his experience, he has not found that nost people use
the filing of a donestic violence conplaint as a weapon in
custody battles. He finds I|egal professionals, for the nost
part, to be an ethical bunch. He then referred to the phrase
“serious bodily injury” on page 4 and asked why she chose that
phrase rather than “serious physical injury” and whether they
are the same in her m nd.

CHAI R SEEKI NS asked that Anendnent 1 be addressed first.

SENATOR FRENCH w thdrew his objection to the adoption of
Amendnent 1, therefore it was adopted.
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REPRESENTATI VE McGUI RE said Representative G uenberg suggested
that phrase and that she would be anenable to changing the
phrase to “serious physical injury”. She neant the two to be the
sanme. She then suggested including the definition of that phrase
to inprove the bill

SENATOR FRENCH noted that because the phrase “serious physical
injury” has been used in the crimnal statutes for decades, he
woul d nove to change the word “bodily” on line 6 of page 4 to
“physi cal” [ Arendnent 2].

CHAI R SEEKI NS announced that wi thout objection, Amendnent 2 was
adopt ed.

M5. PAIGE HODSIN, representing herself, told nenbers she could
provide themwith the results of a 1988 Anmerican Bar Associ ation
study of 12 states in which 9,000 custody cases were reviewed.
Less than 2 percent of those cases involved allegations of
sexual abuse so the false allegation concern is |ow incidence.
She then explained that she is a divorced single nother of two
children and is a court-appointed special advocate for abused
and neglected children, PTA president and a donestic violence
survivor. She was in a verbally and physically abusive marriage
for 11 years; nost of the abuse occurred in front of her
children, which is what the bill addresses. As her daughter grew
ol der, she began to see the inpact of w tnessing abuse on her
nore clearly. As her daughter grew older, the father becane
abusive of her as well and she felt it was her responsibility to
protect her children’s well being and serve as an appropriate
rol e nodel. Her ex-husband had threatened to use whatever action
necessary to prove her to be an unfit nother and take custody of
the children, who she would never see again. During the custody
battle, she found that her role had been turned upside down. Her
common sense told her that she was responsible for getting out
of the marriage to protect the children, yet she was pressured
to not raise those concerns during the custody battle. Sonme of
the statutes resulted in equal blame for the violence. Her
children’s fears about their father’s abuse were pathol ogized
and the court strongly inplied that if she did not accept a
shared physical custody arrangenent, the court would give full
custody to the father.

M5. HODSIN said as time went on, she found the toll on her
daughter of unsupervised visitation wth the father becane
enornmous. She would scream kick and cry when taken from her
hone and had trouble at school. Her daughter reached out to nany

SENATE JUD COW TTEE - 20- April 27, 2004



trusted adults yet the court failed to respond. Her son, a
toddl er, would be returned dehydrated and unclean, and once wth
a black eye. She went through two full custody trials and five
years of litigation. She now has full |egal and physical custody
of her children but her ex-husband still has wunsupervised
visitation rights. Utimtely, she found her <case to be
representative of systemc failure in the court system to
protect domestic violence victins and their children. She found
wonen and children all over the country with simlar experiences
and she found an alarmng nunber of abusive parents being
awarded full custody of their children. She said HB 385 is the
result of alnost three years of researching and networking to
find the best statutes in the country and it is strongly
supported by many organi zations involved with the protection of
children. 1t brings Alaska's child custody statutes into line
with what 11 states are doing. Congress and the National Counci

of Juvenile Court Justices reconmmend it. It also brings Al aska
statute into line with volumnous research on the inpact of
donestic violence on children. She thanked nenbers for

considering this |egislation.

MS5. CHRISTINE PATE, Al aska Network on Donmestic Violence and
Sexual Assault, stated support for CSHB 385(JUD) am

CHAI R SEEKI NS announced that public testinony was cl osed.

SENATOR OGAN noved SCS CSHB 385(JUD) from commttee wth
i ndi vi dual recommendations and its attached fi scal notes.

CHAIR SEEKINS announced that wthout objection, the notion
carried. He then announced his intention to begin Wdnesday’s
neeting pronptly at 8:00 a.m and adjourned the neeting at 10:01
a. m
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