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CS FOR HOUSE BILL NO 83(JUD)

"An Act adopting a version of the Revised Uniform Arbitration
Act; relating to the state's existing Uniform Arbitration Act;
anending Rules 3, 18, 19, 20, and 21, Alaska Rules of Cvil
Procedure, Rule 601, Al aska Rules of Evidence, and Rule 402,
Al aska Rules of Appellate Procedure; and providing for an
effective date.”

MOVED CSHB 83(JUD) QUT OF COW TTEE

SENATE BI LL NO. 385

"An Act relating to honeland security, to civil defense, to
energencies and to disasters, including disasters in the event
of attacks, outbreaks of disease, or threats of attack or
out break of disease; establishing the Alaska division of
honel and security and energency nanagenent in the Departnent of
MIlitary and Veterans' Affairs and relating to the functions of
that division and that departnment; and providing for an
effective date.”

MOVED CSSB 385(JUD) OUT OF COW TTEE

HOUSE CONCURRENT RESOLUTI ON NO. 29 am
Relating to support for therapeutic courts for repeat driving
whi | e under the influence of fenders.

MOVED HCR 29 am OQUT OF COW TTEE

CS FOR HOUSE BI LL NO 56(L&C)
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"An Act relating to the award to the state of actual reasonable
attorney fees and costs, including costs of investigation, in
certain court actions relating to unfair trade practices; and
anending Rules 54(d), 79, and 82, Alaska Rules of Gvil
Procedure. ™

MOVED CSHB 56(L&C) OQUT OF COW TTEE

CS FOR HOUSE BILL NO 514(FIN) am

"An Act relating to child support nodification and enforcenent,
to the establishnment of paternity by the <child support
enf orcenment agency, and to the crinmes of crimnal nonsupport and
aiding the nonpaynent of child support; amending Rule 90.3,
Al aska Rules of G vil Procedure; and providing for an effective
date."

SCHEDULED BUT NOT HEARD

PREVI QUS COW TTEE ACTI ON
BILL: HB 83

SHORT TI TLE: REVI SED UNI FORM ARBI TRATI ON ACT
SPONSOR('s) : REPRESENTATI VE(s) BERKOW TZ

02/ 07/ 03 (H READ THE FI RST Tl ME - REFERRALS

02/ 07/ 03 (H) JuD

03/ 07/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 07/ 03 (H -- Meeting Postponed to 03/10/03 --
03/ 10/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 10/ 03 (H) Heard & Hel d

03/ 10/ 03 (H) M NUTE( JUD)

03/ 12/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 12/ 03 (H Moved CSHB 83(JUD) Qut of Commttee
03/12/03 (H) M NUTE( JUD)

03/ 31/ 03 (H) JUD RPT CS(JUD) 4DP 2NR

03/ 31/ 03 (H DP: GARA, ANDERSON, GRUENBERG, MCGUI RE;
03/ 31/ 03 (H) NR: SAMUELS, COGHI LL

04/ 16/ 03 (H) TRANSM TTED TO (S)

04/ 16/ 03 (H) VERSI ON: CSHB 83(JUD)

04/ 17/ 03 (S) READ THE FI RST TI ME - REFERRALS

04/ 17/ 03 (S) L&C, JUD

05/ 13/ 03 (S) L&C AT 2: 00 PM BELTZ 211

05/ 13/ 03 (S) Heard & Hel d

05/ 13/ 03 (S) M NUTE( L&C)

05/ 15/ 03 (S) L&C AT 7:45 AM BUTROVI CH 205

05/ 15/ 03 (S Moved Qut of Conmittee

05/ 15/ 03 (S) M NUTE( L&C)

05/ 16/ 03 (S) L&C RPT 3NR

05/ 16/ 03 (S) NR: BUNDE, SEEKINS, STEVENS G
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03/ 05/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

03/ 05/ 04 (S Schedul ed But Not Heard
03/ 12/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
03/ 12/ 04 (S Schedul ed But Not Heard
04/ 21/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: SB 385
SHORT TI TLE: SECURITY; DI V. HOVELAND SECURI TY/ EMER. MGT
SPONSCOR(s): HEALTH, EDUCATI ON & SOCI AL SERVI CES

04/ 05/ 04 (S) READ THE FI RST TI ME - REFERRALS

04/ 05/ 04 (S) HES, FIN

04/ 05/ 04 (S) HES AT 1: 30 PM BUTROVI CH 205

04/ 05/ 04 (S) Heard & Held

04/ 05/ 04 (S) M NUTE( HES)

04/ 07/ 04 (S) HES AT 1: 30 PM BUTROVI CH 205

04/ 07/ 04 (S -- Reschedul ed to 5:30 pm 04/07/04 --
04/ 07/ 04 (S) HES AT 5: 30 PM BUTROVI CH 205

04/ 07/ 04 (S -- Reschedul ed from 1: 30 04/07/04 --
04/ 08/ 04 (S HES RPT CS 2DP 2NR SAME TI TLE

04/ 08/ 04 (S DP: DYSON, W LKEN, NR GUESS, DAVIS
04/ 16/ 04 (S) FI' N REFERRAL WAl VED REFERRED TO RULES
04/ 20/ 04 (S JUD REFERRAL ADDED AFTER HES

04/ 20/ 04 (S) JUD WAI VED PUBLI C HEARI NG NOTI CE, RULE23
04/ 21/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

W TNESS REG STER

Senat or Fred Dyson

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON  STATEMENT: Presented SB 385 for the Senate Health,
Educati on and Soci al Services Comrmittee and testified in support
of CSHB 56( L&C)

M . Dave Liebersbach

Di vi si on of Enmergency Services

Departnment of Mlitary & Veterans Affairs

PO Box 5750

Fort Richardson, AK 99505-5750

POSI TI ON STATEMENT: Answer ed questions about SB 385

M. JimButler
Kenai, AK
POSI TI ON STATEMENT: Made suggestions to i nprove SB 385

M. David G bbs
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Ener gency Manager

Kenai Peni nsul a Borough

Kenai, AK

POSI TI ON STATEMENT: Made suggestions to i nprove SB 385

Lt. Al Storey

D vision of Alaska State Troopers

Department of Public Safety

3700 East Tudor Road

Anchor age, Al aska 99507

POSI TI ON STATEMENT: Answer ed questions pertaining to SB 385

M. Dean Cuanel i

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Answered questions pertaining to SB 385

Representative Les Gara

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT:  Sponsor of HB 56

M. John Bittner

Staff to Representative Cheryl Heinze

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Presented HCR 29am for the sponsor

Ms. Janet McCabe

Partners for Progress

POSI TI ON STATEMENT:  Supports HCR 29am

ACTI ON NARRATI VE

TAPE 04-48, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:05 a.m Senators Ogan, Ellis,
French and Chair Seekins were present. The commttee took up HB
83.

#

N#HB83

CSHB 83(JUD) - REVI SED UNI FORM ARBI TRATI ON ACT
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CHAI R SEEKINS asked nenbers if everyone had a chance to review
the revised uniform arbitration act bill. Al nenbers signified
t hey had.

SENATOR FRENCH noved to pass CSHB 83(JUD) to its next conmttee
of referral with its attached zero fiscal note.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

[ See corrected notion nade later in the neeting.]
#

"#SB385

SB 385- SECURI TY; DI V. HOVELAND SECURI TY/ EMER. MGT

CHAIR SEEKINS noted the conmmttee would take up SB 385, which
was given an additional referral to the commttee yesterday.

SENATOR FRED DYSON, chair of the Senate Health, Education and
Social Services Commttee, asked nenbers to consider a proposed
commttee substitute, |abeled version I, as the working docunent
before the committee.

SENATOR OGAN noved to adopt version | as the working docunent
before the comittee.

CHAI R SEEKINS announced that version | was adopted with no
obj ecti on.

SENATOR DYSON told nenbers simlar legislation was originally
introduced in the House but has been “hung up” there for various
reasons. As a result, the Admnistration asked the Senate HESS
Commttee to sponsor this legislation. He thanked the Senate
| eadership for expediting it. He said the purpose of SB 385 is
twofold. First, it reflects in statute the creation of the
Department of Honmeland Security as a new organi zation. Second

it adds a new category under which an energency can be decl ared
and energency powers used, that being in the case of an em nent
threat of a terrorist attack. He advised that SB 385 w Il grant
[the governor wth] energency powers to address a credible
threat of an attack. Senator Dyson informed nenbers that during
the Christmas holiday, the state received credible infornmation
about a planned attack in Valdez. The Departnent of Public
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Safety (DPS), the Alaska National Guard, and the Alaska State
Def ense Force were nobilized for 20-plus days.

SENATOR DYSON pointed out that as a nenber of the Senate Finance
subconm ttee on the Departnment of MIlitary and Veterans Affairs
(DWA), he was unable to ask questions about DWA' s preparedness
for dealing with a terrorist threat wthout conprom sing
security. Therefore, SB 385 allows for a honeland security

ener gency managenent over si ght conm ttee, made up of
| egislators. Its neetings wll be closed and commttee nenbers
will have to pass security clearances and sign confidentiality

agreenents, simlar to the intelligence oversight function of
Congress. He said he nust ask for information to know whet her or
not the Departnent of Honeland Security has done an adequate job
of preparedness but he sure would not want our enemes to know
that information. The new section <creating the oversight
conmittee was not in the House version of the bill

SENATOR DYSON said in the work done on the conpanion bill in the
House, DWA worked through a nunber of jurisdictional issues
with DPS and the Departnent of Transportation and Public

Facilities (DOTPF). He believes all inter-agency conflicts have
been solved at this point. SB 385 also contains nodifications
that make Second Amendnent right enthusiasts confortable. He

then referred to the explanation of changes to version
distributed to nenbers and descri bed those changes as fol |l ows.

Section 2 is the new oversight comrittee and it's a
nore extensive section than antici pated.

On page 9, line 16, the word “looking” was replaced
wth the word “pertaining” for the sake of better
| anguage.

Oh page 9, line 17, a provision was added that

requires any actions taken by the new departnent to be
subject to both state and federal constitutional
constraints.

CHAIR SEEKINS interjected to ask if that neans the state is not
authorized to tranple on anyone’s civil rights.

SENATOR DYSON said yes, but under a declared state of energency,

the energency powers, for short duration, are excursions from
what are usually thought of as constitutional protections.
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CHAI R SEEKINS asked if constitutional authorization exists for
t hat but anything outside of that purview would be forbidden.

SENATOR DYSON said that is exactly right. He felt the I|anguage
in the bill is unnecessary but it does no harm and nakes it
cl earer.

SENATOR DYSON continued his explanation of the changes in
version |.

On page 14, line 4, the word “terrorist” was added so
that it reads “In the event of an actual eneny or
terrorist attack in or against the state, or a
credible threat of an immnent eneny or terrorist
attack,”

CHAIR SEEKINS asked if “credible threat of immnent eneny or
terrorist attack” is defined in the bill

SENATOR FRENCH noted that definition is on page 15.

CHAI R SEEKINS pointed out that three people nust agree that a
credible threat exists prior to any exercise of these energency
powers, according to the | anguage on page 15, line 13.

SENATOR DYSON agr eed.
{ SENATOR THERRI AULT arrived at 8:17 a.m|]

SENATOR FRENCH noted according to that |anguage it is uncertain
that the three people nust agree but they nust conmunicate. The
adj utant general nust consult with the conm ssioner of public
safety to certify that a credible threat exists. The governor
would then be enpowered to nake a declaration of energency
power s.

CHAIR SEEKINS agreed and said the governor cannot act
unil aterally.

SENATOR OGAN indicated that Legislative Legal and Research
Services finds the I|anguage on page 15, |line 11, to be
probl emati c because the |egislature cannot affect the powers of
the governor with a resolution and because the Legislative
Council has interim authority for the legislature. He suggested
del egating that power to the Legislative Council during the
interim He thought the drafter was envisioning that a special
session of the legislature would be called to enact a concurrent
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resolution to extend a state of energency for longer than 30
days.

SENATOR DYSON agreed and noted that he intended to address that
i ssue. He asked Senator Therriault his opinion of the merits of
delegating this authority to the Legislative Council, versus
calling a special session of the |legislature.

SENATOR THERRI AULT t hought a |evel of energency that went beyond
30 days would be of such a nature that the legislature could
neet in special session. He was uncertain that all nenbers of
the legislature would be confortable extending all of that power
to a subgroup. He questioned whether Senator Ogan’s intent is to
allow the chair of the Legislative Council to take action.

SENATOR OGAN said he put that proposal on the table since the
Legi slative Council has the authority to do things on behalf of
the legislature during the interim He did not intend to give
that power to the chair of the Legislative Council.

CHAIR SEEKINS said he would be agreeable to giving that
authority to the Legislative Council if the legislature is
unabl e to convene in a special session.

SENATOR DYSON said first, nenbers should agree the legislature
cannot conpel the governor’s action wth a concurrent
resolution, so that provision should be changed so that the
| egi sl ature woul d have to enact a | aw i nstead.

SENATOR OGAN noved to anmend line 11, to replace “concurrent
resolution” with “law’ as a conceptual anendnent [Anendnent 1].

SENATOR THERRI AULT obj ected and asked what the |egislature would
actually do to approve the governor’s action, since the statute
woul d al ready be on the books.

SENATOR FRENCH t hought a two-line bill would be introduced that
says pursuant to AS 26.20.040(b), the |egislature hereby extends
the declaration of enmergency made by the governor on a specific
date for another 30 days.

SENATOR THERRI AULT noted the legislature would be enacting a
tenporary act.

SENATOR OGAN cautioned that transportation could be a serious

problem He recalled that after 9/11, no planes were permtted
to fly, which could inpede the convening of a special session.
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CHAIR SEEKINS noted if the situation were that bad, it 1is
unlikely that anyone would object to the governor extending the
ener gency decl arati on.

SENATOR DYSON commented, “Also, if we thought the governor was
off the reservation and doing inappropriate things, we could
call ourselves into special session and with a two or three line
bill, repeal his authority to do these things under |aw and/or
repeal it for a specific period of tine to stop those things.”

CHAI R SEEKINS felt that |anguage creates a check and bal ance to
make sure no governor can extend those powers if the |legislature
bel i eves ot herw se.

SENATOR DYSON repeated the legislature could repeal t he
governor’s powers in a special session.

SENATOR OGAN noted the Legislative Council can call a special
sessi on.

SENATOR FRENCH referred to the certification process described
in subsection (c) on page 15, line 13, and asked if anyone
di scussed what form the certification would take, such as a
docunent or oath fromthe adjutant general to the governor

MVR. DAVI D LI EBERSBACH, acting assistant comm ssioner for
honel and security and director of the D vision of Enmergency
Services (DES), Departnment of Mlitary & Veterans Affairs
(DWA), gave the follow ng answer.

Depending on the time l[imts | guess | would say, and
how rapidly things are occurring, it could sinply be a
mat t er of consul ting by phone wth follow up
docunentation. Generally when we do these — and we’'re
nost famliar with doing them in energency disaster
decl arations where we pull together a disaster policy
cabinet that neets within a few hours to a couple-
three days of the request for a declaration to give
advice to the governor, and then it’'s forwarded to the
governor with a reconmendation yea or nay and the
governor can of course decide to declare or not. He
has that authority.

This is put in because we would anticipate we need to

nove fairly quickly, particularly if we have good
intelligence as we did just prior to the holiday
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season for Valdez. W had classified intelligence
that, even at this point, has not been namde totally
public by the federal governnent, but we had a very
serious threat in a couple places in the country, one
of them being Val dez.

So what this does is it — as opposed to using the
di sast er policy cabinet, which in fact isn't
established in statute or anything, it’'s just a system
set up through the Departnent of MIlitary and Veterans
Affairs to provide a check and balance, if you wll
to disaster declarations, but a check and bal ance
within the admnistration. The conmm ssioner of public
safety and the comm ssioner of mlitary and veterans’
affairs would confer because we don't know down
t hrough which lane we would get the intelligence. They
woul d discuss and determne it’s credible and neke a
recoomendation to the governor. The governor could
then decide to invoke this type of thing.

W would see it that we would probably very quickly as
we start nmoving forward through whatever elenents,
whether it’s law enforcenent or mlitary or all or
ot her agenci es of governnent, we would also be pulling
together a disaster policy cabinet, a broader cabinet,
to discuss the situation and nake sure they understood
and were onboard. But we feel that there has the
potential for energency that we need to do this a
little quicker than we do even sonme of our disaster
decl arations where we already have the authority to
start nmoving forward wthin the departnment before the
declaration is actually mde. W can do a certain
anount of things and nmake certain commtnents — life
safety, etcetera. This is a little different because
the event hasn’'t happened. We just have the threat of
an event.

SENATOR FRENCH said his interpretation is that [the process]
depends on the situation and on how fast breaking it is but that
M. Liebersbach imagines in nost cases it will be done orally.

MR. LI EBERSBACH t hought the majority of certifications would be
docunented up front because generally, DWA has the intelligence
information far enough ahead to use the disaster policy cabinet.
This provision will allow an oral certification in a fast-
breaki ng situation.
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CHAIR SEEKINS asked if this provision would only cone into play
when a credible threat of attack occurs because this process
wi |l be unnecessary if the state is under attack.

MR. LI EBERSBACH agreed and said if the state is under attack, a
state of disaster energency would be declared under AS 26.23
whi ch woul d precipitate action.

SENATOR FRENCH asked if SB 385 will also cover natural disasters
and whether this legislation is an attenpt to get “everybody
under one unbrella.”

SENATOR DYSON said that is correct. SB 385 only adds the threat
of credible terrorist activity to existing | aw

MR. LI EBERSBACH pointed out that AS 26.20, the civil defense
statute, was enacted in 1951. Title 26 is within DWA;, AS 26. 23,
deals with natural and accidental hunman caused di sasters and was
added later on. SB 385 addresses a threat or attack by
terrorists.

CHAIR SEEKINS redirected nenbers’ attention to Amendnent 1
[replacing “concurrent resolution” with “law’]. He noted with no
continued objection, Arendnent 1 was adopt ed.

CHAIR SEEKINS affirmed that mnenbers were confortable wth
Section 9(c) on page 15, line 13.

SENATOR DYSON continued with his description of the changes to
version | and asked M. Liebersbach for a definition of the word
“clearable” on page 2, line 29, which pertains to commttee
menbers’ security clearance.

CHAIR SEEKINS piped in that means able to obtain or able to
cl ear.

SENATOR FRENCH agreed but asked how one would know a nenber can
be cleared. He expressed concern that the clearance would be
post-dated since the conmttee mght not be formed until a
threat occurs. He felt the |anguage “back-fills” and suggested
| ooki ng at simlar |anguage used by other states.

SENATOR DYSON felt that |anguage is a practical problem and
noted that M. Liebersbach could probably confirm that many of
the people in the honeland security departnment have not yet been
cleared and are operating on a provisional basis. H's question
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was whether the word “clearable” is definitive enough to quell
any | egal issues.

SENATOR OGAN suggested that an entry-level background check
m ght occur — such as checking ASPIN for a history of arrests or
convictions. He thought a person involved in a subversive group
would not qualify to be in the legislature anyway because the
constitution provides grounds for renoval of a person who
advocates the overthrow of the governnent.

SENATOR FRENCH said that sonme of his colleagues are working at
the US. Attorney Ceneral’s Ofice and underwent an extensive
background check by the FBI, which included personal interviews
Wi th acquai ntances. He thought to get cleared at a secret |eve
woul d require a step beyond that.

VR. LI EBERSBACH told nenbers there are three levels of
cl earance. The top level is known as top secret and clearance
for that |evel takes about 18 nonths. He said nost of what DWA
wi |l need can be achieved with the next |evel of clearance — the
secret level. He noted that staff at the U S. Attorney General’s
Ofice get top secret clearance, which is why the process is so
exhaustive. He added the difference between those two levels is
that top secret clearance allows a person to know the source of
intelligence information. The state uses the federal standards
for clearance, with the exception of a standard referred to as
“l aw enf orcenent sensitive.” That clearance if fairly easy to
get and does not require a background check; it only requires
the state troopers to sign off on it. He then described the
procedure for getting secret clearance and said the interim
cl earance provided during that process is probably the origin of
the word “clearable” in SB 385.

CHAI R SEEKINS asked if requiring a legislator to have a federa
security clearance at the secret level or an interim federal
security clearance to serve on the conmttee would address
menbers’ concerns.

MR. LI EBERSBACH believed it would address all concerns.

SENATOR ELLIS noved to adopt Amendnent 2, which would read as
fol | ows.

AMENDMENT 2

On page 2, line 29:
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After “security clearance” insert “or interim federa
security”

Del ete “or nust be clearable at the secret |evel”

CHAIR SEEKINS noted that wthout objection, Amendnent 2 was
adopt ed.

SENATOR DYSON directed nenbers to a letter from Jennifer
Rudi nger of the Alaska Cvil Liberties Union, in which she
rai sed sone interesting questions.

CHAIR SEEKINS asked Senator Dyson to proceed wth his
description of the changes in version | and to address the ACLU
| etter afterward.

SENATOR DYSON conti nued:

Chair Seeki ns suggest ed t he next change. It
straightens out an inaccuracy in the House version by
adding the words “unincorporated village” and brings
that provision into conformty wth existing state
| aw.

CHAI R SEEKI NS noted that unincorporated comrunity was consi dered
to be a political subdivision of the state, which it technically
is not.

SENATOR DYSON conti nued.

On page 22, a new subsection was added that
allows the legislative commttee to organize
qui ckly. The Senate HESS version allowed the
over si ght commttee to organize after t he

begi nning of the next | egi sl ative session;
version | allows it to organize after SB 385
beconmes law. SB 385 has an imediate effective
dat e.

SENATOR DYSON summari zed that covers all of the changes
bet ween the Senate HESS versi on and version | as anended.

CHAI R SEEKINS announced a brief recess at 8:50 a.m to
all ow nenbers to review the letter fromthe ACLU.

Upon reconvening at 8:55 a.m, CHAIR SEEKINS asked Senator
Dyson to conment on the ACLU letter
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SENATOR DYSON commented that M. Rudi nger has been a friend
that has provided valuable input over the past few years.
In her letter she nentions several tines that the ACLU
needs tine to further analyze SB 385. She said she would
like to see it nmade clear that the commttee has power to
request information from the governor. Senator Dyson said
he asked M. Liebersbach if he could conceive of any
information the governor m ght not want to hand over to the
oversight commttee and he said no.

SENATOR DYSON proposed that on page 5, line 3, the words
“the governor” be inserted right after (2), so that it
woul d read:

(2) the governor, other agencies or persons...

CHAI R SEEKINS suggested adding “the governor” imrediately
after (1) on the sane page, line 1, instead.

SENATOR DYSON questioned whether the Alaska division of
honel and security includes the Departnent of Public Safety.

MR. LI EBERSBACH said it does not.

CHAI R SEEKI NS suggested adding DPS and said he would feel
nore confortable if DPS was also responsive to the
conmittee.

MR. LI EBERSBACH noted that DPS would be included under
“ot her agencies” in subsection 2, as would DOTPF, DHSS, and
DEC.

TAPE 04-48, SIDE B

CHAI R SEEKI NS asked nenbers if adding “the governor” before
“the Al aska division of honeland security” [Page 5, |ine 1]
woul d address the concern [ Arendnent 3].

SENATOR THERRI AULT noved to adopt Amendnent 3.

SENATOR DYSON i nforned nenbers that he is attenpting to get
an answer to the question of what restrictions and
additional authorities state and federal governnents are
provided with under an energency declaration. He said he
believes the governnent can hold and seize people for
limted periods of tine wthout taking them before a

SENATE JUD COW TTEE -14- April 21, 2004



magi strate within a certain nunber of hours. He said he is
eager that this bill get to the House soon because of the
| ate date in the session but he will do everything he can
to get that information in witing for all senators before
this bill gets to the Senate fl oor.

SENATOR OGAN expressed concern that SB 385 wll give the
governor the authority to waive due process and probable
cause for seizure of property and arrests. He added:

The concerns |1’ve heard — Don Young canme to talk
to our majority and he tal ked about the guy who
was arrested for having [indisc.]. He was a U'S
citizen. He was detained and he wasn’'t given any
due process and | ocked up for six or eight nonths
or whatever — no trial and all that and heck,
there’s probably a couple thousand Al askans out
there that have eight pounds of powder and, you
know, they re good, red-blooded patriotic guys
who'd probably be volunteering for the state
mlitia if we needed them 1I1t’'d be good to have
them if they' ve got that nuch powder and that
many guns. So if there’s a way to put sonme Kkind
of a circuit breaker in there that — okay, we're
going to suspend this due process or that
probable cause thing for awhile because of this
energency but neke sure that due process is
afforded to them that they just can't — if they
seize your property under this type of a thing,
that you have the due process in the court to say
wait a mnute, the seizure was out of l|ine, or
they have the ability to go before a judge to
make sure their due process rights are protected.
| haven’t had tinme to analyze the CS to nmake sure
those things are covered or if we want to
specifically bring those things up so...

SENATOR DYSON responded that it is his understanding that
all of these powers already exist; SB 385 only expands that
authority under the credible threat of an inmnent attack

That does not renobve his concerns about the existing power
t hese agencies have and he feels their existing power is a
legitimate concern. He repeated that he would get that
information for committee nenbers. Second, this bill
requi res the agency to pay reasonable rent for any property
sei zed, such as a front-end |oader to build a roadbl ock. He
said he likes the fact that the legislature can call itself

SENATE JUD COW TTEE -15- April 21, 2004



into session and stop what the governor is doing because
that could place a significant |imt on the governor’s
ability to supersede individual rights.

CHAIR SEEKINS said he is confortable that SB 385 does not
expand those powers but agreed it is inportant to find out
what they are in terns of the federal authorization.

SENATOR ELLIS referred to section 10 on page 15, traffic
control, and said he perceives that as an expansion of
power. He pointed out that in other parts of the country,
roadbl ocks and traffic checkpoints for crimnal activity
| i ke drunk driving have been very controversial. He was
unsure whether the Al aska Suprene Court has ruled on that
activity in Alaska. He said he understands that traffic
control after a natural disaster or a terrorist attack
would be a matter course, but it makes him anxious that
roadbl ocks could be established for the reason of a
perceived threat. He asked Senator Dyson to speak to what
woul d be allowed in that situation.

SENATOR DYSON said roadbl ocks were set up on the road into
Val dez over the holidays because of the threat. SB 385
would give the state agencies authority to do what they
did. It is his understanding that DPS and DOTPF are very
concerned about that issue, and the provision in the bill
is a conproni se.

SENATOR ELLIS asked if this provision would allow that to
happen in the general vicinity or whether roadbl ocks could
be set up all over the state.

SENATOR DYSON guessed that would depend on the nature of
the threat.

MR. LI EBERSBACH answered that the authority to set up
checkpoints and close roads is already in statute and rests
with DPS and DOTPF. All SB 385 says is the division of
honel and security has the authority to work wth those
departnents. Wien the checkpoints were set up on the road
to Valdez, DPS did not have the staff to do the job so
Nat i onal CGuard personnel were used; however, DWA does not
have that authority. He said the actions taken would be
specific to the threat and the only reason DWA would do
anything on a large-scale is because the state is large. If
the threat were to oil field facilities, DWA would want to
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put a checkpoint on the Dalton H ghway, which covers a
| arge area, as well as to the Val dez term nal

CHAI R SEEKI NS asked if checkpoints have already been set up
al ong the Dal ton Hi ghway.

MR. LI EBERSBACH said they were, right after 9/11, as well
as over the holidays because a general threat was nade at
that tine.

SENATOR OGAN said he would be nore confortable with Section
10 if the word “illegal” was added to page 16, line 5,
before the word “weapons” [Anmendnent 4].

CHAIR SEEKINS asked what would happen if a person had a
trunk full of |egal weapons.

SENATOR OGAN said that a trooper would have to find
probable cause that the vehicle occupants intended to
engage in crimnal activity. He then noved to adopt
Amendnent 4.

SENATOR DYSON commented that the state just went through an
expensive exercise to prove that a 338 Wnchester wll
puncture the pipeline. So, if there is a credible threat on
the pipeline and a person is driving through with a weapon
that is capable of puncturing the pipeline, it would be
inportant to give agency staff the authority to deal wth
t hat weapon.

CHAI R SEEKINS asked Lt. Storey if DPS has the authority to
put up roadbl ocks or close roads right now.

LT. AL STOREY, Alaska State Troopers (AST), said that
authority actually lies wth DOTPF.

CHAI R SEEKINS asked if SB 385 expands that authority or if
it is a sharing of that authority in coordination with the
di vi si on of honel and security.

LT. STOREY said there is sone authority that falls to DPS
under conmmon |aw because DPS <can close roads in
extraordinary circunstances for short periods of tinme. He
deferred to an attorney to answer whether SB 385 expands
that authority.
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SENATOR ELLIS noted that fertilizer and diesel fuel are
| egal ; however they would be highly suspicious in the sane
truck together

SENATOR OGAN said he would interpret |egal weapons to nean
weapons used for personal protection — guns. He noted that
Section 10 al so speaks to explosives, chem cals, biologica
agents or other instrunents capable of causing w despread
or severe injury. He said his intent with Amendnent 4 is
that it apply to weapons used for personal protection.

9:20 a. m

LT. STOREY said the term “illegal weapons” is a quasi-| egal
term He reads that term to nmean weapons that have been
altered or weapons that have been made fully autonmatic when
they’re not supposed to be. He said the hope of Section 10
was that the troopers could be |ooking for any weapon that
could be wused for illegal purposes inside the contained
area. As the team | eader of the Val dez checkpoints, it was
everyone’s hope to keep all weapons out of the area they
were protecting. Therefore, had a person arrived at a
checkpoint with weapons, they would have been denied access
to the area and would have turned around. He said DPS
worked with DWA on this language; it wll not violate
peopl e’ s constitutional rights.

SENATOR FRENCH asked if the checkpoints would be set up in
conjunction with a finding under Section 9, only after the
credi ble threat has been certified.

LT. STOREY deferred to DWA but said that is DWA' s hope in
this process. Once a threat is determned to be credible,
the protocol to set up checkpoints and barriers would kick
in.

SENATOR FRENCH noted that the pipeline parallels the Haul
Road as well as vast stretches of the Al aska Hi ghway, which
could present an entirely different situation than Val dez,
and cause mgjor disruptions for people. He believes nost
people could understand the restriction if this applies
only for 30 days, but he said he would not be confortable
with Section 10 unless it requires a certification first.
He suggested tying Section 10 back to Section 9(c).

SENATOR OGAN stated that he disagrees with the phil osophy
that all weapons need to be banned from an area. He noted
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that any gun could cause severe injury to a person (page
16, line 70) so that |anguage could turn any Al askan into a
terrorist.

SENATOR THERRI AULT noted that a lot of people live along
the Richardson H ghway to Valdez. He questioned if there
was an allegation that soneone was going to use a high-
powered rifle to shoot a hole in the pipeline, what would
be done about the people who live along the highway. He
t hought Anmendnent 4 is reasonable because guns are
preval ent in Al aska society.

LT. STOREY said that would only happen when the governor
determ nes a sufficiently high threat of attack

CHAIR SEEKINS asked for the definition of an illegal
weapon.
LT. STOREY said his interpretation of an illegal weapon is

perhaps a shotgun with the barrel cut off, or one that’s
been converted into a fully automati c weapon. He nmintained
that termdoes not fit well in the bill

SENATOR OGAN suggested deleting the word “or” on line 7,
page 16 instead, so that it reads weapons, etcetera,
capabl e of “causing w despread, severe injury....” He felt
t hat woul d exclude the average Al askan

MR. LI EBERSBACH infornmed nenbers that the troopers could
not seize weapons. Staff would be |ooking for people with
weapons who m ght be of concern.

CHAI R SEEKINS noted that inserting the word “illegal” would
keep the troopers from searching every vehicle that cones
through a roadblock so it will not harm the intent of the
bill.

MR. LI EBERSBACH agreed and felt the deletion of the word
“or,” suggested by Senator Ogan would do no harmeither.

SENATOR OGAN di sagreed that the troopers would not be able
to seize weapons because the |anguage on page 14, line 11,
reads:

To seize, take, or condemm property if, and only
to the extent that, the governor determ nes that
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the property is needed for the protection of the
public

Therefore, the troopers could seize guns in the nane of
public protection.

CHAIR SEEKINS said he reads that to nean if the troopers
needed his rifle to shoot at the eneny, they would take it.

SENATOR DYSON noted the definition of “illegal weapons”
m ght change, dependi ng on whet her President Bush signs the
extensi on of the assault weapons ban.

CHAI R SEEKINS asked Senator Ogan if his intent was to
wi t hdraw Amendnent 4 or to anmend it.

SENATOR OGAN noved to anmend Anendnment 4 to drop the word
“or” between the words “w despread” and “severe” on page
16, line 7. He then said, “The intent is that ordinary
citizens for protection of thenselves can still carry
weapons but if they have enough weapons and enough
firepower to cause w despread severe injury to persons or
property, then that’s a good reason to turn them back at a
checkpoi nt.”

CHAI R SEEKINS noted that w thout objection, Amendnent 4 as
anended was adopted. He then announced an at-ease.

TAPE 04-49, SIDE A

CHAI R SEEKINS announced the committee would take public
testi nony.

MR JIM BUTLER, an attorney from Kenai, told nenbers he
works primarily in the area of incident nmanagenent and that
he appreciated hearing the conmttee debate sone of the
perpl exing issues sur roundi ng honel and security and
creating checks and balances within that system He asked
to offer some general ideas to help streanline the overall
size of the legislation. He stated:

When the conmmttee continues to | ook at the issue
of oversight, it mght want to take a |ook at
[AS] 26.23.025, which currently defines the
rel ati onship between the |egislature and disaster
energency. It seens like it provides a tool for
the legislature to have oversight and, perhaps,
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W thout having to go through the whole issue of
security clearances for |legislators and perhaps
staff who get involved. It mght streamine that
process.

The other is the issue related to, in general
the role of where a local jurisdiction fits into
the equation. | wunderstand from the bill that
there’s a requirenment for the honeland security
conponent of the new division, as well as the
energency managenent conponent, to have plans
that the locals would be involved. | can tell you
from experience that the general approach today
is that nost |ocal energencies are nanaged on a
| ocal level first but the state provides support.
That support is typically coordination and
funding and so | think one of the things to be
aware of is as we start to talk about the state
and the role of energency nanagenent, as opposed
to energency services, there’'d be [sic] the risk
of having sone confusion about whether they'd
provi de coordination or whether they d actually
show up and provide managenent responsibility on
t he ground.

| also think that if the commttee has the
opportunity — I don’t know if it’s something that
t hey’ ve had background on — for the conmttee to
| ook at the Adm nistrative Oder 170, which was
pronul gated several years ago and tal ks about the
state developing an energency nmanagenent system
and you m ght want to consider how that fits in.

| understand M. Chairman and the commttee that
you're probably getting short on tinme. There'll
be sone other opportunities to look at this as it
noves through so I'Il cut ny comments there and |
appreciate the opportunity to testify.

MR. DAVID GBBS, the energency nmanager at the Kena
Peni nsul a Borough, told nenbers that many of his concerns
echo M. Butler’s concerns. SB 385 is a substantial rewite
of the Al aska Disaster Act, which, in his view, changes the
responsibilities of local jurisdictions. SB 385 essentially
gives the new Departnent of Honeland Security substantial
new powers, sone of which are vague. He drew attention to
t he I anguage on page 10, line 17-20, and expressed concern

SENATE JUD COW TTEE -21- April 21, 2004



that | anguage is vague. He questioned whether “information”
refers to menos, faxes, e-nail nessages and felt a clearer
definition is necessary. He also felt the bill should
define the authority of the new Departnent of Honeland
Security for the sake of those working in the field of
enmer gency managenent.

CHAI R SEEKINS thanked both participants and closed public
testi nony.

SENATOR FRENCH told nenbers his lingering concern is wth
the traffic control section of the bill and he asked to
hear from a representative from the Departnment of Law to
get nore information about the circunstances under which
roadbl ocks could be set up and the steps the governnent
woul d have to go through before sone of these powers can be
exercised. He then said that unless he hears otherw se, his
desire to i nk t he est abl i shnent s of r oadbl ocks,
particularly on areas like the R chardson or Dalton
H ghways that are used regularly, to the declaration of a
credi ble threat of imm nent danger in Section 9.

CHAIR SEEKINS asked M. Liebersbach to coment on the
guestion of energency coordinati on versus managenent.

MR. LI EBERSBACH responded that it’s all the same to him
The laws of the state clearly put the responsibility and
authority to nmanage di sasters and energencies at the |ocal
| evel. DWA has no desire to take that on at the state
|l evel. During disasters and energencies, it sits as a
support, unless no local governnent exists in an area but,
even in those cases, DWA works with a local tribal council
or entity. DWA is not a first-responder organization.
Regardi ng the change in the nane from energency services to
managenent, he said that termis used by alnost all states
in the country. He clarified that SB 385 will not create a
new departnent; it wll create a division of honeland
security within DWA. Currently, two divisions have been
established: the division of emergency services and EO 203
established the division of honeland security and the
of fice of honmeland security and enmergency services. SB 385
will elimnate that office and collapse the two divisions
into one division, which is how things are operating now.
Instead of having an assistant conmm ssioner and two
division directors, DWA wll have one division director.
The nane change from the division of energency services to
the division of honeland security and energency nanagenent
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is necessary because of +the heightened visibility of
honel and security, which the state’'s federal partners
expect to see fromall of the states.

CHAIR SEEKINS said, 1in response to Senator French's
concern, subparagraph (2) on page 15, line 30, says the new
departnent in coordination with DPS and DOTPF can establish
and operate checkpoints for roadways that serve critical
property or facilities when the governor determ nes that a
sufficiently high threat of attack exists. He asked if the
commttee wants the procedure in Section 9 to be in effect
to establish roadblocks, i.e. coordination between the
governor and the comm ssioners of the two departnents or
whet her the governor should have the singular ability to
establish those checkpoints. He then elaborated that his
guestion is whether to allow the governor to establish
checkpoints at a |lower l|level where there is a sufficiently
high threat of a terrorist attack or whether the governor
should have to neet the standard of a credible threat of
imm nent eneny or terrorist attack. He said personally, he
has no problem allowng the governor to establish a
checkpoint for a reasonable period of tinme leading up to
the establishnment of a credible threat.

SENATOR OGAN t hought the committee had gone a long way in
putting sideboards and checks and bal ances on the bill. He
t hought the public would be howing if it believed the
governor was going beyond what was reasonable and the
| egi slature could call itself into special session.

CHAIR SEEKINS noved to insert on page 16, line 1, between
“of” and “attack” “eneny or terrorist” [Amendnent 5].

SENATOR FRENCH objected for the purpose of discussion. He
said although he doesn’'t have any particular “beef” wth
Amendnment 5, it does not address his concern about tying
the establishnment of roadblocks back to energency powers
granted in Section 9. He said the governor could,
singularly, have his agents set up roadbl ocks for unlimted
duration under the bill. He then wi thdrew his objection.

CHAI R SEEKI NS announced that Amendnent 5 was adopted. He
then asked if the conmmttee wanted to tie the traffic
control provision into any tinefrane.

SENATOR OGAN asked if the checkpoints could be established
only when the energency powers are invoked.
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CHAIR SEEKINS clarified no, the governor could establish
checkpoints prior to invoking energency powers. He
envi si oned the governor establishing those checkpoints as a
first step.

SENATOR FRENCH noted that police officers operating under
probabl e cause can set up roadbl ocks right now, and that is
done all of the tine when an assault or bank robbery
happens. Therefore, DPS is not prohibited now from throw ng
up a roadblock if it believes sonmeone could be endangering
others. He said his intent is to put sonme sideboards on the
governor’s abilities within the framework of this bill

CHAI R SEEKI NS said he has no problem | eaving Section 10 as is as
it will provide an early check and offer an interim step.

SENATOR ELLIS asked if that question could be held open for a
day.

CHAI R SEEKI NS noted that he planned to recess the neeting unti
5:30 p.m, at which time the commttee could revisit the
questi on.

SENATOR THERRI AULT brought up that when he spoke with Senator
Dyson about the oversight commttee, he had envisioned a
subconm ttee, however, SB 385 would create an entirely new
conmmittee and he is not sure that is warranted. He said at
present, Representative Harris and Senator WIlken are the co-
chairs of the Joint Arnmed Services Commttee (JASC) and Senat or
GQuess and Representative Joule are the mnority nenbers so they
would be four of the six nmenbers of the oversight conmttee,
according to the nmenbership list in SB 385. Senator Dyson also
sits on the JASC and is the Senate Finance subconmttee chair
for the DWA. He noted that since one nenber could fill two
seats, the conmttee could be conprised of five people, yet the
quorum is rigidly established at four nenbers. In addition, on
page 3, lines 13-17 of SB 385, when a nenber files a declaration
of candidacy for an elected office other than the |egislature,
that nenber’s nenbership on the conmttee would be term nated
He felt it is unnecessary to force a nenber to vacate a seat
until s/he is actually elected to another office. He suggested
structuring the oversight conmttee as a subcommttee of the
JASC to avoid creating a new conmttee and | ooking at sone smal
changes to nmake the subconm ttee adm nistratively workable.
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SENATOR DYSON thanked Senator Therriault for his excellent
comments and offered to try to work those things out before the
eveni ng neeti ng.

CHAI R SEEKI NS announced a recess until 5:30 p.m
TAPE 04-50, SIDE A

CHAI R SEEKINS reconvened the Senate Judiciary Commttee hearing
at 5:08 p.m Senators Ogan, French, and Chair Seekins were
present.

CHAI R SEEKI NS announced, for the record, that the conmttee had
been working on version Q of HB 83 during the norning neeting
and, for the purpose of clarification, asked for a notion to
adopt version Q as the version that passed out of the conmttee.

SENATOR OGAN noved to adopt version Q of HB 83. Wth no
obj ection, the notion carried.

CHAIR SEEKINS announced the conmmttee would resunme its
di scussion on SB 385. He said the commttee had adopted five
anendnents to SB 385 so far and has before it a conceptual
anendnent [ Anendnent 6], which Senator Dyson indicated applies
to Section 2.

SENATOR DYSON asked that the conmmittee consider Anmendnent 7
first.

CHAIR SEEKINS noved to adopt Amendnent 7, which reads as
fol | ows:

AMENDMENT 7

OFFERED | N THE SENATE
TO CSSB 385(HES) (Version 1)

Page 9, line 8

Del ete “cooperate”
| nsert “coordi nate”

Page 9, lines 12-18:

Delete “and the incidents thereof; and in this
connection [TQ take any neasures that
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(A) it considers proper to carry into effect a
request of the president and the appropriate
federal officers and agencies for action
pertaining [LOOKING to honeland security
and civil defense; and

(B) are authorized under this chapter and the
Constitutions of the United States and the
State of Al aska [,

Insert “[AND THE | NCI DENTS THERECF;, AND IN THI S CONNECTI ON
TO TAKE ANY MEASURES THAT | T CONSIDERS PROPER TO CARRY |INTO
EFFECT A REQUEST OF THE PRESI DENT AND THE APPROPRI ATE FEDERAL
OFFI CERS AND AGENCI ES FOR ACTI ON LOCKI NG TO Cl VI L DEFENSE, ”

SENATOR FRENCH obj ected for the purpose of discussion.

SENATOR DYSON said the division of honeland security wote this
anendnent and that it takes care of several issues that the commttee
di scussed. On page 9, line 8, replacing the word “cooperate” with the
word “coordinate” will alleviate the fear that the state would be
forced to do anything under federal rule that it is not confortable
with. The deletion of the entire phrase “take any neasures” on lines
12-18 will not dilute what the division wants to do but renoves a
phrase of great consternation to several commttee nenbers.

MR. LI EBERSBACH expl ained that the inserted material at the bottom of

Amendnment 7 would actually delete language that is currently in
st at ute.

SENATOR FRENCH withdrew his objection therefore Amendnent 7 was
adopt ed.

CHAI R SEEKI NS noved to adopt Amendnent 6, which reads as foll ows:

AMENDMENT 6

Conceptual ly, change from formation of a new joint standing
interim commttee into a Honeland Security and Energency
Managenment  Subcommittee of the Joint Armed Services
Commttee. In this transition, acconplish the foll ow ng:

(A) Page 2, line 16, delete “six” and insert “four to six”

(B) Page 3, lines 13-17, change term nation of nenbership to be
tied to tine of leaving |legislative office.

(C© Page 3, lines 18-23, delete “Vacancy” section. Vacancies to

be filled as slots defined under AS 24.20.810 are fill ed.
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(D) Page 3 lines 24-27, delete “Travel and Per D eni section
This is already covered for the Joint Armed Services

Committee.

(E) Page 3, line 28, change quorum to three instead of four
menbers.

(F) Page 4, lines 4-6, delete “Staff” section. This is already

covered for the Joint Arned Services Committee.

SENATOR DYSON i nforned nenbers that Amendnent 6 should be noved as a
conceptual amendnent to take care of the issues raised by Senator
Therriault about the oversight conmttee. He explained that amendnent
6 will:
e clarify that the conmttee is a subcomnmttee of the JASC
» change the subcommittee nenbership to four to six nenbers
e disqualify nenbers when a legislator |eaves office rather than
when a legislator files for another office
» delete the vacancy section, which is already covered in | aw
e delete the travel and per diem provision because that is covered
under the JASC
e change the quorum requirenent to three nenbers, anticipating
that the commttee will not always have six nenbers
e delete the staff provision because JASC staff will serve as the
subconm ttee staff

SENATOR FRENCH questioned whether the quorum requirenent should read
hal f of the nenbers plus one.

CHAIR SEEKINS rmaintained that a quorum can be established at any
nunber .

SENATOR DYSON felt Senator French’s suggestion was a good idea. He
added that he envisions the subcommttee to act as an oversight
commttee, not a decision-nmaking committee.

Menbers discussed the quorum issue. CHAIR SEEKINS noted that
according to Mason’'s Manual [Sec. 502], a quorum constitutes a
majority of all those entitled to vote and that every menber entitled
to vote should be counted in determ ning whether a quorumis present,
but nenbers disqualified on account of interest from voting on any
guestion cannot be counted for the purpose of making a quorum to act
on that question.

SENATOR OGAN questioned how Anendnent 6 would change the commttee
froman interimcomittee to a subconm ttee.
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CHAIR SEEKINS referred to the |anguage on page 2, lines 6-10 of

version |, and noted the permanent interim commttee of the
| egi slature would be change to a subconmittee of the JASC. He then
pointed out that the bill could say that a quorum is defined as a

majority of the nenbers of the subcommttee and that would conply
wi th Mason’s Manual

SENATOR FRENCH noved to anend Anendnent 6 so that it replaces the
| anguage in subsection (a) on page 3, lines 28-29, with, “A majority
of the menbers of the commttee constitutes a quorum”

CHAI R SEEKINS announced that wthout objection, Anendnent 6 was
anended. He asked if the JASC staff would need the sane security
cl earance as the subcommittee nenbers.

SENATOR DYSON was unsure.

CHAI R SEEKI NS suggested incorporating that requirenent in subsection
(b) on page 2, beginning at line 28, of version |

SENATOR DYSON suggested leaving the staff section in the bill and
changi ng the | anguage on page 4, line 4, to say DWA staff will staff
the subcommttee and be subject to the same security and
confidentiality requirenents as the subcomm ttee nenbers.

CHAIR SEEKINS noted that staff menbers should provide the
subconmittee wth professional and clerical assistance under the
auspices of the JASC and be required to have the sane clearances as
t he menbers.

SENATOR OGAN noved Senator Dyson and Chair Seekins’ suggested
| anguage as [another] anmendnent to Anmendnent 6. Wthout objection,
Amendnment 6 was agai n anmended.

SENATOR DYSON di stri buted copies of Admnistrative Oders 203 and 170
and said that AO 203 reorganized the divisions in DWA and that SB
385 codifies those changes in statute.

MR. LI EBERSBACH agreed, but noted a few changes. He said AO 203
consolidated two divisions into one and elimnated the departnment of
honel and security nanagenent, as well an assistant comm ssioner
position and a division director position. Those changes saved a few
hundred thousand dollars in the 2005 budget.

SENATOR FRENCH told nenbers that he spoke to M. Quaneli about
Section 10 and asked that he address the committee.
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MR. DEAN GUANELI, Crimnal D vision, Departnent of Law, told nenbers
that DOL spent a good deal of time on this section when drafting the
bill. DOL believes that Section 10 represents a fair and bal anced
approach to providing security for critical infrastructure in the
state and protecting the rights of citizens. He said that DOL hopes

that a declaration of energency by the governor will be very, very
rare. Making the standard a “credible threat of an inmnent attack”
means an attack is highly probable. However, there will be situations
where a heightened threat to security will exist but will not rise to
the level of an energency declaration. Because of the inportance of
critical infrastructure in the state and the perceived need to

protect that infrastructure, sone additional |evel of protection is
deserved. He stat ed:

After 9/11, the airports were shut down and, by and | arge,
there weren't planes flying. | think that sone of those
nmeasures can be put into place to guard against aircraft
but really the novenment of wvehicles on our roads is
sonet hing that happens regularly and it seens like a fairly
nmeasured response to set up checkpoints to |imt a road to
commercial traffic or residential traffic to stop weapons,
to stop explosives, to stop chem cal agents that m ght
cause w despread damage to the public or to infrastructure.

As you recall, the Al aska pipeline was pierced by a single
bullet from a high-powered rifle so there are situations
that are dangerous to the pipeline. It’s a big target and,
frankly, 1 think it’s an inviting target to sone people and
this is a fairly neasured response. Wiat was intended was
instead of the decision to set up these checkpoints being
made sinply by the departnent, that the governor intervene
and the governor make a decision that a sufficiently high
| evel of threat exists and so it’s really the governor’s
directive and not any single departnent - and what we think
is md-ground between declaring an energency that m ght
cause sone reaction with the public and the inposition of
extraordi nary powers. So that’s how we got to this draft.

| have advised the Departnent of Public Safety that when
these kinds of checkpoints are set up, there are going to
be certain procedures that really have to be followed -
have to be followed just in ternms of public reaction to a
checkpoint and, in terns of the |egal challenge, one of
those is sone warning to the public. There are probably
going to have to be signs put up a quarter mle away or a
hal f-mle away saying you are comng to a checkpoint, the
road is closed to comercial traffic — something |ike that
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— no explosives, no weapons are allowed, you know, that
gives people the opportunity to turn around, gives them
fair warning of what is up ahead.

SENATOR OGAN informed M. Guaneli that the commttee nodified the
bill so that a person can carry a weapon as long as that weapon is
not capable of causing w despread severe injury, with the specific
intent of allowi ng Alaskans to carry personal protection weapons.

MR. GUANELI said he was aware of the change and believes it is
appropriate. He said that DOL tried to cone up with a neasured and
responsi ble response without |ocking the departnents into detail ed,
operational |ogistics that probably will need to be taken up on a
case- by-case basis.

SENATOR FRENCH said his concern is that checkpoints not be a place
where local citizens are harassed. He said if government agencies are
all owed to conduct reasonable inspections of persons and vehicles for
weapons, the agencies could be l|ooking for sonething the size of a
brick, which would require a fairly invasive search. He proposed, as
a conceptual anmendnent [Anmendnent 8], including |anguage to nmake sure
that the focus at the checkpoint be on the people who pass through
and not on those who turn back so that the fact that a person turned
around coul d not be considered as probable cause for a search.

MR. GUANELI said DOL would have no objection to that if appropriate
| anguage can be found. He said the law for sobriety checkpoints in
other states is that people nust be given fair warning and they mnust
be allowed to turn around w thout being targeted. He offered to find
the correct wording for such an anmendnent.

SENATOR OGAN thought that would protect a person’s right against
unr easonabl e search and sei zure.

SENATOR FRENCH pointed out that the mayor {of Anchorage] decided to
close a road on Governnent Hill and residents were very unhappy about
being prevented from taking quick short-cuts out of their
nei ghbor hoods. He added that there is a political aspect to closing
roads because the governor wll take the heat if people feel
unnecessarily inconveni enced by a checkpoint.

SENATOR FRENCH clarified that the conceptual anendnment [Anmendnent 8]
woul d add on page 16, line 5, language so that those people, after
consideration, entering a checkpoint are subject to reasonable
i nspecti on.
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CHAI R SEEKINS announced that wthout objection, Anendnent 8 was
adopt ed.

SENATOR OGAN noted he is proud to serve on this conmttee. He then
noved CSSB 385(JUD) out of conmittee with individual recomendations
and its zero fiscal note. He noted his assunption that the conceptua
anendnents would be reviewed by the commttee after drafting for
accuracy of intent.

Wt hout objection, CHAIR SEEKI NS announced the notion carri ed.
#

" #HB56

CSHB 56( L&C) - UNFAI R TRADE PRACTI CES ATTY FEES/ COSTS

REPRESENTATI VE LES GARA, sponsor of HB 56, told nenbers that this
| egislation has been around for awhile and originated wth
| egi sl ati on co-sponsored by Senator Dyson and Representative Croft in
1997. He advised that Al aska has the smallest consuner protection
departnent of any state. That section was conprised of a staff of
about 10 people in the attorney general’s office and is now conprised
of three half-tine attorneys and one investigator. In the md-1990s,
he and others | ooked at ways to bol ster consumer protection in Al aska
Wi thout costing the state noney and the group canme up wth the
approach in HB 56. The legislation will fund consunmer protection, in
part, by charging the people who engage in bad behavior. He expl ai ned
that the prevailing party in a lawsuit is entitled to Rule 82 fees
and costs, which anmounts to about 20 percent of attorney fees and a
smal|l portion of costs. He said what the governnent has done, as a
matter of public policy in areas that are historically under funded,
is to fund enforcenent costs in those areas by charging the people
who engage in the bad conduct.

He noted the guts of HB 56, on page 1, lines 5-9, say if the attorney
general’s office prevails in a consuner case, the party that engaged
in the bad conduct should reinburse the state’'s reasonabl e attorney
fees and costs of the investigation. The federal governnent uses that
approach in federal anti-trust and hazardous waste cases. He said the
consuner protection cases the attorney general’s office gets run the
ganmut. He believes that if HB 56 passes, consuner protection cases
wi || becone a revenue generator, possibly justifying nore staff.

SENATOR OGAN characterized HB 56 as a “we tax the bad guy and pass
the savings on to you” bill

CHAI R SEEKI NS asked what the defendant would get if he prevail ed.
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REPRESENTATI VE GARA said Rule 82 woul d apply.

CHAI R SEEKINS asked why the defendant wouldn’t have the same right
[for full reinbursenent] as the state.

REPRESENTATI VE GARA said that could be done but doing so would
require a fiscal note. He indicated that from an enforcenment aspect,
t hese cases, which involve very bad conduct, are not being resol ved.
The policy argunment is that when the state loses a case, it is not
because the state conmitted fraud. However, a defendant who |oses a
case did so because of fraudulent behavior. Therefore, the state
should not be penalized as harshly as a defendant when it |oses. He
said if the state filed a bad faith case, court rules would allow the
other party to get full fees reinbursed by the state. He said he does
not believe the legislature wants to open up the state’'s purse to
reimburse full attorney’s fees anytine the state doesn’'t w n, because
its conduct is not as bad as the conduct of soneone who commtted
fraud. He acknow edged that is a policy call for the legislature to
make.

CHAIR SEEKINS noted that several years ago, a consumer protection
assistant attorney general went on huge fishing expeditions wth
Al aska Sal es and Servi ce. He does not believe the conpany was ever
convicted of anything. He asked had the conpany been charged with 20
counts and then settled on one count, whether the state would be
rei mbursed for a costly investigation.

REPRESENTATI VE GARA said it would not. He expl ai ned:

In a settlenent it would work |ike the marketplace. | nean
you, as Al aska Sal es and Service, would say - you know, you
got us on one claim The other 19 are bogus. If we go to
trial, the court’s not going to give you the cost of an
investigation for those 19 bogus clainms so you can keep
fighting us and you keep running up your bill, it’s just
going to cost you. So, | don't think that would make its
way into the settlenent. The state could ask for it but the
guy at Al aska Sales and Service is going to say no way, not
a chance.

CHAI R SEEKINS agreed that many of the cases brought by the attorney
general’'s office regarding consuner protection are very egregi ous but
he has a natural aversion to saying what's good for the goose isn't
good for the gander. He wondered about the risk faced by a defendant
taking a case to court conpared to the state’ s risk
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REPRESENTATI VE GARA said that is a fair concern
CHAI R SEEKI NS asked about Rul e 82.
TAPE 04-50, SIDE B

REPRESENTATIVE GARA said Rule 82 is *“20 percent of fair and
reasonable. It is a schedule but it’s partial...”

CHAI R SEEKINS asked if the only exception occurs if the court rules
that a case was frivol ous.

REPRESENTATI VE GARA said that is correct — reinbursenent is at 100
percent if a case is ruled to be frivolous; anything else is
reinmbursed at 10 to 20 percent of what is considered to be fair and
r easonabl e.

CHAI R SEEKINS asked if the court often determ nes that a person spent
nore than a reasonabl e anount.

REPRESENTATI VE GARA said it does. He noted that the bill says a
person gets reinbursed for full, reasonable attorney fees so that if
those fees are unreasonable, they don't get any reinbursenment. That
is to prevent the attorney general’s office frompadding its bill

CHAI R SEEKI NS asked who determ nes what i s reasonabl e.
REPRESENTATI VE GARA sai d the judge does.

SENATOR FRENCH noved CSHB 56(L&C) from conmittee with its attached
indeterm nate fiscal note.

CHAI R SEEKI NS noted that Senator Dyson wanted to testify on the bill

SENATOR FRED DYSON told nenbers that the attorney fee provision was
part of his and Representative Croft’s original bill but the House
Judiciary Commttee stripped it out. The bill went forward with the
part that allows private attorneys to capture their costs if they are
successful. He clarified:

It was kind of a new deal for nme and it was, in fact, the
very circunstance where Representative Gara and | began a
relationship and we ran into lots of situations where
peopl e were being taken advantage of. W had guys that were
going to resurface your driveway, and we had the blue tarp
roofing conpany from Mat-Su that were taking advantage of
folks and the state didn’t have the horsepower to do it and
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a private attorney couldn’'t afford to do it because there

wasn’'t a way for himto recapture his costs and [indisc.] a

few hundred, a few thousand bucks, and |’'ve had nore than
once, and probably a half-dozen tinmes in the ensuing six or
seven years, sonebody’s cone up and said hey, what you guys
did really worked because now we’'ve got people who can
afford to go after these bunko artists that are out there
and nail them So I'mreally pleased to have Representative
Gara cone along and picking up the pieces that got knocked
out of this original piece of legislation. So it really
tickles ne and | think it will work....

CHAIR SEEKINS repeated his only concern is the possibility of a
“scoundrel” assistant attorney general in that division. He noted an
over zeal ous assistant attorney general can also do a |ot of damage to
t he busi ness community and the public trust.

SENATOR FRENCH repeated his nmotion to nove CSHB 56(L&C
commttee. Wth no objection, the notion carri ed.

CHAI R SEEKI NS announced an at-ease from6:00 to 6:05 p. m

from

#
NHCR29
HCR 29am SUPPORT THERAPEUTI C COURTS
MR. JOHN BI TTNER, staff to Representative Cheryl Heinze, sponsor of

HCR 29, gave the followi ng summary of the resolution

Al coholism in Alaska is a serious and imediate problem
Conventional nethods of dealing with repeat offenders under
the influence of alcohol are not effective and are
prohi bitively expensive. Alcoholismis a nental as well as
a physical disease and it needs to be treated as such if we
are to have any hope of rehabilitating people with drug and
al cohol problens effectively and with the m ni mrum burden to
the state and its citizens.

The daily cost of the wellness court is about $22 a day,
which works out to around $11,000 over the 18-nonth
treatment period. Qut of this the state pays around $6, 100
on average. The rest of the cost is paid for by the person
receiving treatnent. The average cost of traditional
incarceration is over $60,000 for 18 nonths, or roughly
$113 per day. Tradi tionally, al cohol i cs who are
incarcerated tend not to receive effective treatnent for
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their addictions while they are in jail. Wile the percent
of al cohol and drug abusers who have been incarcerated and
subsequently rearrested after their release is sonewhere
around 67 percent nationw de, the percentage of wellness
court graduates rearrested after their release is around 25
percent .

This disparity in success rate is attributed to the use of
mal trexon, a drug that inhibits alcohol cravings, coupled
wth comunity based treatnent prograns and cognitive
behavi oral therapy. People wth substance abuse problens
aren’t going to be helped by |ocking themaway with few, if
any, treatment options and then releasing them after they
have served their tine. The best way we have of treating
people with addictions is the therapeutic courts.

HCR 29 asks the legislature to show its support for
t herapeutic courts and reducing DU crimes. It also asks
the Departnment of Law and the Public Defender Agency to
actually participate in the start-up of therapeutic courts
in areas with high incidences of DU offenders and | ocal
support for therapeutic courts. They are effective,
i nexpensi ve, and easy to inplenent. Thank you.

CHAIR SEEKINS asked if the legislature recently passed |egislation
t hat extended funding for therapeutic courts.

SENATOR FRENCH said it passed legislation that extends the sunset
date of the therapeutic court to make sure the l|egislature gets a
final report before making a decision on whether to continue the
program

CHAI R SEEKI NS sai d he has heard no opposition to therapeutic courts.

SENATOR OGAN asked why specific conmmunities for new therapeutic
courts are listed on page 2, line 5.

MR. BITTNER said he believes that Fairbanks and Ketchikan were
i ncluded because of their sizes. Juneau and several other cities
al ready have therapeutic courts or are actively establishing them
The plan is to put the courts in areas with the highest incidence of
DU crines.

SENATOR OGAN said he was under the inpression that the existing
therapeutic courts are a pilot program so it mght be schizophrenic
for the legislature to support nore of them before the report about
whether or not the program has been successful is conpleted. He
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suggested requiring such a report before allowng new courts to be
est abl i shed.

SENATOR ELLIS joined the committee.

SENATOR OGAN expressed concern that HCR 29amis inconsistent with the
| egi sl ature’s prior actions.

CHAIR SEEKINS said the resolution would provide support but

f undi ng.

MS.
for

no

JANET McCABE, speaking for Partners for Progress, stated support

HCR 29am She expl ai ned:

There are therapeutic courts at the Superior Court felony
| evel, and those are the ones that of course you recently
funded. Then there’s Judge Wnamacher’s court and the
courts at the m sdeneanor |evel and Ketchi kan has started
and is underway and Fairbanks is very interested and wth
the court systenis assistance, we are applying for a
national highway safety grant to fund those courts so |
hope that clarifies the finance question...

This resolution supports the developnment, particularly of
Fai r banks, Ketchi kan, and Juneau, because those are places
that have been strongly interested and Juneau i s underway -
and Ketchikan. And then it talks about other comunities
where there’s a large population of DU offenders, and
where there’s a |ot of support for therapeutic courts. The
resolution asks the district attorneys, public defenders,
and relevant agencies to assist in therapeutic court
devel opment and it notes that there are grant funds that
have been applied for these DU courts through the Nati onal
Institute for Transportation Safety.

Regarding data, for the wellness court we now have three
years of solid data from Judge Wananacher’s wel |l ness court
in Anchorage and this is data prepared and put together by
an inpartial source, the University of Alaska, and it’s
based on court records so it’'s not anecdotal. It shows that
therapeutic courts have been at Jleast three tines as
effective as incarceration in preventing repeat alcohol
crimes. Jailing alcoholic <crimnals is an expensive
revol ving door. Seventy-five percent of repeat alcoholic
of fenders get out of jail and reoffend again, and that also
is solid data.
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Therapeutic courts stop this cycle by a process that Judge
Wanamacher describes as quote, getting the alcohol out of
the al coholic. People spend 18 nonths in the court program
where they are required to be enployed, they are nonitored
for sobriety, they undergo intensive treatnent, including
medical treatnents — there’s a nedicine now that quells the
intense craving that al cohol addicts have for al cohol. They
are also required to visit the sanme judge repeatedly. They
are appl auded for success or put back in jail for a rel apse
for a few days. But basically, they're required to be
responsi ble for thenselves and they’'re nonitored while they
live successfully and work in the comunity. And when they
finish the 18-nonth program they are truly changed people.
Qur data shows that this is a |lasting change.

Therapeutic courts save nobney and prevent public harm W
urge you to pass this resolution, which encourages the
devel opnent of therapeutic courts where there is both the
need and a public interest.

CHAIR SEEKINS referred to the | anguage on page 2, line 2, and page 1,
line 11, and suggested adding “for which federal funds are
available”. He asked M. Bittner if the intent is to use federal
funds for the start-up of those prograns.

MR BITTNER said it is.

CHAI R SEEKI NS noted that using federal funds for those projects would
be consistent with the legislature’s intent for the pilot program

SENATOR FRENCH pointed out that |anguage pertaining to federal funds
is already included in the third “whereas” cl ause.

SENATOR OGAN npved HCR 29am from commttee wth i ndi vi dua
recommendations and its attached fiscal note.

CHAI R SEEKI NS announced that w thout objection, the notion carried.

He then adjourned the neeting.
#
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