ALASKA STATE LEQ SLATURE
SENATE JUDI Cl ARY STANDI NG COW TTEE
April 20, 2004
8:08 a.m

VEMBERS PRESENT

Senat or Ral ph Seekins, Chair
Senator Scott Ogan, Vice Chair
Senator CGene Therriault

Senat or Hollis French

VEMBERS ABSENT
Senat or Johnny Ellis
COWM TTEE CALENDAR

SENATE BI LL NO. 354
"An Act relating to conplaints filed with, and investigations,
hearings, and orders of, the State Conm ssion for Human Rights;
maki ng conform ng anendnents; and providing for an effective
date."

MOVED CSSB 354( STA) OUT OF COW TTEE

CS FOR HOUSE BILL NO 447(JUD)
"An Act making corrective anendnents to the Alaska Statutes as
reconmended by the revisor of statutes; and providing for an
effective date."

MOVED CSHB 447(JUD) OQUT OF COW TTEE

CS FOR HOUSE BILL NO. 230(STA)
"An Act relating to political signs on private property.”
SCHEDULED BUT NOT HEARD

CS FOR HOUSE BI LL NO. 514(FIN) am

"An Act relating to child support nodification and enforcenent,
to the establishment of paternity by the <child support
enf orcenment agency, and to the crinmes of crimnal nonsupport and
aiding the nonpaynent of child support; anmending Rule 90.3,
Al aska Rules of G vil Procedure; and providing for an effective
date.”

HEARD AND HELD

PREVI QUS COW TTEE ACTI ON

BILL: SB 354

SENATE JUD COW TTEE -1- April 20, 2004



SHORT TI TLE: HUMAN RI GHTS COWM SSI ON PROCEDURES

SPONSOR( s) :

02/ 27/ 04
02/ 27/ 04
03/ 23/ 04
03/ 23/ 04
03/ 23/ 04
04/ 01/ 04
04/ 01/ 04
04/ 01/ 04
04/ 02/ 04
04/ 02/ 04
04/ 05/ 04
04/ 14/ 04
04/ 14/ 04
04/ 20/ 04

BILL: HB 447

(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

RULES BY REQUEST OF THE GOVERNCOR

READ THE FI RST Tl ME - REFERRALS
STA, JUD

STA AT 3:30 PM BELTZ 211

Heard & Hel d

M NUTE ( STA)

STA AT 3:30 PM BELTZ 211

Moved CSSB 354(STA) Qut of Committee
M NUTE ( STA)

STA RPT CS FORTHCOM NG 1DP 2NR

NR: STEVENS G STEDVAN;, DP: COADERY
STA CS RECEI VED SAME TI TLE

JUD AT 5:30 PM BUTROVI CH 205

Schedul ed But Not Heard

JUD AT 8: 00 AM BUTROVI CH 205

SHORT TI TLE: 2004 REVI SOR S BI LL

SPONSOR( s) :

02/ 09/ 04
02/ 09/ 04
02/ 24/ 04
02/ 24/ 04
02/ 24/ 04
02/ 26/ 04
02/ 26/ 04
02/ 26/ 04
03/ 18/ 04
03/ 18/ 04
03/ 18/ 04
03/ 22/ 04
03/ 22/ 04
03/ 22/ 04
03/ 24/ 04
03/ 24/ 04
03/ 26/ 04
03/ 26/ 04
04/ 06/ 04
04/ 06/ 04
04/ 06/ 04
04/ 07/ 04
04/ 07/ 04
04/ 20/ 04

SENATE JUD COW TTEE

LLLLRNIIIIIIITIIZIZIZIZIZIZIE

(S)
(S)

RULES BY REQUEST OF LEGQ SLATI VE COUNCI L

READ THE FI RST TI ME - REFERRALS

STA, JUD

STA AT 8: 00 AM CAPI TCL 102

Moved CSHB 447(STA) Qut of Conmmittee
M NUTE ( STA)

STA RPT CS (STA) 4DP 1NR

DP: HOLM LYNN, COGH LL, WEYHRAUCH
NR: BERKOW TZ

JUD AT 1: 00 PM CAPI TOL 120

Moved CSHB 447(JUD) Qut of Conmittee
M NUTE (JUD)

JUD RPT CS (JUD) 5DP

DP: ANDERSON, GRUENBERG, SAMUELS,
GARA, MCGUI RE

TRANSM TTED TO (S)

VERSI ON:  CSHB 447(JUD)

READ THE FI RST TI ME - REFERRALS

STA, JUD

STA AT 3:30 PM BELTZ 211

Moved CSHB 447(JUD) Qut of Conmittee
M NUTE ( STA)

STA RPT 3DP

DP: STEVENS G, CONDERY, STEDVAN

JUD AT 8: 00 AM BUTROVI CH 205

- 2- April 20, 2004



BILL: HB 514
SHORT TITLE: CHI LD SUPPORT ENFORCEMENT/ CRI MES
SPONSOR(s): REPRESENTATI VE(s) KOTT

02/ 16/ 04 (H) READ THE FI RST Tl ME - REFERRALS
02/ 16/ 04 (H JuD

02/ 23/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 23/ 04 (H Heard & Held

02/ 23/ 04 (H M NUTE (JUD)

02/ 27/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 27/ 04 (H Moved CSHB 514(JUD) Qut of Conmittee
02/ 27/ 04 (H M NUTE (JUD)

03/ 03/ 04 (H JUD RPT CS (JUD) 5DP

03/ 03/ 04 (H DP: GARA, SAMUELS, GRUENBERG OGG
03/ 03/ 04 (H MCGUI RE

03/ 03/ 04 (H FI' N REFERRAL ADDED AFTER JUD

03/ 08/ 04 (H FIN AT 1:30 PM HOUSE FI NANCE 519
03/ 08/ 04 (H Heard & Held

03/ 08/ 04 (H M NUTE (FIN)

03/ 23/ 04 (H FIN AT 1:30 PM HOUSE FI NANCE 519
03/ 23/ 04 (H Moved CSHB 514(FIN) Qut of Conmittee
03/ 23/ 04 (H) M NUTE (FIN)

03/ 24/ 04 (H FIN RPT CS (FIN) 4DP 3NR 2AM

03/ 24/ 04 (H DP: HAWKER, FOSTER, FATE, W LLI AVS;
03/ 24/ 04 (H NR JOULE, CHENAULT, HARRI S;

03/ 24/ 04 (H AM STOLTZE, CROFT

03/ 31/ 04 (H TRANSM TTED TO (S)

03/ 31/ 04 (H VERSI ON. CSHB 514(FIN) AM

04/ 01/ 04 (S) READ THE FI RST TI ME - REFERRALS
04/ 01/ 04 (9 JUD, FIN

04/ 16/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

04/ 16/ 04 (S Schedul ed But Not Heard

04/ 19/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

04/ 19/ 04 (S) Heard & Held

04/ 19/ 04 (S) M NUTE (JUD)

04/ 20/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

W TNESS REG STER

M. Scott Nordstrand

Deputy Attorney Ceneral

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Presented SB 354

SENATE JUD COW TTEE - 3- April 20, 2004



Ms. Lisa Fitzpatrick
Chair, Human Ri ghts Conm ssion
POSI TI ON STATEMENT: Expressed concerns about SB 354

Ms. Jan DeYoung

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Answered questions about SB 354

Ms. Panel a Findl ey

Legal and Research Services Division
Legi sl ative Affairs Agency

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Presented HB 447

M. John Min

Staff to Representative Kott

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Answered questions about HB 514

ACTI ON NARRATI VE

TAPE 04-46, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Committee neeting to order at 8:08 a.m Senators Therriault,
Qgan, French and Chair Seekins were present. The commttee took

up SB 354.

SB 354- HUMAN Rl GHTS COWM SSI ON  PROCEDURES

MR, SCOIT NORDSTRAND, Deputy Attorney Ceneral, Cvil D vision,
Departnment of Law (DOL), told nenbers he spent about 15 years
practicing in the enploynent field when in private practice. He
practiced before the Human Rights Conm ssion on many occasions
and is famliar with its procedures. He nmaintained that the
state has an interest in having an effective admnistrative
procedure to root out discrimnation and provide renedies, and
to have a procedure that is fair to the state when the state is
t he def endant.
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MR. NORDSTRAND explained that SB 354 is designed to rebal ance
sone of the Human Rights Commssion’s (HRC s) procedures to
provide nore fairness in the process and nore effective use of
the HRC s resources. He gave the following synopsis of the
nmeasur e:

The primary thing that this does is it gives the
executive director of the conm ssion the power to pick
and choose those cases that are nost deserving of
proceeding to hearing. That power was essentially | ost
to the director in the case that’s referenced here
Departnent of Fish and Gane v. Meyer, 906 P.2d 1365
(Al aska 1995).

To understand this, you have to understand a little
bit about what the procedure is when you go before the
comm ssion. Let’s assune for a nonent we're talking
about an enployer-enployee situation, which is the
nost common kind of case that conmes before the
comm ssion. There are housing cases and other cases
but that’s the nobst common and probably the nost
contenti ous. A question of whet her there was
di scrimnation based upon age in hiring conmes before
the comm ssion. The way that happens is the person who
didnt get the job would go down to the comm ssion,
would say that they felt they had been discrimnated
agai nst based on age, and then the comm ssion staff
woul d assist them and prepare a conplaint.... You can
see that’s AS 18.80. 100, that process.

So the conplaint is filed and it’s sent to the
enpl oyer. The enployer has an opportunity to respond
and generally that’'s the point at which the enployer
would hire an attorney if they choose to and the
attorney woul d gat her evidence about the circunstances
and prepare...a response back to the conmm ssion saying
why they didn't think there was discrimnation or, on
occasion, there may have been sonething wong and they
offer to renmedy it in some way. And so, then the
process begins for the <commssion to assign an
investigator. The investigator is assigned to |ook
into both sides of the matter and make a determ nation
...under AS 18.80.110 that there was substanti al
evi dence of a discrimnatory practice.

That still is the norm That has not changed under
here. So an investigator, if an investigator finds
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there’s subst anti al evi dence of di scrim natory
practice, then the case is sent to something called
conciliation. You mght call it nediation, whatever
you want to call it. It’'s a tinme when the enployer and
t he enpl oyee and the conm ssion staff sit down and see
if they can work sonething out.

If there’s a failure of consideration, as they say, at
the conm ssion, then the executive director certifies
that fact and it’s assigned forward to hearing. And at
that point a human rights advocate, which is an
attorney enployed by the conmssion, is assigned to
the case to represent the executive director. They
don’t technically represent the enployee but they
pursue their interests before the comm ssion. They go
through a formal discovery process...not unlike any
| awsuit you're in — depositions, interrogatories, all
of that kind of thing happens and all of the costs
associated with that happen too. It may be sonewhat
quicker, but it is, by no neans, a particularly
i nexpensive way to cone to conclusion, and nuch nore
than a civil case.

And then at the end, if there’s a hearing, a hearing
officer is assigned. The case is not heard before the
comm ssion.... Cenerally a contract-hearing officer is
hired. They hear the case, they wite a reconmended
decision, an order, that’'s then recomended to the
Human Rights Conmm ssion that it ultimtely can adopt
or not. The conm ssion has renedial powers that are
limted. They don’t include, for exanple, the power to
award punitive danmages, the power to award non-
econonm ¢ danmges, which is pain and suffering, that
kind of - enotional stress kinds of things. Generally
it’s injunctive relief, Ilike putting them back to
wor k, back pay, benefits, that kind of thing — as they
i ndi cate, making the enpl oyee or the plaintiff whole.

Now what happened in this Meyer case that created the
problem was that the Suprene Court determ nation of
what is substantial evidence to require a hearing,
that is, if you have substantial evidence, you have to
have a hearing — that’s what the Suprene Court says
and that’s what the Jlaw has said to date.
Unfortunately...the standard is very |low, according to
the Suprene Court, and I'm not sure if that’'s because
of the way the statute is witten or because of the
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Suprenme Court’s interpretation of it. Regardless, the
standard is very low. In fact, the allegation has to
be conpletely lacking in nerit in order not to go to
hearing. That’'s a very l|low standard. And so, as a
result, essentially any case that’s got any scrap of
evidence at all of a discrimnatory event goes to
hearing. That’s a problem for the conmm ssion because
the comm ssion really has no way to weed out the good
cases from the bad and wuse its resources nost
effectively and to be the nost effective agency it
can.

Let ne give you a conparison, for exanple, of what the
Equal Enpl oynment Qpportunity Conmi ssion - the feds do.
The feds do the sanme thing. They have an investigation
process but, in fact, they decide whether to take the
case or not. The feds don’'t have, in fact, a
conmi ssion or hearing process to go to. If they want
to bring charges of discrimnation under federal |aws,
civil rights laws, they have to go to the federal
courts. They have to go downtown to the courthouse and
file a lawsuit. That’'s not the case here. But in any
case, they have the power to choose anobngst the
various cases. Wuat this bill does is it gives the
executive director the power to say no, that case
really isn't a very good case. W're not going to win
that case so we’'re not going to take that one forward.
We'll use our resources sonewhere else. That's the
primary thing that this bill does.

MR. NORDSTRAND referred to the analysis section entitled
“Inproves comm ssion procedures” and said it contains
renedies to nmany snall problens encountered by attorneys
over the vyears. First, the HRC is not authorized to
conprom se cl ai ns during t he conciliation pr ocess.
Therefore, if a person didn't get a job on May 1 and the
hearing is on Decenber 1, the HRC would have no choice but
to order back pay for seven nonths. Under the bill, the HRC
woul d have the choice of ordering |ess back pay. The bill

also requires the HRC to follow the Admnistrative
Procedures Act, unless otherwi se provided for in statute

It also allows a hearing officer to grant summary judgnent,
either for or against a case before him or her. R ght now,

comm ssion regulations preclude a hearing officer from
doing that. He told nenbers that an attorney could file
every case that goes before the HRC as a lawsuit in court
and have access to nore renedies, such as non-economc
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damages. However, in the court system if a case is very
bad or very good, the anmount the court must hear can be
limted by a summary judgnent ruling. Because that option
does not exist with the HRC, the HRC nust hear every case
before it. SB 354 will address that issue.

SENATOR THERRI AULT asked why the HRC is precluded from
sumary judgnents now.

MR. NORDSTRAND said he believes the HRC did not want to
deal with summary judgnment notions because of the workl oad
of the human rights advocates. However, on the flip side,

all owing those notions will potentially prevent a nunber of
cases from going to a hearing. He said it is his
under st andi ng t hat sunmary j udgnent not i ons wer e

specifically excluded fromthe HRC regul ati ons.

He then said, regarding SB 354 enhancing fairness of the
commi ssion’s  procedures, in the exanple of an age
discrimnation case, if a finding of substantial evidence
is made, the case would go forward to discovery. However,
in the past, if the problem was determned to be sex
discrimnation rather than age discrimnation, the HRC
could go forward with a hearing on any clains it anended
its conplaint to include. He stated:

What we have found is that there are tines when -
| mean that's sinply sort of sidestepping the
requirenent. If we're to believe that substanti al
evi dence should be found for every claim that
goes to hearing, then if a new issue conmes up in
di scovery for which there has been no finding of
substantial evidence, this sinply provides that
it goes back to that process. An investigator
| ooks at it and determnes if there s substantial
evi dence before that conplaint can be anmended and
go forward so that the enployer or the respondent
can have the benefit of the informal process of
goi ng back through investigation, a response on
the sex discrimnation case, for exanple, and an
opportunity to conciliate. And perhaps, in the
face of the new evidence, conciliation m ght
actually be nore likely, who knows? But it’'s just
a matter of fairness that that’'s the door that
opens to hearing - substantial evidence. It
shoul d be there for every claimthat’ s asserted.
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MR. NORDSTRAND t hen said the conm ssion has taken the view
that it has a 10.5 percent interest rate available to it.
The bill wll tie that rate to the standard interest rate
charged by ot her agenci es.

Regarding the renedies available, MR NORDSTRAND said AS
18.80.130(a) contains a list of possibilities the HRC can
award and says it can award any appropriate relief. 1In
DOL's estimation, it is sinpler to list what the actual
remedies are in a system that is designed to have |limted
renedi es. DCL identified t he i njunctive relief
rei nst at enent, trai ni ng requirenents, and fi nanci al
renedi es used by the HRC. The financial renedies consist of
back pay and front pay, which is from the time of the
hearing forward to renediate any difficulties in putting
that person back into the workforce at the sanme pay | evel
DOL codified that.

MR. NORDSTRAND i ndicated the controversial part is the cap
on the front pay. DOL's original cap in the bill was set at
two years of wages. The Senate State Affairs Conmmttee
| owered that cap to one year. He pointed out the bill
contains a standard of what a conplainant nust prove to be
eligible for front pay [bottom of page 4]. He noted that
DOL discussed this bill wth the HRC and found the
commission to be in agreenent with the proposed changes
with the exception of the front pay issue. DOL believes
that in order to divine what econom c danmages are in an
enpl oynent case, one has to determ ne how nmuch the enpl oyee
woul d have earned if he or she had not been discrimnated
against. The anopunt that person earned in alternative
incone is then subtracted. Front pay is a different ani mal,
in that no one knows what incone he or she will earn in the
future and how far out into the future that noney should be
awar ded.

AN UNI DENTI FI ED SPEAKER asked how that nunber i s
det er m ned.

MR. NORDSTRAND said the conprom se was to cap that anount
DOL believes this system was designed to provide |limted
renedies by the governnment, rather than taking a case to
court. He pointed out the language in the current version
of the bill doesn’'t necessarily support an award of front
pay. The HRC has interpreted that |anguage to nean that
front pay is avail able but that point could be argued.
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SENATOR THERRI AULT asked M. Nordstrand for that citation.
MR. NORDSTRAND pointed to Section 6(a)(1).

SENATOR FRENCH referenced the word change in Sec. 18.80.100
and asked the difference between “practice” and “conduct.”

MR. NORDSTRAND said that word change was nmade for the sake
of consistency. He believes “practice” is the better word
because the word “conduct” could be interpreted to nean an
action. He noted the HRC did not object to that change.

SENATOR FRENCH responded that his “first blush” response is
that a “conduct” is sonmething a person does once, while a
“practice” is sonething that is done nore than once.

8:30 a.m
SENATOR OGAN agreed with Senator French’s interpretation.

MR. NORDSTRAND mai nt ai ned that DOL was nmaking no attenpt to
change the scope of what the HRC or act does; that change
was sinply an attenpt to use better | anguage.

SENATOR FRENCH asked if the EEOC does summary judgnent
notions and di sm ssal s.

MR. NORDSTRAND replied, “Wll certainly the EEOCC, when they
go to court, are subject to all of the federal rules of
civil procedure.”

SENATOR FRENCH asked if the EEOC has an in-house type of
system simlar to the HRC

MR. NORDSTRAND expl ai ned:

No, the EEOC itself doesn’ t - WwWth rare
exception. There are sone very rare exceptions
that involve political appointees where the EECC
has a hearing officer systemthat is then subject

to appeal, | believe, to the Crcuit Court. It’s
an odd system designed to take the politica
issues out of the local courts | think. O her

than that, they don’'t have a commission that sits
i ke t he Human Ri ght s Comm ssi on as an
adj udi cator that can award relief. They have to
go downtown to the courthouse and so when they
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get there, they would have the full benefit of
Cvil Rule 56 for sunmary judgnent.

CHAI R SEEKI NS asked Ms. Fitzpatrick to testify.

M5. LISA FITZPATRICK, chair of the HRC, told nenbers the
HRC consists of seven individuals. She noted, in response
to a statenment made by M. Nordstrand about renedies
avai lable to the HRC, the HRC believes that Section 6(a)(1)
will not provide enough relief to nmake the conplainant
“whole.” The HRC is involved in ongoing discussions wth
the Governor about its concerns and is hopeful that they
can agree on |anguage that addresses those concerns. The
HRC believes the existing |anguage is not conprehensive
enough and would prefer to use a “catch-all” phrase or to
use an enunerated |ist of renedies.

CHAIR SEEKINS asked if the HRC has a guideline for
appropri ate renedies.

M5. FITZPATRICK said the guidelines are set to allow the
HRC to provide “whole” relief. The HRC has never awarded
any non-econom ¢ damages, however, if an enployee is ill,
| oses his job and nedical insurance and incurs huge nedi cal
costs, the language in the bill would prevent the HRC from
requiring that individual to be conpensated for those
medi cal costs.

MR. NORDSTRAND informed nenbers that DOL nmet with the HRC
and presented the bill. The HRC provided witten coments,
from which DOL nmade significant changes to the bill, for
exanple renoval of a provision that would allow paynent of
attorney’s fees to the prevailing enployer. Oher changes
were made in regard to mtigation of damages and anendi ng
conplaints. The HRC asked for four specific changes and the
only change DOL and the HRC could not agree on was front
pay. He said he was unaware that the HRC net and decided to
chal l enge the renedy section of the bill. H's understandi ng
was that the only issue that renmined was that of front pay
and the HRC's vote to cap front pay at two years failed
with 4 against and 3 in favor.

CHAIR SEEKINS asked if the HRC pays all attorneys fees for
t he conpl ai nant .

MR NORDSTRAND said it does.

SENATE JUD COW TTEE -11- April 20, 2004



CHAIR SEEKINS asked if the enployer cannot recover any
damages if the enpl oyer prevails.

MR. NORDSTRAND said that is not specifically precluded. A
provision at the end of the act says the HRC can award
attorneys fees, however, the HRC does not do that. He
expl ai ned:

In other words, if you go through a whole hearing
and at the end there’s a question should the
comm ssion award attorneys’ fees, well they're
not going to award attorneys’ fees. They could
theoretically seek attorneys’ fees to cover their
costs — | nean they have a human rights advocate
who is proceeding. | don't know that they do
that. And if they were to award, say if the
enployer were to win the case, the only party
agai nst whom they could award attorneys’ fees
would be the commission. In other words, they’'d
be awarding fees against thenselves essentially
because the control of the case going through
hearing is with the executive director. It’s not
with the individual, the enployee, per se, and
they don't actually represent the enployee in
these hearings. They represent their interests.
So, there’s power in the statute to award
attorneys’ fees but they don't do it, so an
enpl oyer gets nothing if they wn.

CHAI R SEEKINS asked if the case was in court, the parties
woul d be subject to Rule 82.

MR. NORDSTRAND said that is correct. If an attorney brought
the case to court and the enployer were to prevail, partial
attorneys’ fees would be awarded under Rul e 82.

CHAI R SEEKI NS asked Ms. DeYoung to address Senator French’s
concern about the word change from “conduct” to “practice.”

M5. JAN DeYOUNG Assistant Attorney Ceneral, DOL, said her
recollection is that no one had a problem with the word
“conduct,” but several phrases were used throughout the
bill so the purpose was to provide consistency. She said
she had a particular concern wth using the word
“di scrimnation” by itself because only unl awf ul
discrimnation is problematic. Many differences are
recognized in the law as valid discrimnation. She said her
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point is that no one was concerned that the word “conduct”
was bad; the concern was with inconsistency throughout the
stat utes.

MR. NORDSTRAND said AS 18.80.110, the original substanti al
evi dence | anguage, says if the investigator determ nes that
the allegations are supported by substantial evidence, the
i nvestigator shall imrediately try to elimnate the
discrimnation. He explained that parts of the act speak
just to discrimnation, yet people act discrimnatorily all
of the tinme and those acts may or nay not be illegal. DOL
was attenpting to nmake the | anguage nore precise.

SENATOR FRENCH asked, for the record, if M. Nordstrand is
saying it is his belief that nothing about that word change
woul d prevent a person from bringing a conplaint before the
HRC based on a single act.

MR.  NORDSTRAND responded, “Absolutely not, that 1is a
practice.”

M5. FITZPATRICK clarified, regarding the HRC s concern
about the relief provision, the HRC did not pay sufficient
attention to that provision during the first go-around and
did not appreciate the gravity of it. Upon closer scrutiny,
the HRC realized it will create a significant problem and
decided to mneet. The six commssioners present felt it
needed to be addressed.

CHAIR SEEKINS asked if the HRC discussed that provision
after it met wth DOL.

MS. FITZPATRICK said it did. She furthered that M.
Nordstrand was out of town at the tinme so she ended up
speaking with M. Tibbles about the problem

CHAI R SEEKI NS announced that with no further participants,
public testinmony was cl osed.

SENATOR FRENCH asked Chair Seekins if it was his intent to
nove the bill from conmttee today or whether he planned to
give the two parties tine to work on the disputed topic.

CHAIR SEEKINS asked M. Nordstrand if DOL w shed to have
additional time to talk to the HRC
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MR. NORDSTRAND believed it was safe to say that DOL has
agreed to disagree with the HRC on that issue. He expl ai ned

that the general concept is that the bill wll either
contain a specific list of renedies that identify what can
and cannot be done or it wll have open-ended relief

| anguage, and that is precisely the issue that DOL is
trying to solve. DOL believes that people who participate
in a governnment-funded process should expect I|imted
remedies from that process. He noted that wunfettered
remedies permt interesting settlenment negotiations. For
exanple, he learned in DOL's discussions with the HRC, that
front pay has settlenent inplications because it can be
cal cul ated at any nunmber and be used as a negotiating tool.
Any good | awyer woul d have an economi st try to nmaxim ze the
front pay nunber. If the econom st determ ned the front pay
to be $50,000 for 5 years, another $250,000 woul d be on the
negotiating table. DOL is saying that sone |evel of
certainty, in this case one year of front pay, is a fair
bal ance and wll create nore certainty of outcone and
encourage settlenent. It wi || also give reasonable
expectations to the claimants. He repeated that DOL sinply
di sagrees that an appropriate list is limting.

CHAI R SEEKI NS asked, using Ms. Fitzpatrick’s exanple of an
enpl oyee who lost a job with nedical benefits and incurred
huge nedical costs, whether an enployer would be required
to pay back pay and the | oss of benefits.

MR. NORDSTRAND said, in general, part of the conpensation
package would be the benefit package. However, there is an
ongoi ng debate about whether the enployer would be |iable
for the cost of insurance versus the consequential damages.
DOL falls on the side of the enployer’s benefits being the
defining term He noted that although consequential things
can happen, many of those things are within the enployee’s
control. He said there are people who have no job and not
enough noney to buy nedical insurance and incur nedical
costs. If those costs are so consequential to that case

for exanple if a catastrophic nedical injury occurs, then
the case should be in court. He said his friends in the
plaintiffs’ enploynent bar often nonitor the HRC s cases
and take the good cases to court. He continued, “There is a
limt. Yes. And in this case, we would not be funding a
mllion dollars of nedical costs that were uninsured. W
would be funding, and our wunderstanding would be, the
benefit cost.”
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CHAIR SEEKINS asked if the [HRC] would be making the
determ nation on whether the practice that caused the
person to lose his job was discrimnatory but the court
system would determ ne the danmages that resulted from the
| ost job because the HRC is not the proper venue for that
kind of a claim

MR. NORDSTRAND replied, “Any nore than punitive damages is
because they don’'t have the authority to award those
damages.”

SENATOR FRENCH thought the HRC exists because nmany cases
are for perhaps $5,000 and, although that anmount m ght be a
crushing anount for the plaintiff, it is not worth an
attorney’s tine.

MR. NORDSTRAND said that is certainly true and the small
cases are the business of the HRC to sone degree, but the
director will be given discretion. He noted there is a
point where one has to consider whether the cost of
litigating such a case is worth the HRCs tine to go
through the entire proceeding. He said the EEOCC is very
good at getting the big cases where it tackles class action
suits or cases that will set things right for a lot of
enpl oyees. But the HRC has been bogged down with a |ot of
cases that perhaps shouldn’t go to hearing and it would be
nore advantageous to use its resources for investigations.
He offered that a person with $5,000 in nedical costs could
also file a claimin small clains court.

CHAIR SEEKINS agreed that small clains court is very
effective and efficient but expressed concern that the
financial Iimt for that court is too | ow.

SENATOR THERRI AULT asked if a plaintiff could take the
HRC s deternmination as fact before the court.

MR. NORDSTRAND said that is an interesting question. He
conmment ed:

It would be subject to review, li ke any
adm ni strative agency finding, but it would go up
through that process and, for exanple, if you -
t heoretically, I haven’t seen it done but
theoretically, if you had a finding here of
di scrimnatory conduct, you mght be able to go
forward in court and seek other remedies too.
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SENATOR THERRI AULT said a person wi thout the noney to go to
court who went through the HRC process first and was
successful would be getting sonething of trenendous value
wi t hout going to court.

MR. NORDSTRAND said DOL discussed whether to include an
opt-out provision so that a person who went through the HRC
process woul d be opting out [of court].

M5. DEYOUNG stated that provision was not included in the
bill.

TAPE 04-46, SIDE B

CHAI R SEEKINS said his concern was that this bill would not
give a person who was collaterally damaged recourse wthin
the system but his concern has been addressed.

VS. DEYOUNG i nf or med menber s t hat regar di ng t he
substitution of the word “practice” for “conduct ,”
discrimnatory practices are defined in the human rights
| aw, which is why the word “practice” was chosen

CHAIR SEEKINS noted he saw no reason to hold the bill in
commi ttee.

SENATOR THERRI AULT noved SB 354 from committee wth
i ndi vidual recommendations and its zero fiscal note.

CHAI R SEEKI NS announced that with no objection, the notion
carried. He then announced a 5-m nute recess.

CSHB 447(JUD)-2004 REVISOR S BI LL

MS5. PAMELA FINLEY, Revisor of Statutes, Legislative Legal
and Research Services, remnded nenbers that a revisor’s
bill 1is produced every year to clean up the statutes
wi t hout making any policy changes. She told nenbers that a
good deal of CSHB 447(JUD) addresses the executive orders
that were inplenented last year. In addition, the attorney
general requested that HB 447 include a provision to update
a statute to match the Carlson case. She said she does not
normal Iy include changes in the revisor’s bill to conform
to court cases but, in this particular case, that change
seened reasonabl e.
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SENATOR FRENCH asked for an explanation of the Carlson
case.

M5. FINLEY said it pertained to the resident and non-
resident fee differential inlimted entry permts.

CHAIR SEEKINS asked where that provision is in CSHB
447(JUD) .

M5. FINLEY cited Section 6 on page 7 and 8 of the bill and

expl ained that the court essentially said that (C wll not
pass constitutional nuster, (D) sort of will, and that (3)
will not. The changes in the bill wll change the statute

to say what the court found acceptable. She added that sone
of the changes in Section 11 pertain to conform ng changes
that were not nade in the executive order

CHAIR SEEKINS noted that no one signed up to testify and
there were no further questions or discussion.

SENATOR OGAN noved CSHB 447(JUD) from commttee with its
zero fiscal note and asked for unani nbus consent.

CHAI R SEEKI NS announced that w thout objection, the notion
carried.

HB 514- CH LD SUPPORT ENFORCEMENT/ CRI MES

MR. JOHN MAIN, staff to Representative Pete Kott, rem nded
menbers that at the |last neeting, Senator French had asked
for an anendnent [to clarify the language in Section 5
(2)(A)-(C on pages 3 and 4].

CHAI R SEEKINS confirned that anendnent is now |abeled XA 1
and entertained a notion to consider the anendnent as
Amendment [ 2].

SENATOR OGAN so noved.

SENATOR FRENCH asked for an expl anati on.

MR MAIN said it basically specifies that the standard is
“intentionally” in subsections (A)-(C and renunbered those

secti ons.

CHAI R SEEKINS and SENATOR FRENCH felt that Anmendnment [2]
reads better than the original |anguage.

SENATE JUD COW TTEE -17- April 20, 2004



SENATOR FRENCH asked what lines 6 through 15 on page 2 of
Anmendrent 1 woul d do.

CHAIR SEEKINS clarified that the anendnent should Dbe
referred to as Amendnent 2.

MR. MAIN expl ained that provision has been in the statute
and CSED has had no problem with that |anguage in the
prosecution of cases.

CHAIR SEEKINS questioned whether the only change is to
correct the nunbering sequence to conform to the changes
made in the first part of Anendnent 2.

MR. MAIN said that is correct.

SENATOR FRENCH renoved his objection to the adoption of
Amendnment 2 so it was adopted. He then asked M. Miin the
theory behind revoking sport hunting and fishing |icenses
for non-paynent of child support in Section 9 on page 4.

MR. MAIN told nenbers that deal was brokered between the
federal government and the State of Alaska. The federal
government requires that hunting and fishing |icenses be
revocabl e but Alaska does not track hunting and fishing
licenses in the same way that other states do. O her states
have an updated database; in Alaska, that information is
turned in to the state in February or May. The legislature
did not want to nake the revocation of fish and gane sport
licenses part of the wearlier bill that provided for
revocation of occupati onal and drivers’ | i censes.
Therefore, the best renedy was to revoke the sport hunting
or fishing license at the tine of a crimnal conviction for
non- support. He expl ai ned:

There are two ways that it can be taken that way,
one is civil, which is to be held in contenpt -
the court can take at that tinme or if the
individual is convicted of failure to pay child
support, crimnal non-support msdenmeanor, as it
presently is, and that satisfied the federal

governnment. They’'re not happy about it but
they’re satisfied that at l|east there is a
provision with which to be able to renove the
hunting/fishing |icense. Basical ly, it’s the

privilege of hunting and fishing as a sport
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conpared to subsistence, and that was one of the
i ssues that was placed under [AS]09.50.020. It
lists out what 1is considered a recreationa
| icense and what is considered to be subsistence
and personal. Recreational is only considered to
be sports fishing and sport hunting. The persona
use fishing — dipnetting, that kind of stuff that
is exenpted, subsistence fishing and subsistence
hunting is al so exenpted.

CHAIR SEEKINS said every resident in the state is
considered by state law to be a subsistence hunter, which
is why the state has tier 2 permts that anyone can apply
for. That is not the case under Al aska |law for fishing and
there is no license for subsistence fishing. However, for
personal use fishing, a person nust have a |license. He was
not sure whet her Alaska law differentiates between
recreational fishing and personal use fishing to feed one’s
famly

MR. MAIN responded that personal wuse fishing under AS
16. 05.940 i s described as:

‘personal use fishing’ means the taking, fishing
for, or possession of finfish, shellfish, or
other fishery resources, by Al aska residents for
personal use and not for sale or barter, wth
gill or dip net, seine, fish wheel, long line, or
ot her neans defined by the Board of Fisheries;

MR MAIN added that sport fishing is different than
personal use fishing.

CHAIR SEEKINS said the sane |icense exists for sport and
personal use fishing.

MR MAIN noted that sport fishing is described under AS
16.04.940(29); while personal wuse fishing is described
under AS 16.04.940(24). Sport fishing is described as:

...Mmeans the taking of or attenpting to take for
personal use and not for sale or barter any fresh
water, marine, or [anadronous] fish by hook or
line held in the hand, or by hook and line with
the line attached to a pole or rod which is held
in the hand or <closely attended, or by other
nmeans defined by the Board of Fisheries;
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CHAIR SEEKINS referred to his own fishing Iicense and noted
it did not contain a category for personal use. He
questioned how a person could personal use fish to feed his
famly but not recreational fish.

SENATOR OGAN indicated that a person nmust buy a sport fish
| i cense to personal use fish

CHAI R SEEKI NS expressed confusion about whether or not a
sport fish license could be revoked if it is not being used
as a recreational |icense.

MR. MAIN pointed out the |language in the present |aw says
“the court may” and in the 24 cases in which individuals
were convicted of crimnal non-support, CSED did not
request the revocation of recreational fishing |licenses and
the court did not order any such revocati ons.

CHAI R SEEKI NS suggested, for the sake of accuracy, putting
| anguage in the bill to explain that a recreational |icense
does not nean a license necessary to participate in
personal use or subsistence hunting and fishing.

MR. MAIN noted that Senator Ogan said he wote nost of that
statute and that it doesn’'t apply to those itens that are
not considered to be recreational |icenses.

CHAI R SEEKI NS announced a brief recess.
9:30 a. m

Upon reconveni ng, Senat or Therri aul t rej oi ned t he
comm ttee.

CHAIR SEEKINS comrented that the key word in the penalty
for aiding and abetting in the non-paynent of child support
is to “restrict” a recreational fishing or hunting |icense
for a period not to exceed one year, as defined in AS
09.50.020(c). He said that subsection refers to a sport
fishing license unless it is required to participate in
personal use or subsistence fishing. He said this is a
toothl ess | aw except that the court could order a person to
only use a hunting or fishing license for the purpose of
personal use or subsistence, and not for recreation.
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SENATOR FRENCH questi oned whether the |aw should read, “the
court may restrict” and not address suspend or revoke
because the court cannot suspend a license.

MR. MAIN repeated this was a way to conply with the federa
mandate but not require the Al aska Departnent of Fish and
Gamre (ADF&G) to create a database that was accessible by
ot hers.

CHAIR SEEKINS said it just seens that all an offender would
have to say is that he or she needs the license for a
personal wuse fishery. He said he feels confortable wth
that because he did not want a person’s personal use or
subsi stence |icense to be affected.

Menbers then updated Senator Therriault on the issue they
wer e di scussi ng.

SENATOR THERRI AULT asked if that penalty has been inposed
on people for non-support and this bill wll now inpose it
on those who aid and abet the offender.

MR MAIN said that is correct.

SENATOR FRENCH questioned how an ADF&G officer would | ook
at a sportfishing license, know the difference, and enforce
t hat provision.

CHAI R SEEKI NS sai d he coul dn’t i magi ne.

SENATOR OGAN recalled that requiring social security
nunbers on fishing |icenses was very controversial several
years ago and he believed that |aw was amended to renobve
that requirenent. He stated, “l suppose we may hear that
they have to wear a scarlet letter or other things as well,
since we do all this stuff to them”

CHAI R SEEKINS noted that fishing and hunting |icenses have
been very useful in ternms of finding people.

SENATOR OGAN told nenbers he heard froma man |ast night on
this topic who did not want to go on record, which he
thinks is common because of the scarlet letter factor. He
said as a legislator, he has heard many constituents
conpl ai n about CSED and he rel ayed sone of their stories to
menbers. He expressed concern that those people who |ose
jobs or have other problens and get behind with child
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support paynents will now becone felons and that there is a
whol e contingent of people who do not testify and are not

bei ng represented. He said he does not |ike people who will
not help support their children but he cannot support the
bill as is because it will nake sone people felons who are

trying to support their kids but cannot.

CHAIR SEEKINS said he shares sone of Senator Ogan’s
concerns but two things on page 2 give him confort. The
first is on line 2, which is the phrase, “wthout | awful
excuse,” to provide the support. That phrase is defined on
lines 23, 24, and 25 as having the financial ability or the
capacity to acquire that ability through the exercise of
reasonable efforts. He said if the person Senator Ogan
referred to does not have the financial capacity, that
woul d be a | awful excuse unless the person has the capacity
to acquire that ability and refuses to do so.

MR. MAIN confirmed that is true.
CHAI R SEEKI NS sai d soneone who has fallen on hard tines and
cannot support their child would not fall wunder this

st at ut e.

MR. MAIN said given that CSED has only four investigators
and has been able to prosecute only 24 cases in 4 years,

this bill will not increase its caseload but it will allow
CSED to negotiate deals with people because the law wll
have nore teeth. He noted there wll always be people who

refuse to pay, no matter what, and people who cannot afford
to pay, no matter what.

CHAI R SEEKINS asked what process CSED would have to go
through to prosecute a person with a class C felony.

MR MAIN said a supervisor would review a case. If the
anount owed is significant (at |east $15,000), and there
has been no record of paynent, except perhaps a permanent
fund dividend, all civil renedies have been exhausted, and

no data shows the individual is earning wages or has
assets, the supervisor would refer the <case to the
investigations wunit. That unit would gather evidence
t hrough subpoenas and interviews, and present findings to
an assistant attorney general. The assistant attorney
general would then review the case to determ ne whether it
neets the criteria. |If it appears the case wll Dbe
successful, she will take that case to a grand jury. If the
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grand jury give the go ahead, the DOL would proceed wth
prosecution. He pointed out that red flags could be raised
at many points along the way to where the case would not be
pursued as a felony.

V5. VEENDLANDT added that the requirenment that a person have
| awf ul excuse cones down to, in nost cases, that person’s
ability to pay. She said M. Min s description of the
process is absolutely correct.

CHAI R SEEKINS asked if DOL is |ooking for the person who is
living large on their children and refusing to pay any
child support.

M5. VWENDLANDT said that is correct.

SENATOR OGAN sai d although the |awful excuse |anguage is in
the bill, the policy is to not let people in arrears drive
or to have an occupational |icense. Therefore, that person
cannot work, hire a lawer, or get the support order
nodi fied. He expressed concern that the policy creates a
death spiral and is counterproductive to the children, as
they will get no support. He said he has talked to a | ot of
men who see no way out and ultimately the children are
hurt.

SENATOR THERRI AULT said he has heard from people over the
years that they can pay their child support obligation
under Rule 90.3 but to do so would disenfranchise their
current famlies. He questioned how to balance the
possibility that a person mght have to nove his current
famly out on to the street to pay a child support
obligation froma previous fam|ly.

MR MAIN said if that individual wll struggle to pay, he
can request a hearing before a revenue hearing officer. He
indicated he is aware of nore than one case in which the
hearing officer reduced the child support obligation. In
addition, CSED has reduced paynments when establishing
nodi fications when a second famly is invol ved.

SENATOR FRENCH asked at what stage of the process would a
person | ose a driving |icense.

MR MAIN said a person does not have to be convicted of
crim nal non-support to lose a driver’'s license or
occupational license. CSED is asking the individual to cone
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to the table at that point because the individual owes a
| ot of noney. If the person cones to the table and sets up
a paynment agreenent, the person can have his driver’s and
occupational |I|icenses back. In nost of those cases, the
i ndi vi dual s have not paid any support for quite sone tine.
He repeated that a person could be in arrears for 11 nonths
before losing the ability to drive. He said that CSED is
setting up prograns to outreach to rural areas to help
peopl e understand the process and to help people pay their
obligation on an ongoing basis. He said if the person has a
hardship issue, CSED will|l reduce paynents until the person
is back on his feet.

CHAI R SEEKI NS asked how CSED woul d deal with an obligor who
says he cannot even begin to pay until he gets his driver’s
| i cense back

MR MAIN said it does.
SENATOR OGAN st at ed:

Part of nmy argunent, [indisc.] is that we' ve
given into the federal mandates to suck up the
federal noney and we’ve given judicial powers to
bureaucrats. Ckay — you |ose your license. Ckay -
you can’t operate your business anynore just
because, you know, then go for a hearing — there
m ght be sonme hearing process in the departnent
but...[END OF TAPE].

TAPE 04-47, SIDE A

CHAIR SEEKINS agreed with Senator Ogan but said, at this
point, he is questioning what to do with the person who
owes over $10,000 in child support or has not nmade a single
paynent for 24 nonths and has been previously convicted
under this section or a simlar provision in another
jurisdiction and the aggregate anpunt accrued is nore than
$5, 000 and has no | awful excuse.

SENATOR OGAN said the second offense wuld be a
m sdenmeanor. He noted a person would |ose his or her
ability to own a weapon if convicted with a class C felony.
He pointed out these people are not violent and the idea
behind a felony is that it is a crine conmtted wth evil
intent. He repeated that the constitution bans putting
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people into prison for debt. He suggested that the judge
woul d cone down harder on a second m sdeneanor convicti on.

SENATOR THERRI AULT commented that this is the worst part of
a legislator’s job — trying to |l egislate people’ s lives.

CHAI R SEEKI NS announced that HB 514 would be the first bill

heard at the conmttee’s next neeting. He then adjourned
the neeting at 10: 00 a. m
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