ALASKA STATE LEG SLATURE
SENATE JUDI Cl ARY STANDI NG COW TTEE
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TAPE(S) 40, 41
MEMBERS PRESENT

Senat or Ral ph Seekins, Chair
Senat or Scott Ogan, Vice Chair
Senat or CGene Therri aul t
Senat or Johnny Ellis

Senat or Hollis French

VEVMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

SENATE BILL NO 379
"An Act providing that public nmenbers of the Board of Trustees
of the Al aska Permanent Fund Corporation may be renoved only for
cause; and providing for an effective date.”

MOVED CSSB 379(JUD) OUT OF COW TTEE

SENATE BI LL NO. 311

"An  Act providing for a special deposi t for workers'
conpensation insurers; relating to the board of governors of the
Al aska Insurance Guaranty Association; relating to covered
wor kers' conpensation clainms paid by the Al aska |nsurance
Guaranty Association; stating the intent of the |egislature, and
setting out limtations, concer ni ng t he interpretation,
construction, and inplenmentation of workers' conpensation |aws;
relating to restructuring the Alaska workers' conpensation
system elimnating the Alaska W irkers' Conpensation Board,
establishing a division of workers' conpensation wthin the
Department of Labor and W rkforce Developnent and assigning
certain Alaska W rkers' Conpensation Board functions to the
di vision and the Departnent of Labor and Workforce Devel opnent;
establishing a Wrkers' Conmpensation Appeals  Conmm ssion;
assigning certain functions of the Al aska Wrkers' Conpensation
Board to the Wirkers' Conpensation Appeals Comm ssion; relating
to agreenents that discharge workers' conpensation liability;
providing for hearing officers in workers' conpensati on
proceedi ngs; relating to workers' conpensation awards; relating
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to an enployer's failure to insure and keep insured or provide
security; providing for appeals from conpensation orders;
relating to workers' conpensation proceedings; providing for
suprene court jurisdiction of appeals from the Wrkers'
Conmpensati on Appeal s Commi ssion; providing for a nmaxi mum anount
for the <cost-of-living adjustnent for workers' conpensation
benefits; providing for admnistrative penalties for enployers
uni nsur ed or wi t hout adequat e security for wor ker s’
conpensation; relating to assigned risk pools and insurers; and
providing for an effective date."”
MOVED CSSB 311(JUD) OUT OF COW TTEE

SENATE BILL NO 323
"An Act relating to a project owner's liability for workers’
conpensation and the exclusiveness of liability for workers'
conpensation.”

HEARD AND HELD

SENATE BILL NO. 354
"An Act relating to conplaints filed with, and investigations,
hearings, and orders of, the State Conm ssion for Human Rights;
maki ng conform ng anendnents; and providing for an effective
date."

SCHEDULED BUT NOT HEARD

PREVI QUS COW TTEE ACTI ON
BILL: SB 379

SHORT TI TLE: PERM FUND BOARD PUBLI C MEMBER REMOVAL
SPONSCR(s): RULES BY REQUEST OF THE GOVERNOR

03/ 26/ 04 (S) READ THE FIRST TIME - REFERRALS
03/ 26/ 04 (S) JUD, FIN

04/ 05/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205
04/ 05/ 04 (S) Heard & Hel d

04/ 05/ 04 (S) M NUTE( JUD)

04/ 14/ 04 (S) JUD AT 5:30 PM BUTROVI CH 205
BILL: SB 311

SHORT TI TLE: | NSURANCE & WORKERS' COVPENSATI ON SYSTEM
SPONSCR(s) : RULES BY REQUEST OF THE GOVERNOR

02/ 09/ 04 (S) READ THE FIRST TIME - REFERRALS
02/ 09/ 04 (S) L&C, FIN

02/ 10/ 04 (S) L&C AT 1:30 PM BELTZ 211

02/ 10/ 04 (S) Heard & Hel d

02/ 10/ 04 (S) M NUTE( L&C)
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02/ 19/ 04
02/ 19/ 04
02/ 19/ 04
02/ 26/ 04
02/ 26/ 04
02/ 26/ 04
03/ 04/ 04
03/ 04/ 04
03/ 04/ 04
03/ 05/ 04
03/ 05/ 04
03/ 05/ 04
03/ 12/ 04
03/ 26/ 04
03/ 26/ 04
03/ 26/ 04
04/ 05/ 04
04/ 05/ 04
04/ 05/ 04
04/ 07/ 04
04/ 07/ 04
04/ 14/ 04
04/ 14/ 04

BILL: SB 323

(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1:30 PM BELTZ 211
Moved SB 311 Qut of Committee
M NUTE( L&C)

L&C RPT 1DP 1DNP 2NR

DP: BUNDE; DNP: FRENCH, NR: SEEKI NS,
STEVENS G

JUD REFERRAL ADDED AFTER L&C
JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

M NUTE( JUD)

JUD AT 5:30 PM BUTROVI CH 205
-- Meeting Cancel ed --

JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

SHORT TI TLE: WORKERS COVPENSATI ON AND CONTRACTORS

SPONSOR( s) :

02/ 13/ 04
02/ 13/ 04
03/ 04/ 04
03/ 04/ 04
03/ 04/ 04
03/ 09/ 04
03/ 09/ 04
03/ 09/ 04
03/ 10/ 04
03/ 10/ 04
03/ 10/ 04
03/ 17/ 04
03/ 17/ 04
03/ 17/ 04
04/ 02/ 04
04/ 02/ 04
04/ 02/ 04
04/ 07/ 04
04/ 07/ 04
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

SENATOR(s) SEEKI NS

READ THE FI RST Tl ME - REFERRALS
L&C, JUD

L&C AT 1: 30 PM BELTZ 211
Heard & Hel d

M NUTE( L&C)

L&C AT 1: 30 PM BELTZ 211
Moved SB 323 Qut of Committee
M NUTE( L&C)

L&C RPT 2DP 2NR 1AM

DP: BUNDE, SEEKINS; NR DAVI S,
STEVENS G AM FRENCH

JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205
Heard & Hel d
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04/ 07/ 04 (S) M NUTE( JUD)
04/ 14/ 04 (S) JUD AT 5:30 PM BUTROVI CH 205

W TNESS REG STER

M. Robert Storer

Al aska Per manent Fund Cor poration

PO Box 25500

Juneau, AK 99802-5500

POSI TI ON STATEMENT:  Answer ed questions about SB 379

M. M ke Barnhill

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT:  Answer ed questions about SB 379

Ms. Kristen Knudsen

Assi stant Attorney General

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON  STATEMENT: Answered questions about the
anendnents to SB 311

M. Scott Nordstrand

Deputy Attorney Ceneral

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON  STATEMENT: Answered questions about the
anendnents to SB 311

M. Paul Lisankie
Di vision of Wirkers’ Conpensation
Departnent of Labor & Wbrkforce
Devel opnent
PO Box 21149
Juneau, AK 99802-1149
POSI TI ON  STATEMENT: Answered questions about the
anendnents to SB 311

M. John G uchi ci

| BEW
Fai r banks, AK
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POSI TI ON  STATEMENT: Answered questions about the proposed
amendnents to SB 311

M. Steve Constantino

No address provided

POSI TI ON STATEMENT: Qpposed to the de novo review provision in
SB 311

Ms. Constance Lucie

No address provi ded

POSI TI ON STATEMENT:  Supports the de novo review provision in SB
311

M. Chancy Croft

Anchor age, AK

POSI TI ON STATEMENT:  Expressed concern about the absence of tine
limts for decisions in SB 311

Ms. Pam LaBol | e

Al aska St ate Chanber of Comrerce

217 Second Street

Juneau, Al aska 99801

POSI TI ON  STATEMENT: Supports CSSB 311(JUD) and opposes
Amendnent 4b

M. WMatthew Maxner

No address provided

POSI TI ON STATEMENT:  Supports the de novo review provision in SB
311

M. Jack MIler

Counsel

Al aska St ate Chanmber of Commerce

217 Second Street

Juneau, Al aska 99801

POSI TI ON STATEMENT:  Answer ed questions about the CS to SB 323

M. Todd Larkin

Juneau, AK

POSI TI ON STATEMENT: Answer ed questions about Anmendnent 1 to CSSB
323(JUD)

ACTI ON NARRATI VE

TAPE 04-40, SIDE A
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CHAIR RALPH SEEKINS reconvened the Senate Judiciary Standing
Commttee neeting at 5:45 p.m Al mnmenbers were present. Chair
Seekins noted that at the norning neeting, the conmittee was
considering anendnents to SB 311. He said the commttee would
set SB 311 aside for a few mnutes and take up SB 379.

"#SB379
SB 379- PERM FUND BOARD PUBLI C MEMBER REMOVAL

CHAIR SEEKINS rem nded nenbers that at the last neeting on SB
379, a question was raised about what constitutes a crimnal
offense of noral turpitude. A nenorandum in response to that
guestion was distributed to nenbers.

SENATOR FRENCH noted assault in the third degree, a class C
felony, is not listed. He suggested that the commttee m ght
want to add that offense. He then noved to adopt Anendnent 1:

AMENDMENT 1

On page 1, lines 8-9 delete, “involving noral turpitude”

CHAI R SEEKINS asked for an exanple of an assault in the third
degr ee.

SENATOR FRENCH explained that typically it involves putting a
person in fear of immnent serious physical injury by neans of a
dangerous instrunent, such as pointing a knife at a person.

SENATOR THERRI AULT obj ected to Anendnent 1.

SENATOR OGAN asked if the legislature confirms the nenbers of
the Board of Trustees of the Al aska Permanent Fund Corporation
(APFC) and whether that is set in the Constitution.

CHAIR SEEKINS said the |legislature does not confirm the board
menbers.

MR. STORER told nmenbers that the Board of Trustee appointnents
are not addressed in the Constitution.

SENATOR THERRI AULT recalled a |lengthy debate three or four years
ago that involved an issue that prohibits the l|legislature from
requiring confirmation by statute.

CHAI R SEEKINS did not believe that issue had anything to do with
renoval for cause.
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SENATCOR THERRI AULT added:

| think where the constitution specifically allows the
| egi slature to have confirmation powers, that’'s where
we have it because it’s an infringement on the
executive’'s power. So | think, if 1I'm remenbering
correctly, because we’'re not granted that power
specifically for this board, we can’'t assune that
power just by statute, if | renmenber the debate.
Because | think we had this issue before us when we
had the proposal to require confirmation and that was
the hurdle that we had to get over

SENATOR OGAN was satisfied with that explanation and said if he
changes his mnd after doing sonme research, he wll offer an
amendnent at a later date.

SENATOR THERRI AULT noved CSSB 379(JUD) and its acconpanying
fiscal notes fromcomrittee with individual recomendati ons.

CHAIR SEEKINS announced that wthout objection, the notion
carried.
#

"#SB311
SB 311-1 NSURANCE & WORKERS' COVPENSATI ON SYSTEM

[ The committee heard SB 311 at its April 14, 2004 8:00 a.m
neeting, at which tinme it adopted version D of SB 311 and
addressed Anmendnents 1-3.]

SENATOR FRENCH di stri buted copies of his proposed anendnents and
noved to adopt Anmendnent 4, which reads as foll ows.

AMENDMENT 4

OFFERED | N THE SENATE BY Senator Hollis French
TG CS SB 311(JUD), Draft Version “D

Page 40, line 30
Fol | owi ng “det erm ni ng”

| nsert: ,
Page 41, line 1

Fol |l owi ng “wW t ness”
Del ete: “who appeared in the hearing is”
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| nsert: “are”

Page 41, lines 2-3
Fol | ow ng “conm ssi on”
Delete: *, but all other findings, including the
wei ght to be accorded nedical testinony and reports, may be
set aside by the comm ssion”

SENATOR THERRI AULT objected for the purpose of discussion.

SENATOR FRENCH told nenbers that the first part of Amendnent 4
is a grammatical correction. The second part deletes “, but all
other findings, including the weight to be accorded nedical
testinmony and reports, nay be set aside by the conmm ssion” so
that the panel’s determnation on all of the other findings
woul d al so be binding. He added that the reason for a trial is
to let the trier of fact set the weight of the evidence as

necessary and to let the appellate body revi ew questions of |aw.

M5. KRI STEN KNUDSEN, Assistant Attorney General, Departnent of
Law (DCL), told nmenbers that the grammatical change is due to a
drafting preference by the legal drafter. The change to page 41,
line 1, is a conformng anendnent to an anendnent adopted
earlier. She said the heart of the issue, regarding the weight
of the evidence, is on lines 10 through 14 of Anmendnent 4

[ beginning “page 41, lines 2-3”"] and that subject was thoroughly
hashed out earlier today. She repeated that a basic principle of
adm nistrative law requires that the higher level of an

adm nistrative body be given the rule of conclusiveness, which
says the higher-level body is permtted to reconsider and
rewei gh all of the evidence.

MR. SCOIT NORDSTRAND, Deputy Attorney GCeneral, Departnent of Law
(DOL), said he did not feel the need to reiterate the argunent
about the need for de novo review. He clarified that courts give
deference to adm nistrative agencies for the standard of review
they apply because courts do not necessarily have the expertise
in all areas of admnistrative law. He noted a Superior Court
judge’s job is to be a generalist, while the workers’
conpensati on appeals conm ssion consists of very specialized
people who are the nopst experienced people in governnment
adj udi cating these cases. He thought it would be ludicrous to
have the conmmssion defer to the expertise of those below,
except on the issue of credibility.
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SENATOR THERRI AULT noved to divide Amendnent 4 into two parts.
Amendnent 4a would consist of lines 1-9, while Anmendnent 4b
woul d consi st of |lines 10-14.

CHAI R SEEKINS announced there was no objection to dividing
Amendnent 4.

SENATOR THERRI AULT noved to adopt Amendnent 4a, which reads:

Page 40, line 30
Fol | owi ng “det erm ni ng”
I nsert: “,”

Page 41, line 1
Fol |l owi ng “wW t ness”
Del ete: “who appeared in the hearing is”
I nsert: “are”

CHAIR SEEKINS noted that wthout objection, Anmendnent 4a was
adopt ed.

SENATOR FRENCH noved to adopt Anendnent 4b, which reads:
Page 41, lines 2-3
Fol | owi ng “conm ssi on”

Delete: *, but all other findings, including the
wei ght to be accorded nedical testinony and reports, may be
set aside by the comm ssion”

SENATOR THERRI AULT objected and said he tends to agree with M.
Nordstrand that the comm ssion is conprised of experts in the
field wwth | egal backgrounds in |abor and managenent issues. He
t hought the conmm ssion will be the group to devel op the highest
| evel of expertise in the entire system

SENATOR OGAN said his understanding is that contention arises
around the fact that if the specialist hired by the conm ssion
[to give a second nedical opinion] continually rules in favor of
the enpl oyee, that specialist will no Ionger be hired. He asked
for feedback on that perception.

M5. KNUDSEN said the conm ssion does not hire experts; that

woul d be done prior to the hearing by the director’s office.
Those specialists cone from a panel, but have no contract and
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are not paid for by the Departnent of Labor. She pointed out
t hat when wei ghing the evidence, the board is going to | ook at a
|l ot of things besides |evel of expertise. For exanple, in sone
cases, famliarity with the patient will be nore inportant. In
other cases that involve a rare disease, the physician who
specializes in that disease may be given greater weight. She
said the determnation of weight varies depending on what kind
of question is before the panel, the relevancy of the evidence
and ot her factors.

SENATOR OGAN said from his discussions with constituents, he
suspects that nost claimnts who go to a doctor appointed by the
agency for a second opinion believe that doctor’s opinion nay be
sl ant ed.

V. KNUDSEN said that two types of independent nedical
exam nations take place; Anendnent 4b would not change that. An
enpl oyer can order an independent nedical exam nation after 90
days. The second type is known as a second independent nedica
evaluation and is done by a panel selected by the director, wth
i nput from enpl oyer and enpl oyee attorneys. She said the second
i ndependent nedi cal evaluation will not be affected by Amendnent
4b.

SENATOR THERRI AULT referred to Sec.23.30.128 begi nning on page
40 and asked what the actual inpact would be if Anendnent 4b was
adopt ed.

M5. KNUDSEN said the |anguage in Amendnent 4b was included in
version D as a failsafe redundancy to specify the weight to be
accorded nedical testinony. She asked that M. Lisankie also
address that question.

MR PAUL LI SANKI E, Director of the Dvision of Wrkers
Conmpensation, told nenbers that he agrees with M. Knudsen's
assessnent.

SENATOR THERRI AULT asked, “Is it a — M. Chairman — you'd Iike
to have but not a gotta have?”

MS. KNUDSEN said it would be a “like to have” but because the
final sentence will remain in that section, the comm ssion wll
continue to have the power to set aside the findings of the
heari ng panel.

CHAI R SEEKI NS asked if objection to Anendnent 4b was mai nt ai ned.
Heari ng none, he announced that Anendnent 4b was adopt ed.
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CHAI R SEEKI NS asked M. G uchici to comment.

MR GUCHClI said his only concern was how the weight of the
medi cal records and testinony was going to be addressed and what
the comm ssion would set aside. As a workers’ conpensation board
menber for many years, he said the panels have always wanted to
have as nuch information as possible to reach a decision. He
feels it is contrary to have a newy created appeals comm ssion
over the hearing panel that may or may not consider the facts
and decisions reached by the hearing panel, which is closer to
the players. He noted people have spoken of the appeals
commi ssion as the panel of experts, but their only dealing with

wor kers’ conpensation wll be slanted one way or the other
because not many attorneys represent both sides. He felt the
interpretations wll change over tine, depending on the

adm nistration that appoints them He believes the system now is
a happy nedium with one industry and one |abor representative
and a fairly neutral hearing officer.

CHAI R SEEKINS asked Ms. Knudsen to describe how the nenbers of
the appeals conmission are selected and the criteria for
sel ection.

M5. KNUDSEN said they wll be appointed by the governor and
confirmed by the |egislature. They must have five years of
experience in the field of workers’ conpensation and admtted to
practice law in Al aska. They are appointed for five years and
can be renoved for cause. [Page 8-9 of version D.]

CHAIR SEEKINS asked if there is any requirenent to appoint an
attorney who has represented plaintiffs and an attorney who has
represent ed def endants.

MS. KNUDSEN said yes, in Sec. 23.30.007(b). That |anguage cane
fromthe State of Illinois.

MR. NORDSTRAND said, in response to M. Guchici’s comment and

guestions about the conm ssion being too political, DO. had
extensi ve discussions with |abor representatives on that issue.
The reality is that the comm ssion nenbers will be selected in

an identical way to which the current workers’ conpensation
board is selected. He said people that cone to the current board
actually work for labor or as risk managers for industry. He
thought it 1is disingenuous to suggest that wusing the sane
process wth the sane criteria wuld <create a slanted
commi ssi on.
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CHAI R SEEKINS said he would not consent, either in the bill or
during confirmation hearings, to a selection process that
creates an i nmbal anced board or conmi ssi on.

MR G UCH Cl had no further comrents at this tine.

MR, STEVE CONSTANTINO told menbers he served on the workers’
conpensati on board as a hearing officer and currently represents
claimants before that board. He stated opposition to the de novo
review by the appellate comm ssion provision in the bill. He
said he has not heard any discussion on the pragmatic effects of
that provision and said by allowing a second adm ni strative body

to rewei gh the evidence, every non-prevailing party will have an
incentive to take “a second bite of the apple.” If one of his
clients did not prevail in front of the board, he would have

every incentive to appeal since the appeals comr ssion can
reweigh the evidence and cone to a different conclusion. He
cautioned that will result in a dramatic increase in the nunber
of appeals. He said in 1982, the legislature, at the urging of
busi ness, wanted finality at the hearing level. The current |aw
makes the findings of fact and the weight to be ascribed at the
hearing |evel conclusive. The courts are only allowed to review
board decisions on the substantial evidence standard; in effect
that is a determnation of whether the board nmade a rationa

j udgnent .

MR.  CONSTANTINO said what concerns him nost is that he
represents people whose workers’ conpensation benefits are a
matter of health and econom c survival. The insurance conpanies
have substantially greater resources than his clients and,
unlike clients, typically benefit from delay. He anticipates
that every claimhe wins in a contested natter before a hearing

officer will be appealed to the new comm ssion and that his
clients will be “starved out” because they wll be unable to
| ast the additional 6 to 9 nonths awaiting a decision. If his
clients prevail in front of the board, he fears they wll be

forced into disadvantageous settlenent agreenents because they
sinply cannot wait any longer to get a final decision. He
expressed concern that he has not heard any discussion on the
commttee’s part about the pragmatic effects that the “second
bite of the apple” will have on the justice of the workers’
conpensati on setting. I n addi tion, t he | egi sl ature IS
contenplating revising a system that has served Alaska well
si nce Statehood.
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M5. CONSTANCE LUCIE (ph), told nenbers she has practiced
wor kers’ conpensation law in Alaska for 16 years, primarily
representing enployers. Regarding a previous conment nade about
the function and role of the appeals comm ssion, she urged the
commttee to not allow the function of the appeals comm ssion to
be reduced to a powerless rubber stanp. She believes this body

will be conposed of people with significant expertise. Their
ability to weigh the evidence on review is inportant. She
di sagreed wwth M. Constantino that the de novo review will be a

“second bite of the apple.” She believes that would occur if the
parties were able to introduce new evidence. The appeals
comm ssion will have the ability to look again at the record
already made. She said the credibility determ nations should
never be disturbed because the hearing panel applies the
“eyeball” test to the w tnesses. However, weighing evidence is
entirely different and neans |ooking at the range of nedical
opinions, for exanple, and deciding that sone credentials are
superior to others. She urged nenbers to nove the CS for SB 311
as it stands from conmttee and to not gut the function of the
appeal s comm ssi on.

CHAI R SEEKINS asked whether there is any tinme limt for the
deci sion once the appeal is taken to the comm ssion.

M5. KNUDSEN said the outside range of time is 90 days, which is
half of the time allowed to the Superior Court right now She
said one benefit of the new systemis that it wll reduce the
cost of preparation of records.

TAPE 04-40, SIDE B

MR. CHANCY CROFT, representing hinself, told nenbers that the
previous CS adopted by the commttee [version 23-@&] says, in
Sec. 23.30.120(a), comm ssion proceedings nust be conpleted
within 90 days after the witten briefing on the appeal is
conpleted or the oral argunment is held but there are no tine
limts on when the conm ssion nust have the record conpleted,
transcripts prepared, notification, or the tinme |apse between
when the appeal is filed and briefs are due. He enphasized that
there is not a tinefrane, as exists now, for how quickly a case
can be heard by the comm ssion so it is wide open for del ay.

M5. KNUDSEN responded that DOL anticipates the commssion to
establish timefranmes through its own regulations. She said she
was speaking to a reduction in the anmount of tinme required
because copying the entire record will be necessary.
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CHAI R SEEKINS said he was concerned because he did not see any
timeframes other than after a witten briefing on appeal is
conpleted or oral argunents are heard, whichever is later. That
could take up to 90 days, and then reconsideration could take
anot her 30 days so the process could be dragged out for quite
sone tine.

MR. NORDSTRAND said the tineframes that M. Croft is referring
to, in terns of appeals to the Superior Court, are governed by
the appellate rules. The conmmssion is charged with preparing
its own rules of business, just as the court has established
such rules for Superior Court. He thought the commttee wll
have to have faith, to sone degree, that the comm ssion wll
have an interest in having this process expedited as quickly as
the Superior Court does now. He rem nded nenbers that other than
noving the record from the hearing panel’s purview to the
commi ssion, the other things that need to be done are not done
by the comm ssioners, i.e., witing  briefs, requesting
extensions, etc., therefore |lawers could cause delays, not the
comm Ssi oners.

CHAIR SEEKINS said he wunderstands that but was questioning
whet her the [panel] is mandated by statute to conplete the pre-
hearing briefings.

MR. NORDSTRAND said it is not.

SENATOR OGAN expressed concern about the legislature putting an
arbitrary time limt on the process. He then suggested putting
in a provision so that comm ssioners do not get paid if too many
del ays occur, simlar to wthhol ding judges’ pay.

SENATOR FRENCH offered that once a judge has all of the
information, s/he has to make a decision in six nonths. M.
Croft’s point was that nothing forces the conmm ssioners to get
to that decision point in a reasonable anount of tine.

CHAIR SEEKINS felt that is a good point.

MR. NORDSTRAND countered that nothing forces a Superior Court
judge to do it either

CHAIR SEEKINS said he was |looking for a way to prevent a del ay
fromunnecessarily hurting soneone with a |legitinate appeal.

SENATOR OGAN said the conmttee has heard conflicting opinions
about the unintended consequences of this procedure and
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suggested including a sunset provision in the bill or requiring
a report to the legislature for the purpose of review

6:45 p. m

CHAIR SEEKINS said he is also concerned about how this will go
into effect.

MS. KNUDSEN told nmenbers that version D contains a provision on
page 11 that requires the chair of the comm ssion to prepare an
annual report that includes data on tine periods. DCL
anticipated concerns from legislators and the public about the
ef fectiveness of this new system

SENATOR OGAN repl i ed:

Wth all due respect, we've got nore reports than
Carters has pills and | want to neet the person — the
[ Senate] President mght be the only one that reads
nost of the stuff that goes over his desk, |’m not
sure, because | know him by reputation, he' s very
diligent about that but | don't think he's Superman -
he can read it all. I know I'"'m not. So |I would be a
little nore confortable wth something besides a
report...that’s why we put sunsets in sonme |aws, SO we
have to bring that | aw before us so that comm ssion or
that board or that whatever and say yea, things seem
to be working fine, nove it on. O, tw years from
now, you know what? Maybe we need to put it in the ALJ
panel if that’s law, or naybe this thing had a bunch
of uni ntended consequences and we need to go back to
the old system At least it puts it at the fore.

M5. PAM LABCOLLE, President of the Alaska State Chanber of
Comrerce [the Chanber], stated support for the CS and opposition
to Anendnent 4b. She expressed concern that Anmendnent 4b wll
dramatically limt the review of the hearing panel decision by
t he appeal s conm ssion. Amendnent 4b would make the entire bill
wort hl ess, therefore, if Anendnent 4b is adopted, the Chanber
woul d oppose the entire bill. On behalf of Thyes Schaub, who
represents the Associated Ceneral Contractors (AGC), she said
the AGC s board voted yesterday to support the CS and oppose
Amendnent 4b.

SENATOR FRENCH noved to adopt Anendnent 5, which reads as
fol | ows.
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AMENDMENT 5

23-GS2023\D. 1

Craver
OFFERED | N THE SENATE BY SENATOR FRENCH
TO CSSB 311(JUD), Draft Version "D
Page 1, lines 9 - 10:
Del ete "Workers' Conpensation Appeal s Comm ssion”
I nsert "workers' conpensation hearings office"
Page 1, line 11
Del ete "Workers' Conpensation Appeal s Conm ssion”
I nsert "workers' conpensation hearings office"
Page 2, lines 4 - 5:
Delete "providing for suprene court jurisdiction of appeals
fromthe Wrkers' Conpensation Appeal s Conm ssion;"
Page 4, line 27:
Del ete "Workers' Conpensati on Appeal s Comm ssi on”
I nsert "workers' conpensation hearings office"
Page 4, lines 29 - 30:
Del ete "Workers' Conpensati on Appeal s Comr ssi on”
Insert "workers' conpensation hearings office"
Page 5, line 6:
Del ete "Workers' Conpensati on Appeal s Comm ssi on”
I nsert "workers' conpensation hearings office"
Page 6, lines 20 - 21:
Del ete "Workers' Conpensation Appeal s Comm ssion”
I nsert "workers' conpensation hearings office"
Page 7, line 14:
Del ete "chair of the comm ssion”
I nsert "chief hearing officer”
Page 8, line 16, through page 11, line 30:

Delete all material and insert:

" Sec. 23. 30. 007. Wor ker s’ conpensati on heari ngs
of fice. (a) There is established in the Departnent of
Labor and Workforce Developnent a workers' conpensation
hearings office. The hearing exami ners and hearing panels
hear original petitions when a claimis filed under this
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chapter and have jurisdiction to hear appeals from
deci sions and orders of the director.

(b) The conm ssioner shall appoint a chief hearing
of ficer and hearing exam ners.

(c) The chief hearing officer may

(1) enploy and supervise hearing office staff,
hearing examners, and hearing panels and appoint a
hearings office clerk;

(2) establish and inplenment a tine nmanagenent
system for the hearings office, staff, and hearing
exam ners;

(3) assign the work of the hearing exam ners,
heari ng panels, and staff so that hearings and appeals are
resolved as expeditiously and conpetently as possible,
i ncl udi ng designating hearing examners to hear prelimnary
matters; and

(4) prepare an annual budget of the hearings
of fice and hearing panel s.

(d) The hearings office, in its admnistrative
capacity, shall mintain, index, and nake available for
public inspection the final admnistrative decisions and
orders of the hearing examners and hearing panels. To

pronote consistency anong |legal determ nations, the chief
hearing officer may review and circulate anong the other
hearing exanmi ners the drafts of formal decisions, decisions
upon reconsi deration, and other |egal opinions of the other

heari ng exam ners of the hearings office. The drafts are
confidential docunments and are not subject to disclosure.
(e) The hearings office, in its admnistrative

capacity, nay adopt regulations inplementing its authority
and duties under this chapter, including rules of procedure
and evidence for proceedings before hearing exam ners and
hearing panels in workers' conpensation proceedi ngs under
AS 23.30.090 and 23.30.110 and for the adjudication of all
clainms and petitions under this chapter. The provisions of
AS 44.62 (Admi nistrative Procedure Act) apply to the
adoption of regulations by the hearings office.

(f) The hearings office, in its admnistrative
capacity, may adopt and alter an official seal and do all
t hi ngs necessary, convenient, or desirable to carry out the
powers expressly granted or necessarily inplied in this
chapter."”

Page 14, |ine 6:
Delete "with the office of the conm ssion [ BY"
Insert "by a hearing exam ner or hearing panel ["
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Page 15, |ine 6:
Del ete "comm ssi on”
I nsert "hearings office"

Page 30, |ine 23:
Del ete "conmm ssi on”
I nsert "hearings office"

Page 30, lines 25 - 26:
Del ete "office of the conm ssion"
I nsert "hearings office"

Page 31, line 1:
Del ete ", hearing panel, or conm ssion"
I nsert "or hearing panel”

Page 31, line 13:
Del ete "commi ssion, and the conmm ssion clerk "
Insert "hearings office, and the hearings office"

Page 32, line 3, followi ng "defense.", through |line 16:

Delete all material.

Insert "[IF A DI SCOVERY DI SPUTE COVES BEFORE THE BOARD FOR
REVI EW OF A DETERM NATI ON BY THE BOARD S DESI GNEE, THE BOARD NAY
NOT CONSI DER ANY EVI DENCE OR ARGUMENT THAT WAS NOT PRESENTED TO
THE BOARD S DESI GNEE, BUT SHALL DETERM NE THE | SSUE SOLELY ON
THE BASIS OF THE WRI TTEN RECORD. THE DECI SION BY THE BOARD ON A
DI SCOVERY DI SPUTE SHALL BE MADE WTHI N 30 DAYS. THE BOARD SHALL
UPHOLD THE DESIGNEE'S DECISION EXCEPT WEN THE BOARD S
DESI GNEE' S DETERM NATION | S AN ABUSE OF DI SCRETION. ] "

Page 32, |ine 31:
Del ete "office of the conm ssion”
I nsert "hearings office"

Page 33, line 9:
Del ete "comm ssion clerk”
Insert "chief hearing officer”

Page 34, line 1:
Del ete "conm ssi on"
| nsert "director"

Page 35, line 11:
Del ete "conmm ssi on”
I nsert "hearings office"
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Page 35, |ine 16:
Delete ", but is not a public enployee for purposes of
AS 23. 40"

Page 36, |ine 3:
Del ete "conmm ssi on”
I nsert "hearings office"

Page 36, |ine 10:
Del ete "conmm ssi on”
I nsert "hearings office"

Page 37, lines 8 - 9:

Delete "the conmission, a hearing panel, or a hearing
exam ner ["

Insert "a hearing panel or hearing exam ner [THE"

Page 37, lines 14 - 15:

Delete "the conmssion, a hearing panel, or a hearing
exam ners ["

Insert "a hearing panel or hearing exam ner [THE"

Page 37, line 17:
Del ete "comm ssion cl erk”
Insert "chief hearing officer”

Page 37, line 19:
Del ete "conm ssi on”
I nsert "chief hearing officer”

Page 38, line 3:
Delete "office of the conm ssion”
I nsert "hearings office"

Page 38, |ine 6:
Del ete "office of the conm ssion”
I nsert "hearings office"

Page 38, line 12:
Del ete "comm ssi on"
Insert "hearings office"

Page 38, line 14, through page 43, line 3:
Delete all material and insert:
"* Sec. 63. AS 23.30.125(a) is anended to read:
(a) A conpensation order becones effective when filed
with the director [IN THE OFFICE OF THE BOARD] as provided
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in AS 23.30.110, and, unless proceedings to suspend it or
set it aside are instituted as provided in (c) of this
section, it becomes final on the 31st day after it is
filed.

* Sec. 64. AS 23.30.125(c) is anended to read:

(c) If not in accordance with law, a conpensation
order filed by a hearing exanmner or hearing panel as
provided in (a) of this section may be suspended or set
aside, in whole or in part, through injunction proceedings
in the superior court brought by a party in interest
against the division [BOARD] and all other parties to the
proceedi ngs [ BEFORE THE BOARD|. The paynent of the anounts
required by an award may not be stayed pending final
decision in the proceeding unless upon application for an
interlocutory injunction the court on hearing, after not
| ess than three days' notice to the parties in interest and
the director [BOARD], allows the stay of paynent, in whole
or in part, where irreparable damage woul d ot herw se ensue
to the enployer. The order of the court allowing a stay
nust [SHALL] <contain a specific finding, based upon
evi dence submtted to the court and identified by reference
to it, that irreparable damage would result to the
enpl oyer, and specifying the nature of the damage.

* Sec. 65. AS 23.30.125(d) is anended to read:

(d) If an enployer fails to conmply wth a
conpensation order making an award that has becone final, a
beneficiary of the award or the director [BOARD] may apply
for the enforcenent of the order to the superior court. |If
the court determnes that the order was nmade and served in
accordance with law, and that the enployer or the officers
or agents of the enployer have failed to conply with it,
the court shall enforce obedience to the order by wit of
injunction or by other proper process to enjoin upon the
enployer and the officers and agents of the enployer
conpliance with the order.

* Sec. 66. AS 23.30.125(f) is anended to read:

(f) Subject to an enployer's or enployee's burden of
proof, a finding of fact nmade by the hearing exam ner or
hearing panel [BOARD] as a part of a conpensation order is
conclusive unless the <court specifically finds that a
reasonabl e person could not have reached the conclusion
made by the hearing exam ner or hearing panel [BOARD]."

Renunber the followi ng bill sections accordingly.

Page 47, lines 15 - 22:
Delete all material.
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Renunber the followi ng bill sections accordingly.

Page 57, line 4:
Delete ", the conm ssion,"

Page 57, lines 22 - 23:
Delete all material.

Renunber the follow ng paragraphs accordingly.
Page 58, lines 10 - 11:

Delete " Appeals Comm ssion (AS 23.30.007) and W rkers
Conpensati on"

Page 58, |ine 19:
Del ete "sec. 85"
| nsert "sec. 86"

Page 58, |ine 20:
Del ete "sec. 85"
| nsert "sec. 86"

Page 59, lines 26 - 27:
Del ete: "WORKERS COVPENSATI ON APPEALS COWM SSI ON AND'

Page 59, line 28, following "BOARD.", through page 60, line 1,
following the first occurrence of "(b)":
Delete all material.

Page 60, |ine 18:
Del ete "chair of the comm ssion”
I nsert "chief hearing officer”

Del ete "conmm ssi on”
Insert "hearings office

Page 60, |ine 19:
Del ete "conmm ssi on”
I nsert "hearings office"

Page 60, |ine 20:
Del ete "comm ssi on"
Insert "hearings office

Page 60, |ines 28 - 29:
Delete all material.
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Renunber the follow ng paragraphs accordingly.

Page 61, |ine 19:
Del ete "sec. 108"
| nsert "sec. 109"

Page 61, line 31
Del ete "Workers' Conpensation Appeals Comm ssion”
I nsert "workers' conpensation hearings office"

Page 62, lines 1 - 2:
Del ete "under AS 23.30.008, enacted by sec. 10 of this Act”

Page 62, line 4:
Del ete "Section 113(a)"
I nsert "Section 114(a)"

Page 62, |ine 5:
Del ete "sec. 114"
| nsert "sec. 115"

SENATOR THERRI AULT obj ected for the purpose of discussion.

SENATOR FRENCH explained that Amendnent 5 essentially renoves
the appeals comm ssion and |eaves in place the hearing office,
as set forth in the CS. Under Amendnent 5, the essential reforns
of the bill would be retained but appeals would be taken to
Superior Court. He believes the appeals conm ssion is oversized
for the nunber of appeals it will hear and he has not seen any
hard evidence of inconsistent decisions being issued from the
existing hearing office. He pointed out that the appeals
comm ssion will consist of three individuals earning conbined
sal ari es of about $300,000 per year hearing on average 36 cases
per year and at nobst 60 cases. He noted that 60 cases equal 10
percent of the caseload of any single Superior Court judge. He
t hen announced a conflict because if Amendnent 5 fails, he may
consi der applying for a job with the appeal s conm ssion.

CHAIR SEEKINS asked Senator French if he has five years of
experience in workers’ conpensation | aw.

SENATOR FRENCH clarified the bill requires five years of bar
menbership and experience in workers conpensation |aw. He
jested that he would cite these hearings as experience. He
mai ntained that frankly, he believes the proposed appeals
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commission is too expensive and too big of an idea for a snall
st ate.

Wth no further discussion, a roll cal | vote was taken.
Anmendnent 5 failed with Senators French and Ellis in favor and
Senat ors QOgan, Therriault and Seekins opposed.

SENATOR FRENCH of fered Anendnent 6, which reads as foll ows.

AMENDMENT 6

OFFERED | N THE SENATE BY Senator Hollis French
TO CS SB 311 (JUD), Draft Version “D

Page 8, line 21:
Fol | owi ng “governor”:
Insert “from anbng two or nore persons nom nated as
nost qualified by the Al aska Judicial Council”

SENATOR FRENCH tol d nenbers the purpose of Amendnent 6 is to put
into the law the idea that the nenbers of the appeals conm ssion
have highly inportant jobs wi th enornous oversight and would be
nom nated using the sane nethod as judges and tax court nasters

are, that being by the Alaska Judicial Council. The council
would do a poll and select three nom nees from the candi dates
who score highest on the poll. The governor can then select a

candidate fromthe three nanes or reject all of the nanes.
SENATOR THERRI AULT asked for a response fromthe adm nistration.

CHAIR SEEKINS said he does not understand Anendnent 6 because
the governor would have three nanes from which to choose, yet
the Al aska Judicial Council would only be required to submt
t wo.

SENATOR OGAN clarified that the Al aska Judicial Council wll
nom nate at | east two candi dates for each of the three seats.

SENATOR FRENCH agreed that is the intent of Anendnent 6.

CHAIR SEEKINS asked if the Alaska Judicial Council is required
to submt nore than two nanes for each position.

SENATOR FRENCH said it nust submt at least two and that is how
judicial appointnents are nmade now.
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SENATOR THERRI AULT asked Senator French how he would envision
t he bal ance between enpl oyer and enpl oyee through this process.

SENATOR FRENCH repl i ed:

It would be as the bill inmagines. You would be | ooking
for either the at-large — or the chair, who is not of
either [indisc.- coughing] or the two other nenbers
and you would select, you d be — when you put out the
request or the nom nation advertisenent, which they do
right now, they advertise a new seat in, you know,
Pal mer Superior Court or Ketchikan Superior Court,
that’s kind of the idea. They' Il put out a nom nation
and say, hey, we need an enployer nenber of the
appeal s comm ssion and so all you people who think you

fit into that category apply and then there will be an
interview process at the Judicial Council and they’l

talk to all those folks who consider thenselves
candidates and they’'ll pick the two or three that

should go up to the governor for sel ection.

SENATOR THERRI AULT asked who nmkes the determnation as to
whet her the application is the “round peg fitting in the round
hol e.”

SENATOR FRENCH said the decision, regarding whether the
applicant fits the “enployer” description for the enployer seat
if the person qualified for both seats, would be a dual one. The
Judicial Council would vet that and the governor would have the
ultimate say.

CHAIR SEEKINS expressed concern that the current Judicia
Council process is a popularity contest, even when selecting
judges. He questioned how that could be prevented.

SENATOR FRENCH said the current process is not a popularity
contest and noted that Susan Parkes got the highest bar poll
results but was not nom nated by the Judicial Council. He said
Al aska’s system of selecting judges is recognized as anongst the
best in the nation.

CHAI R SEEKI NS wondered how bad the selection process is in other
st at es.

Several people responded “Terrible.”
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SENATOR OGAN said he would feel better if the nom nees had to be
confirmed by the |egislature.

CHAIR SEEKINS affirnmed they would be, according to section b on
page 8.

SENATOR OGAN said legislative confirmation will act as a circuit
breaker, whereas that does not occur with judicial appointnents.
He noted if no legislative confirmation was required he would
have supported Anendnent 6.

CHAIR SEEKINS asked if Amendnent 6 is intended, in part, to
address the runor that three seats have al ready been sel ect ed.

SENATOR FRENCH said it is not. He believes it is a good idea in
general. He added if he were working for a living in the |egal
prof ession, he would seriously consider applying because these
wi |l be high paying jobs wth | ow casel oads.

SENATOR THERRI AULT clarified that unless directly spoken to in
the constitution, the legislative power to confirm attaches
itself to those positions that are quasi-judicial or regulatory.
He added:

It’s about the power issue where the function that the
individual is playing is not just admnistrative but
bl eeds over into a sem-judicial and so the
| egi sl ature does have the power to confirm and that’s
what these people would be doing and so that’s why we
do have confirmation powers here. Getting back to the
previous bill, the trustees of the permanent fund
exercise none of those powers and that’'s why we're
barred from havi ng confirmation hearings.

Wth no further discussion on Anendnent 6, the roll was call ed.
Anmendnent 6 failed with Senators Ellis and French in favor, and
Senators Therriault, Ogan and Seeki ns opposed.

SENATOR FRENCH noved to adopt Amendnent 7, which reads as
fol |l ows.

AMENDMENT 7
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OFFERED | N THE SENATE BY Senator Hollis French
TO CSSB 311 (JUD), Draft Version “D

Page 35, line 15

Fol | ow ng: “AS 39.27.011(a)”:
Delete “, but is not a public enployee for purposes of
AS 23.40”

SENATOR THERRI AULT obj ected for the purpose of discussion.

SENATOR FRENCH referred to the | anguage on page 35, line 15 of
version D, and said it pertains to how hearing exam ners fit
into state law with respect to their personnel status. They
would be classified enployees, which neans they can only be
di scharged for cause, but they are not public enployees for the
pur pose of AS 23.40, which nmeans they have no union protection

Therefore, if they are involved in a dispute concerning their
job function, they could be fired. Wth union protection, they
could engage in a grievance process and arbitration. Amendnent 7
would give the hearing officers nore protection in their jobs
and nore flexible ways to deal with personnel problens during
the course of their jobs. He pointed out these enployees will be
maki ng hi gh dollar decisions, sone of which nmay be adverse to
the state. Therefore, they need as nmuch independence as
possi bl e.

7:05 p.m

CHAI R SEEKI NS asked if the classification of these enpl oyees was
di scussed.

MR. NORDSTRAND said this provision was discussed at length with
representatives of the AFL-CIO and their affiliated unions. Al
agreed these enployees should not be subject to PERA. The only
ot her hearing examner in this classification they could find is
a classified enployee at the Departnent of Revenue. Version D is
consistent with the current status. He said for the sake of
avoi ding the appearance of inpropriety, it is inappropriate to
have nenbers of the G3UJ hear cases of union enpl oyees.

CHAIR SEEKINS referred to the second page of the conparison
chart and noted that all parties agreed that those positions
should be classified but excluded from PERA. He then asked M.
Nordstrand if he is aware of any judicial or quasi-judicial
positions that are included in PERA
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MR. NORDSTRAND was not.

SENATOR THERRI AULT mai ntained his objection to the adoption of
Amendnent 7, therefore a roll call vote was taken. Anendnent 7
failed with Senators Ellis and French voting in favor, and
Senators Qgan, Therriault and Seeki ns opposed.

SENATOR FRENCH noved to adopt Amendnent 8, which reads as
fol |l ows.

AMENDMENT 8

OFFERED | N THE SENATE BY Senator Hollis French
TO CS SB 311 (JUD), Draft Version “D

Page 35, line 1:
Following (j):

| nsert: “The hearing panel may order paynent of
interim conpensation and nedical benefits paid pending a
final conpensati on or der when t he presunption of

conpensability in AS 23.30.120 has not been overcone and
the claimant is otherwise entitled to conpensati on.

(k)
SENATOR THERRI AULT obj ected for the purpose of discussion.

SENATOR FRENCH expl ai ned that Amendnent 8 says that inasnmuch as
the sentences following (j) say that the hearing panel can award
summary judgnment against the claimant, the hearing panel can
award summary judgnent in favor of the claimant. In other words,
if it appears the claimnt has an abnornmally strong claim there
is no reason to hold up paynent while the claim is being
adj udi cat ed t hroughout the system

SENATOR THERRI AULT questioned how the noney would be returned if
the claimant | ost the case.

SENATOR FRENCH sai d the payor could sue.

M5. KNUDSEN said there would be no way to get the noney back.
The Supreme Court, in Cross vs. Panalaska (ph), decided that
conpensation can only be recouped from future paynments for
conpensation on the sane claim She then clarified that (j) says
that a party may petition for summary decision on all or part of
a claimand, if all reasonable discovery has been done, a party
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may obtain summary judgnent, which includes clainmants so Senator
French’s concern has al ready been addressed.

SENATOR FRENCH asked what happens if that award is appeal ed.

MS. KNUDSEN said in the current system a Suprene Court decision
from dson Logging vs. Larson (ph), sets out that continuing
paynents of conpensation are treated differently for the purpose
of allowing continued paynent of conpensation, whereas a |unp
sum which cannot be repaid, is treated with a different
standard. Version D would continue the O son Logging vs. Larson
standard so that a person who receives a continuing award woul d
still receive continuing paynents of conpensation while the case
i s under appeal .

SENATOR FRENCH nmmintained the presunption of conpensability
nmeans a person hurt while working is due workers’ conpensation

Amendnment 8 will allow the paynent of benefits to an injured
wor ker so that worker does not have to wait for the process to
be conpl et ed.

SENATOR THERRI AULT said Ms. Knudsen just said the current system
allows that worker to get sone noney if he is receiving periodic
paynents. However, it prevents |unp sum paynents because there
is no way to recover those paynents if the claimant | oses.

MR. NORDSTRAND explained that sunmmary judgnment neans that a
person is entitled to a judgnent. That is very different from
suggesting that prior to a hearing and presentation of evidence
or decision on the nerits, an enployer is required to pay. That
is way outside of the ballpark of what is done now and raises
i ssues of due process.

CHAI R SEEKINS asked if any time requirenment to publish findings
exi sts.

M5. KNUDSEN said this kind of a petition is treated in the sane
manner as any other petition, under section 110. A response mnust
be issued in 20 days and, if there is no objection, the claimant
would go in front of the hearing panel and the decision would be
made in 30 days.

CHAI R SEEKI NS asked Senator French how he envisions the hearing

panel woul d presune conpensability w thout first going through
t hat process.
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SENATOR FRENCH said the presunption attaches in any workers’
conpensation claimat the nmonment of the injury. He indicated the
bargain of the workers’ conpensation system is that the worker
has given up his right to sue in court 1in exchange for
presunption of conpensability.

CHAI R SEEKINS asked if nedical benefits would be due on day one
unl ess the presunption is overcone.

SENATOR FRENCH said it nust be upon order of a hearing panel.

CHAIR SEEKINS felt it would be risky to pay up front before the
heari ng panel has revi ewed the case.

SENATOR THERRI AULT asked if this would apply to all workers’
conpensation cases and the percentage of cases in which
claimants are found to qualify.

M5. KNUDSEN estinated about 20,000 notices of injury come into
the system for which no litigation occurs. Approximtely 770
claims were filed | ast year.

MR. LISANKIE said he could not provide those nunbers at this
time. However, in 2002, alnost 26,000 reports of injury were
filed. O that nunber, only 1500 workers’ conpensation clains
were filed.

SENATOR THERRI AULT asked if some of the 1500 clains were filed
because those injured workers did not feel they were receiving
enough conpensati on.

MR. LI SANKIE said yes, but there are clains that revolve around
whet her the worker is entitled to any conpensati on.

SENATOR THERRI AULT asked for estimted nunbers.

M5. KNUDSEN said from her owm case |list of 76 active cases, five
to ten revolve around whether the enployee is entitled to any
conpensation or around the range of conpensation. They do not
revol ve around whether the claimis conpensabl e.

TAPE 04-41, SIDE A
M5. KNUDSEN said in her experience, a very |ow percentage
revol ves around that kind of an issue. She added that given the

fact that conpensation paid cannot be recouped except out of
future paynents, it nust be paid at no nore than 20 percent of
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the paynent. She cautioned that interim conpensation awards
would raise serious due process concerns, particularly when
there is a valid defense because they require enployers to pay
conpensation and nedical benefits wthout the possibility of
recoupi ng those paynents.

CHAIR SEEKINS said if he was a workers’ conpensation attorney,
he woul d automatically file a claimfor interimconpensation.

SENATOR THERRI AULT mai ntained his objection to the adoption of
Amendnent 8, therefore a roll call vote was taken. Amendnent 8
failed with Senators French and Ellis in favor, and Senators
Qgan, Therriault and Seekins opposed.

SENATOR FRENCH noved to adopt Anendnent 9, which reads as
fol | ows.

AMENDMENT 9

OFFERED | N THE SENATE BY Senator Hollis French

TO CS SB 311 (JUD), Draft Version “D

Page 39, l|ine 23:
Fol | owi ng “danage.”

| nsert: “Requiring paynent of an award of continuing
conpensation or medical benefits is not per se irreparable
damage. The comm ssi on nmust al so find t hat t he
defendant/carrier likely will prevail on appeal before a

stay of continuing benefits may be granted.”
SENATOR THERRI AULT obj ected for the purpose of discussion.

SENATOR FRENCH explained that Amendnent 9 pertains to the
| oggi ng case discussed today and nekes explicit that requiring
paynent of an award of continuing conpensation of nedical
benefits is not per se reparable damage. Therefore, Iif a
claimant has won a case at the panel level and the case is
appeal ed, the enpl oyer nmust pay continuing conpensation.
Amendnment 9 makes explicit the Supreme Court’s decision in the
| oggi ng case.

M5. KNUDSEN responded that the intent expressed earlier was that

the O son Logging vs. Larson decision will not be inpacted by
this bill. She continued:
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The intent was that this would continue to be the
standard in O son Logging that would be applied by the
comm ssion in |ooking at appeals. | would point out,
however, that the anendnent does not precisely track
the Suprene Court’s statenment in O son Logging and |
think goes beyond it. So | would suggest if our
concern here is that O son Logging renmain in place
that the statement of intent here is appropriate
| egislative history to be cited but that we should
probably |eave the Suprene Court to speak for itself
in using its own words.

MR.  NORDSTRAND pointed out that the language in the CS is
essentially identical to the |anguage from the appellate rule

which is the standard to be applied in workers’ conpensation
cases seeking a stay. DOL took the very sane rule that the
Suprene Court applied in that case and plugged it into this
statute. DOL had no intention of changing the O son Logging case
decision. He cautioned that if the commttee adds |anguage, it
could inadvertently change the result of dson Logging by
changi ng the standard that was applied.

SENATOR THERRI AULT asked Senator French if his intent is to go
beyond the findings in the O son Loggi ng case.

SENATOR FRENCH repl i ed:
| read the case and, to ne, this is what the case says

is that sinply paying continuing conpensation is not
irreparable danage. A lunp sum nay be but not

continuing benefits and |I'm trying to avoid the
situation where sonmeone has been injured on the job,
has won his case in front of the hearing panel, is due

his continuing benefits, and suddenly now he’'s going
to be appealed to an appeals commi ssion and the
enpl oyer’s going to say, and besides the fact that I'm
going to win here | shouldn’t have to pay this injured
wor ker any noney because that could be irreparable
damage, nme having to pay out this noney that we now
know you can’t get back. So I'mtrying to make certain
that you <can't sinply argue that having to pay
benefits that you are due under the workers’ conp stat
that you' ve been deened to owe under a hearing in
front of a panel is not the only reason that you stop
payi ng sonmeone when you go to the appeals comm ssion.

7:30 p.m
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SENATOR THERRI AULT responded that other testinony countered that
is the outcone of the court systenis application of the O son
Loggi ng st andar d.

M5. KNUDSEN said her concern is the second sentence of Amendnent
9 as it is not exactly what the Suprenme Court said in dson
Loggi ng. She said the outcone fromthat case is that it is very
difficult to obtain a stay of continuing benefits.

CHAI R SEEKI NS asked Senator French if he sees Anendnent 9 as a
restatenent of the O son Loggi ng deci sion.

SENATOR FRENCH said that is correct.

CHAI R SEEKINS asked Ms. Knudsen if it is her contention that
Amendment 9 expands the O son Loggi ng deci si on.

M5. KNUDSEN said it is.

CHAIR SEEKINS asked if the dson Logging decision is not
disturbed by this legislation, Senator French's intent wll be
carried out.

M5. KNUDSEN said it will.

SENATOR FRENCH said Anendnent 9 cannot extend the O son Logging
deci sion. He asked nenbers to determ ne whether Anmendnent 9 is a
good idea, based on its own nerits, and to consider:

...Whether it is or is not a good idea to nmake certain
that an enployer cannot get a stay on the noney that
he owes an injured worker wunder the workers’ conp
statutes in a favorable decision in front of a hearing
panel. And | think we're all in agreenent that that’s
not a good idea, that you want to make certain that
t hat enpl oyer begins to pay the damages and begins to
pay the workers’ conp noney that he owes an injured
wor ker. And furthernore, you want to nake certain that
before a stay is issued, that soneone has said hey
you’ ve got a good chance of w nning before we’re going
to give you a stay. And | think both of those comon
sense ideas are enbodied in this anmendnent and that
they are worthy of passage.
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SENATOR THERRI AULT said he would feel much nore confortable wth
the anendnent iif it was drafted by Legislative Legal and
Research Servi ces.

SENATOR FRENCH said he would be happy to run this anmendnment
t hrough Legislative Legal and Research Services, as well as to
exam ne putting the appeals conm ssion on a tight |eash to make
sure it is rendering tinely decisions.

SENATOR THERRI AULT suggested, if Senator French’s intent is to
make sure that Oson Logging is not disturbed, including a
letter of intent instead of anending the bill

MR. NORDSTRAND r esponded:

My opinion is that the nuances involved here are so
precise and that to try to do sonething different than
say what the appellate rule says, with regard to these
stays, could run us into trouble. Al we did was use
the standard that O son Loggi ng used, under their own
appellate rules, and plug it into the statute word for
word. Doing nore could create folly. W do not intend,
and we’ Il be happy to tell anybody who wants to hear
it, that O son Logging remains in effect and we’'re not
intending to change it in any way.

CHAI R SEEKI NS said he agrees with the concept of Anendnent 9 but
he is wunsure about its construction. He then shared Senator
French’s concern about the tinmeframe and those people who could
be adversely affected if the dson Logging decision is
subverted, but he does not think it is necessary to restate it.

Wth no further discussion, a roll <call vote was taken on
Amendnent 9. The anendnent failed to be adopted with Senators
Qgan, Therriault, and Seekins opposed, and Senators French and
Ellis in favor.

MR.  MATTHEW MAXNER (ph), representing hinself, said his nain
concern with this legislation is that no new evidence can be
introduced at the appeals level. He believes a party should be
able to introduce new evidence at that |evel because a clai mant
could get a third or fourth nedical opinion that disputes prior
opi ni ons.

CHAI R SEEKI NS recapped that Amendnents 2, 4a and 4b were adopted
t oday.
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SENATOR OGAN stated his intent to make an effort to see how the
changes this legislation will make are working in the future,
specifically to see whether the workers’ conpensation system
should be changed to an independent admnistrative hearing
panel .

SENATOR THERRI AULT noved CSSB 311(JUD) and its acconpanying
fiscal notes out of commttee with individual recomendati ons.

SENATORS ELLI' S and FRENCH obj ect ed.

CHAIR SEEKINS commented that this legislation has been
chal l enging and that he plans to review Anendnent 9. If he finds
it will do no harm he will propose it in the next conmttee of
referral. He thought all nenbers have attenpted to find a
bal ance between fairness and efficiency and to do no harmto the
infjured worker wth a legitimate claim He comended all
participants for their hard work.

CHAIR SEEKINS asked for a roll call vote. The notion to nobve
CSSB 311(JUD) from commttee carried with Senators Therriault,
Ogan and Seekins in favor, and Senators French and Ellis
opposed.

#

The commttee took a brief at-ease at 7:55 p.m
TAPE 04-41, SIDE B

"#SB 323
SB 323- WORKERS COVPENSATI ON_AND CONTRACTORS

CHAIR SEEKINS inforned nenbers that a proposed conmttee

substitute to SB 323, | abeled version |, was before the
commi ttee.
SENATOR THERRI AULT noved to adopt version | as the working

docunent before the commttee.

CHAIR SEEKINS noted the only change nmade in version | was the
definition of a project owner on page 2, which was suggested by
Jack M1l er.

SENATOR OGAN expressed concern, on behal f of a forner
constituent, that it may be inpossible to pursue the original
enpl oyer of a subcontractor and that the State of Al aska, being
the largest project owner in the state, could be liable for
wor kers’ conpensation if sonmeone doesn’t do their homeworKk.
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CHAI R SEEKI NS asked what statute the constituent cited.
SENATOR OGAN replied AS 23. 30. 045.

CHAIR SEEKINS noted the only liability is for conpensable
damage. He then asked M. MIler to conment.

MR. JACK M LLER, counsel to the Al aska State Chanber of Conmerce
[the Chanber], said he spoke with the risk manager for the State
of Alaska who had input on this bill. He said the current |aw
requires that if contractors and subcontractors don’t secure
wor kers’ conpensation coverage for their enployees, the paynent
obligation is pushed “upstreani to the project owner to enhance
protection for injured workers. At the sane tine, the statute
requires all enployers to have workers’ conpensation coverage,
whi ch includes contractors and subcontractors who contract on
state projects. If that coverage has not been obtained, the
state is authorized to wthhold paynment to secure that
i nsurance. Therefore, the state, nunicipalities and private
conpanies are fully protected through the standard indemity
provisions in private contracts.

SENATOR OGAN sai d, from personal experience as a contractor and
subcontractor, there are ways to get around that requirenent.

This will require due diligence on the part of a project owner
He expressed concern that a lot of folks work w thout workers
conpensati on coverage because it is expensive and this
| egislation will now transfer that liability to the project
owner. He questioned whether this bill will notivate contractors
and subcontractors to “skate” nore because they wll not be

liable in the end.

MR M LLER told nenbers:

...In fact there is no relief of Iliability of the
subcontractor for the paynent if for a short period of
time or if for a longer period of tinme, the
subcontractor can’'t actually secure the paynents or
illegally did not obtain workers’ conpensati on
i nsurance. The current |aw now inposes that paynent
liability on contractors and this bill sinply runs
that up the line to project owners. | can say that the
State of Alaska, all the municipalities, the State

Chanber of Commerce nenbers and the nenbers of the
Associ ated Builders and Contractors of Al aska al
fully support this |aw because it provides enhanced
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protection for injured workers and at the sane tine
recogni zes that receipt of workers’ conpensati on
benefits is the exclusive renmedy for injured workers
and they cannot pursue court renedies against parties
involved in their project.

8:00 p. m

SENATOR OGAN said that the trial attorneys go after the “deep
pockets” so although a subcontractor mght be legally Iiable,
t he subcontractor may have no assets.

MR. MLLER responded that in reality, the trial attorneys in
fact assert tort <clains against project owners after a
contractor has paid workers’ conpensation benefits for an
i njured worker. He expl ai ned:

This bill recogni zes that workers’ conpensati on
benefits are reasonable conpensation for work related
injuries, and forecloses the possibility of tort
clains against the deep pocket conpanies that -
essentially project owners or the State of Alaska or
municipalities in the State of Alaska. | think you
al so have to recognize that wunder current practice,
the state, nunicipalities, and private conpanies all,
through indemity provisions - insurance provisions,
inpose the liability for both the workers conp
paynents and the tort remedies back onto the
contractor that has essentially paid the workers’
conpensation benefits to the contractor’s enployee so
they have a double liability under current law. W’re
trying to work through this bill to prevent that. |
think that this is a very good balance for the
business community and it enhances protection for
injured workers and it’s fully supported by the
busi ness comunity, t he State of Al aska and
muni cipalities in Al aska

CHAI R SEEKI NS announced that a proposed anmendnent [Amendnent 1],
prepared by Representative Holm had been distributed (I abeled
D.4) that addresses a concern expressed at an earlier hearing
about sol e proprietors.

SENATOR OGAN declared a conflict of interest, as he is a sole
proprietor.
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CHAIR SEEKINS offered to sponsor Anmendnent 1 and noved its
adoption. He clarified that Amendnent 1 says that a sole
proprietor or a nenber of a partnership who agrees in witing
wth a project owner or contractor that neither have an
obligation to secure workers’ conpensation, can opt out of
havi ng to purchase workers’ conpensation

SENATOR OGAN asked if a sole proprietor or partner will not need
wor kers’ conpensation coverage as long as the project owner is
i ndemmi fied and agr ees.

CHAI R SEEKI NS said that is correct.
SENATOR FRENCH obj ected to Anmendnent 1.

SENATOR THERRI AULT asked if he subcontracted as a sole
proprietor with a housing developer, he could, by witten
agreenent, release the housing developer from having to carry
wor kers’ conpensation on him

CHAIR SEEKINS said that the sole proprietor would be releasing
the housing devel oper of any upstream claim so that the sole
remedy for the sole proprietor, if he was injured, would be
agai nst hi nsel f.

SENATOR THERRI AULT asked if the sole proprietor would have to
obtain coverage for any enpl oyees he had.

CHAIR SEEKINS said that is correct. It only exenpts the sole
proprietor hinmself, or the nenber of the partnership.

SENATOR OGAN said during the many years he did not have workers’
conpensati on, he would not have dreamed of suing soneone else if
he got injured. He believes if people are willing to take the
risk and take responsibility, they should be able to opt out.

CHAI R SEEKINS said that is what Arendnent 1 acconpli shes.

SENATOR FRENCH clarified that the sole proprietor or partner has
not given up his right to sue the project owner if injured
t hrough negligence of the project owner.

CHAIR SEEKINS said he asked that the amendnent be drafted so

that the sole proprietor or partner would have no claim except
agai nst himor herself but he would make sure that is the case.
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SENATOR THERRI AULT asked if he was a sole proprietor and was
i njured because another enployee dropped sonething on his head,
he woul d have no right to get conpensati on.

MR, TODD LARKIN, representing hinself as a sole proprietor,
said, in response to Senator French's statenent, that regarding
a tort against a project owner, the sole proprietor would fall
under standard civil actions. The burden of proof would be on
the sole proprietor. [Ms. Craver] said the standard is fairly
high to bring a tort claim

CHAI R SEEKI NS r esponded:

Vell, we're going to have to amend that because
basically the instructions that we were trying to give
to them was that the — if you're injured on that job

and you were covered under workers’ conp, workers’
conp would cover you and that protects everyone up the
| ine because your sole renedy is workers’ conp. In
this case we would want vyour sole renedy, if you
choose not to carry workers’ conp, to be against
yourself and not to the project owner of the conpany.
|’mgoing to clarify that with the drafter.

MR. LARKIN said that was the original intent of the |anguage.

CHAIR SEEKINS offered to speak with Ms. Craver. He clarified the
intent was that if a sole proprietor who chose not to carry
wor kers’ conpensation, no one else would be required to carry it
for that person and his or her sole renedy would be against him
or herself.

SENATOR THERRI AULT said enployers carry workers’ conpensation to
spare thenselves tort clains. Therefore, if two parties agree
there will be no workers’ conpensation coverage but the right to
bring tort clainms is held against the enployer, there would be
no reason for the enployer to not just add the sole proprietor
to his workers’ conpensation policy.

CHAI R SEEKI NS repeated that he would check with the drafter.

MR. M LLER suggested that since HB 311 has already passed out of
t he House Labor and Commrerce Committee, which specifically deals
with this issue, the conmttee not adopt Anendnment 1 and deal
with this issue when HB 311 noves to the Senate.

TAPE 04-41, SIDE B
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CHAI R SEEKINS withdrew his npotion to adopt Amendnent 1. He then
adj ourned the neeting at 8:15 p. m
#

SENATE JUD COW TTEE - 39- April 14, 2004



