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SENATE BILL NO 311

"An  Act providing for a special deposi t for workers'
conpensation insurers; relating to the board of governors of the
Al aska Insurance Guaranty Association; relating to covered
wor kers' conpensation clainms paid by the Al aska |nsurance
Guaranty Association; stating the intent of the |egislature, and
setting out limtations, concer ni ng t he i nterpretation,
construction, and inplenmentation of workers' conpensation |aws;
relating to restructuring the Alaska workers' conpensation
system elimnating the Alaska W irkers' Conpensation Board,;
establishing a division of workers' conpensation wthin the
Department of Labor and W rkforce Developnment and assigning
certain Alaska W rkers' Conpensation Board functions to the
division and the Departnent of Labor and Workforce Devel opnent;
establishing a Wrkers' Conmpensation  Appeals  Conmm ssion;
assigning certain functions of the Al aska Wrkers' Conpensation
Board to the Wirkers' Conpensation Appeals Comm ssion; relating
to agreenments that discharge workers' conpensation liability;
providing for hearing officers in workers' conpensati on
proceedi ngs; relating to workers' conpensation awards; relating
to an enployer's failure to insure and keep insured or provide
security; providing for appeals from conpensation orders;
relating to workers' conpensation proceedings; providing for
suprene court jurisdiction of appeals from the Wrkers'
Conpensati on Appeals Comm ssion; providing for a maxi num anount
for the cost-of- |iving adjustnent for workers' conpensation
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benefits; providing for admnistrative penalties for enployers
uni nsur ed or wi t hout adequat e security for wor ker s’
conpensation; relating to assigned risk pools and insurers; and
providing for an effective date."”

HEARD AND HELD

SENATE BI LL NO. 318
"An Act relating to the individual right of Alaska residents in
t he consunptive use of fish and gane."

SCHEDULED BUT NOT HEARD

PREVI QUS COW TTEE ACTI ON
BILL: SB 311

SHORT TI TLE: | NSURANCE & WORKERS' COVPENSATI ON SYSTEM
SPONSCR(s): RULES BY REQUEST OF THE GOVERNOR

02/ 09/ 04 (S READ THE FI RST Tl ME - REFERRALS
02/ 09/ 04 (S) L&C, FIN

02/ 10/ 04 (S L&C AT 1:30 PM BELTZ 211

02/ 10/ 04 (S) Heard & Hel d

02/ 10/ 04 (S) M NUTE( L&C)

02/ 19/ 04 (S L&C AT 1:30 PM BELTZ 211

02/ 19/ 04 (S) Heard & Hel d

02/ 19/ 04 (S) M NUTE( L&C)

02/ 26/ 04 (S L&C AT 1:30 PM BELTZ 211

02/ 26/ 04 (S) Heard & Hel d

02/ 26/ 04 (S) M NUTE( L&C)

03/ 04/ 04 (S L&C AT 1:30 PM BELTZ 211

03/ 04/ 04 (S) Moved SB 311 Qut of Conmittee
03/ 04/ 04 (S) M NUTE( L&C)

03/ 05/ 04 (S) L&C RPT 1DP 1DNP 2NR

03/ 05/ 04 (S) DP: BUNDE; DNP: FRENCH, NR: SEEKI NS,
03/ 05/ 04 (S) STEVENS G

03/ 12/ 04 (S JUD REFERRAL ADDED AFTER L&C
03/ 26/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
03/ 26/ 04 (S) Heard & Hel d

03/ 26/ 04 (S) M NUTE( JUD)

04/ 05/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
04/ 05/ 04 (S) Heard & Hel d

04/ 05/ 04 (S) M NUTE( JUD)

04/ 07/ 04 (S) JUD AT 5:30 PM BUTROVI CH 205
04/ 07/ 04 (S -- Meeting Cancel ed --

04/ 14/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: SB 318
SHORT TI TLE: CONSUMPTI VE USE OF FI SH AND GAME
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SPONSOR(s): SENATOR(s) SEEKI NS

02/ 11/ 04 (S) READ THE FI RST TI ME - REFERRALS
02/ 11/ 04 (S) RES, JUD

03/ 01/ 04 (S) RES AT 3: 30 PM BUTROVI CH 205

03/ 01/ 04 (S) Heard & Hel d

03/ 01/ 04 (S) M NUTE( RES)

03/ 24/ 04 (S) RES AT 3: 30 PM BUTROVI CH 205

03/ 24/ 04 (S) Heard & Hel d

03/ 24/ 04 (S) M NUTE( RES)

03/ 29/ 04 (S) RES AT 3: 30 PM BUTROVI CH 205

03/ 29/ 04 (S) Heard & Hel d

03/ 29/ 04 (S) M NUTE( RES)

04/ 02/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

04/ 02/ 04 (S Schedul ed But Not Heard

04/ 07/ 04 (S) RES AT 3: 30 PM BUTROVI CH 205

04/ 07/ 04 (S -- Rescheduled to 4 pm 04/07/04 --
04/ 08/ 04 (S RES RPT CS 3DP 2DNP 1NR 1AM NEW TI TLE
04/ 08/ 04 (S) DP: OGAN, SEEKINS, STEVENS B;

04/ 08/ 04 (S DNP: ELTON, WAGONER; NR: LI NCOLN,;
04/ 08/ 04 (S) AM DYSON

04/ 14/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

W TNESS REG STER

M. John G uchici

Fai r banks, AK

POSI TI ON STATEMENT:  Stated support for Amendnent 1 to version D
of SB 311

Ms. Kristin Knudsen

Assi stant Attorney General

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT: Presented version D of SB 311 and answered
questions

M. Chuck Undeen

Nat i onal Liberty Insurance

No address provided

POSI TI ON  STATEMENT: Stated support for version D of SB 311
w t hout Anmendnent 1

M. M ke Jensen
No address provi ded
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POSI TI ON  STATEMENT: Sees no need to change the existing
wor kers’ conpensation board system

M. Scott Nordstrand

Deputy Attorney Ceneral

Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

POSI TI ON STATEMENT:  Suggested changes to Anmendnent 1

ACTI ON NARRATI VE

TAPE 04-38, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:08 a.m Senators Ogan, French,
Ellis and Chair Seekins were present. The first order of

busi ness to cone before the commttee was SB 311.

SB 311-1 NSURANCE & WORKERS' COVPENSATI ON SYSTEM

CHAI R SEEKI NS announced that at the |ast hearing on SB 311, the
commttee considered a proposed committee substitute (CS),
| abel ed 23-&. Since that tine, Legislative Legal and Research
Services redrafted that version, which is now |abeled 23-
GS2023\D and referred to as version D.

SENATOR OGAN noved to adopt version D as the working docunent
before the commttee.

CHAI R SEEKINS announced that w thout objection, version D was
adopted. He noted that at the last neeting, the commttee
reviewed the points of agreenent between the Adm nistration and
| abor representatives on the bill and was considering an
anendnent [Anmendnent 1], which reads as foll ows.

23G 2
4/ 2/ 2004
(1:51 PM

AMENDMENT 1

OFFERED | N THE SENATE BY
JUDI Cl ARY COW TTEE
TO Proposed CSSB 311(JUD) (23-&X)

Page 38, |ines 2-4:
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Delete “testinony presented by a witness who appears in a
hearing. Wen credibility is disputed, the hearing panel’s
determnation of «credibility nust be supported by specific
findings.”

Insert “a wtness. A finding by the hearing panel
concerning the weight to be accorded a wtness’'s testinony,
i ncluding nedical testinony and reports, is conclusive even if
the evidence 1is conflicting or susceptible to contrary
conclusions. The findings of the hearing panel are subject to
the sane standard of review as a jury's finding in a civil
action.”

Page 41, line 4:
Del ete “, hearing panel,”

Page 41, l|ines 5-10:

Delete “Unless not supported by specific findings, a
hearing panel’s findings regarding the credibility of testinony
of a wtness who appeared in the hearing is binding on the
comm ssion, but all other findings, including the weight to be
accorded nedical testinony and reports, may be set aside by the
comm ssion. The findings of the hearing panel, if not set aside
by the conm ssion, are conclusive.”

Insert “Wien review ng decisions of a hearing panel, the
comm ssion shall use the same standard of review as that
established by the Al aska Suprene Court in workers’ conpensation
cases.”

CHAIR SEEKINS noted that Amendnent 1 was originally drafted for
incorporation into version 23-@&, therefore the page and Iline
nunbers will have to be adjusted to nesh with version D, however
the content of the anendnent remains the sane.

SENATOR FRENCH noved to adopt Anmendnent 1.
SENATOR OGAN obj ected for the purpose of discussion.

CHAIR SEEKINS said that Amendnent 1 was proposed by the |abor
representatives, and asked M. John Guchici to speak to it.

MR JOHN QUCH Cl, representing the IBEW told nenbers that

w t hout Anmendnent 1, the legislation would be an injustice to
t he whol e workers’ conpensation process. He stated:
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If the hearing panel and the hearing officer are not
af f orded any wei ght for future appeal s or
reconsideration and all of the fact finding and
judgnental and credibility issues that are addressed
at the hearing panel level are not taken into account
in any appeal process, that is just totally unfair to
both parties. There doesn’'t appear to be any other
adm nistrative bodies that totally ignore all of the
evidence and fact-finding done by the [indisc.] panel
to nmake the decision. For soneone to just substitute
judgment at a later date and discount any factual
evidence that was used to determne sonething is just
totally unfair.

SENATOR OGAN asked to hear fromthe Adm ni stration.

CHAI R SEEKI NS asked M. G uchici how Anendnent 1 will change the
structure of the process.

MR QA UCH CI explained that section .122 of the current bill,
Credibility of wtnesses, is currently witten to give the
hearing panel the sole power to determne the credibility of
testinony presented by a wtness who appears at a hearing. That
would allow a carrier to bring in a witness who does not even
actively practice nedicine, and acts as a “hired gun.” That
witness' s testinony woul d supersede a deposition by an attendi ng
physi ci an, enpl oyees, w tnesses, or nedical records. He believes
it is totally lopsided to allow a carrier to hire someone to
testify, especially i f t hat person’ s credential s are
guestionable and whose testinony wll discard the practicing
nmedi cal doctor’s deposition. He said that nost of the |anguage
in Arendnent 1 has been in statute for many years and has worked
well. It requires all the evidence to be considered. He
cautioned that sone people nmake a living off of witing an
opinion for the carrier after reviewwng the records. They
testify and slant the information anyway they want to.
Meanwhi l e, the attending physician mght not be able to |eave
his practice for an entire day to testify and instead does a
deposition. Amendnent 1 wll require the deposition from the
attending physician to carry equal weight to any expert the
carrier wants to bring in.

SENATOR OGAN decl ared a potential conflict of interest as he has
an active workers’ conpensation claimin progress.

M5. KRI STIN KNUDSEN, assistant attorney general, Departnent of
Law (DOL), told nmenbers that she has worked for DOL for 15 years
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in the workers’ conpensation arena. She represented plaintiffs
in workers’ conpensation cases and worked as a workers

conpensation hearing officer for the State of Oegon prior to
that. She asked to address a point nmade by M. Guchici, and
said it involves an area of the law that is subject to a |ot of
m si nformati on and m sunderstanding. That is, the concept that
if a carrier brought a witness in that person’s testinony would
override a physician’s testinony. She pointed out that two
things are at issue. The first is known as the standard for
reviewing findings of credibility. Credibility has to do wth
whether or not a witness is telling the truth. The second area
is the weight of the evidence; that is which evidence is nore
persuasive. The fact that a physician testified in person would
not give nore weight to testinony given by deposition or to
reports that are detailed and explain the physician's opinion.
She conti nued:

So the first thing | would like to do is to reassure
M. Guchici that under this current system it is not

sonething that he should worry about — a carrier
bringing in a live witness and sort of automatically
overriding the report and any deposition testinony of
a practicing physician who treated +the patient.
Instead the hearing panel would have to go in and
weigh the evidence. | have, for the purposes of
clarity, attenpted to give to the commttee a chart in
a question and answer format on this subject of the
standard of review.

CHAIR SEEKINS announced that Senator Therriault joined the
conm ttee sone tine ago.

M5. KNUDSEN referred to the chart she provided [entitled Current
System — Proposed Systenm] and explained that under the current
system the credibility of a wtness is determned by the
wor kers’ conpensation board; that would not change under the
proposed system 1In view of the Suprene Court’s decision in the
Wi tesides case, DOL felt the right of a witness to have his or
her credibility determned by the immediate trier of fact in
hearing is very significant. DOL wi shed to retain that power in
the hearing panel. The hearing panel would have the power to
wei gh the evidence and make findings of fact and concl usions of
law. What 1is different is that on review by the W rkers’
Conmpensati on Appeal s Comm ssion, the conm ssion would have the
power to review the whole record and |ook at whether the
evidence was carefully and rationally examned and to decide
whet her to rewei gh that evidence in the record. She pointed out
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that there would be no new hearing or new evidence, which is
known as adnini strative revi ew de novo on the record.

CHAI R SEEKINS asked if, under the proposed system [the appeals
comm ssion] would not call in new wtnesses or take new
testinmony, it would only review the record of the proceeding
before the panel.

M5. KNUDSEN said that is correct and has been in SB 311 fromthe
begi nning: no new evidence would be presented to the comm ssion
and no new hearing would take place. That system differs from
the current system in which the Superior Court nay exercise its
discretion to hold a new trial and take new testinmony if it
wi shed to do so. In that respect, the conmi ssion is constrained
to the record. If the commssion is concerned that the evidence
is inadequate, the conmission could remand the case to the
heari ng panel for the purpose of gathering nore evidence. She
repeated there will not be a disregard for the evidence taken by
the hearing panel; instead the hearing panel wll control the
i nt ake of evidence.

M5. KNUDSEN again referred to the chart and told nenbers that
the rule of conclusiveness basically says that when a court is

reviewing an admnistrative agency’ s decision, it should |I|ook
for substantial evidence in light of the record to determ ne
whet her or not that agency nade an appropriate decision — it
does not reweigh the evidence. In the current system the

wor ker s’ conpensation board is entitled to the rule of
concl usi veness under section .122. She descri bed:

Now when we went to the hearing panel system there
was sone concern about,...in our current act, the
board is the only thing that's referred to and it’s
the board that acts. The hearing panels act for the
whole board...and to elimnate any question as to
whet her or not the hearing panels were in fact acting
for the whole board, that it was a single tier agency,
. 122 was inserted in 1982.

Here we have a single admnistrative agency in our
current system Wat we are going to in this proposed
systemis a two-tiered adm nistrative agency where you
have two tiers of adjudicatory authority. You have
your hearing panel and then you have the comm ssion.
The comm ssion is not a court. It is an admnistrative
agency and as the top tier of that admnistrative
agency under basic principles of admnistrative |aw,
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it is the one to which the courts nust give deference
in terms of its finding and that’s why the current
bill is witten the way it is.

SENATOR FRENCH asked if that is exactly the danger for the
enpl oyee who is appearing in front of the panel in that the
evi dence that the panel weighs could be reweighed by the appeals
comm ssion and then set in stone when it goes up on appeal to
the Suprenme Court. Therefore, the appeals conm ssion could undo
the victory that the worker won with the hearing panel and the
Suprene Court <could not reweigh that evidence because the
appeal s conm ssion already did that.

M5. KNUDSEN said the proposed Wrkers’ Conpensation Appeals
Comm ssion could reweigh the evidence but it does not have to.
Its decision would also be subject to review. The conmm ssion
must have substantial evidence in the record to support its
finding and the commssion’s findings are subject to Suprene
Court review

CHAI R SEEKI NS asked if the hearing panel makes a finding and the
comm ssion changes the finding because it determnes that the
record supports a different conclusion, the only avenue of
appeal would be to the Suprene Court, which would exam ne the
entire record in the sane way the conm ssion did.

M5. KNUDSEN said the Suprenme Court would examine the entire
record, but its focus would be to determne whether the
comm ssion’s findings were supported wth substantial evidence
in light of the entire record. The court, however, would not
disturb the findings on credibility because those findings are

binding on the conmssion. Therefore, if a worker were to
testify that an unw tnessed event occurred and that wtness’s
credibility was di sput ed, the proposed heari ng panel ' s

determ nation of the worker's credibility woul d be binding.

SENATOR THERRI AULT asked whether the appeals comm ssion would
have to substantiate its conclusion if it differed from the
hearing panel’s conclusion. He pointed out in the current
system a comm ssioner who reaches a different conclusion does
not have to substantiate that conclusion. |If DOL then has to
represent the state in that case, it has no witten findings on
which to base its case. For that reason, another piece of
| egislation that deals with hearing panels proposes that all
conclusions be in witing.
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MS. KNUDSEN said the comm ssion is statutorily required to issue
witten decisions based on findings of fact and conclusions of
| aw. The statute specifies that if the conm ssion does not
disturb the findings of the hearing panel, those findings are
considered as adopted if the case is not appealed to the Suprene
Court.

SENATOR FRENCH felt the question regarding the witten deci sions
and the record made in front of the workers’ conpensation board
right now deserves exam nation so that the conmmttee does not
proceed on a false premse. He |ooked at decisions on the
wor kers’ conpensation board’'s website and found themto be quite
conprehensive. He distributed two of those decisions to show
menbers the thoroughness of the work done by the current board
and that workers do not win all cases. He said he was responding
to Senator Therriault’s coment that sonmetines the record is
unwritten or unsubstanti ated.

SENATOR THERRI AULT clarified that the other legislation he
referred to does not apply to the workers’ conpensation board.
His goal is to assure that the sanme standard of docunentation
that the legislature would be requiring for other appeals
processes is the sane as the workers’ conpensation board.

MR GUCHCI interjected to ask what the objection is to using
the standard of review used by a jury in a civil action.

M5. KNUDSEN expl ained that the current statutory standard is the
standard applied by the Suprene Court when it is review ng the
board’ s deci sion. She conti nued:

What we are talking about is not really changing the
Suprene Court’s standard of review. The review ng
court’s standard of review, |ooking down, isn't really
changing. What 1is changing is which tier of this
proposed admnistrative agency that standard is
applied to. GCetting to Senator Therriault’s point,
it’s a very basic principle of admnistrative |aw that
the — what we call the conclusiveness, the standard of
review that’'s applied, the findings of fact, are

entitled to the same as a jury - that kind of thing,
is applied to the director’s decision or the
conmi ssioner’s deci si on i f it’s a regul ar

adm nistrative appeal through an admnistrative body
and...the comm ssioner’s decision, the one that’s
appealed into the court and precisely because of the
probl em that Senator Therriault raised, it’s sonetines
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difficult to figure out what the conmm ssioner’s
findings of fact were. In this situation, what 1is
bei ng proposed is sinply that the proposed com ssion
as the highest level of this adm nistrative body would
be subject to that standard of review instead of the
| owest body of this admnistrative body. W don’t, as
arule...it would not be an orthodox way of | ooking at
an adm ni strative structure.

Nunber two, this idea of the higher body having the
rul e of conclusiveness, the standard of review that is
articulated here, is the mgjority rule. As Larson has
said, this is the majority rule and in its nopst
orthodox form no exception is nmde even for
determ nations of credibility. W are nodifying that
here into what is called the nodified majority rule
because we are naking an exception for determ nations
of credibility, which really, you know, need to be by
this hearing panel so that w tnesses, a claimnt, or
an enployer comng before the hearing panel has the
opportunity to go face-to-face with the person who is
determning credibility.

The other thing is that this kind of a system this
two-tiered administrative system that we’re proposing
here, pronotes the consistency that we're |ooking for.
It also is in line wth what the National Comm ssion
on State Conpensation Law report provided. It provides
an error check, if you will, a check by experts in the
field who are going in this proposed bill, this
commttee substitute, going to be drawn from varied
backgrounds so [there will] be an enpl oyee attorney on
this panel, there will be an enployer attorney on the
panel. So there is a balance on the comm ssion itself,
as well as a balance on the hearing panel....

| just wanted to add one nore final point, and that is
that for sone reason sone attorneys have nentioned
that they’'re concerned with the idea this change in
the standard of review mght sonehow bleed over and
sonmehow change the standards for a stay pendi ng appea
and | just wanted to reassure the nenbers of the
commttee that that was not intended. The assignnent
of conclusiveness to review by the highest |evel of
the adjudicatory agency does not alter the standards
for the grant of a stay pending review by the
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comm ssion and that there was no intent to repeal
A son Loggi ng versus Larson.

SENATOR FRENCH said his question goes to a fundanental point
that has been raised repeatedly about the appeals conmm ssion,
and that is that DOL is |ooking for consistency. He asked what
evidence DOL can provide that the decisions issued by the
wor kers’ conpensation board are inconsistent and whether that
evi dence is backed by a high reversal rate at the court |evel.

M5. KNUDSEN said she has not counted reversal rates but she
tried to prepare for the commttee sonme information illustrating
why the conmi ssion should have the discretion to review and
rewei gh evidence. She said she could provide copies of decisions
after the neeting, but did not want to disclose the nanes of
enpl oyers. She noted in one case, an enployee worked at a renote
site and was later diagnosed with hepatitis C by a |Iocal
physician. He also obtained a “checkbox” letter, which is a
letter witten by his attorney to the physician asking whether
the physician believed the disease was woirk related. The
physician believed it was. In the neantinme, a second enployee
was diagnosed with hepatitis C in the field. The enployer had
that enpl oyee exam ned by experts at Stanford University. That
exam nation was disputed so the board sent the second man to
Scripps Institute in La Jolla. The experts from Stanford and
Scripps testified that it was very unlikely that enployee had
contracted hepatitis C at the renote site, though it was
renotely possible. The board found in its decision the checkbox
letter to be nore definitive than the expert testinony. The
board believed the close tenporal relationship was inportant,
even though the experts testified that hepatitis C can be
asynptomatic for a very long tinme. The board’ s decision was al so
based on the fact that the enployer could not prove the enployee
contracted the disease el sewhere.

M5. KNUDSEN said in that type of a situation, the appellant
m ght want to ask the commission to reweigh the evidence. In
that case, the other co-worker gave permssion for his lab
results to be presented to the board, which the board cannot
conpel. Those results showed the two nen to have different
genotypes of the virus. The following year, the board
determined that it was nedically inpossible for the first
enployee to have contracted the disease [from the other
enpl oyee]. She told nenbers that “nedically inpossible” is not
the standard an enpl oyer has to neet.
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M5. KNUDSEN said in the next case that she |ooked at, which
contained simlar characteristics with expert exam nation and a
checkbox letter, the board said the checkbox letter had no
indicia of reliability. She said that is the kind of
i nconsi stency that will be addressed by the comm ssion.

SENATOR OGAN asked Ms. Knudsen if she believes that
i nconsistency is due to the structure of the existing system and
that Anendnent 1 woul d underm ne that.

M5. KNUDSEN said she does. The idea of the CS is to provide a
binding level of review by experts in the field at an
adm nistrative level before the case goes to the courts. DOL
feels the comm ssion needs the discretion to rewei gh evidence or
to remand the case to the hearing panel to gather nore evidence.

CHAI R SEEKI NS asked what the conm ssion would do, if in the case
she nentioned, the review got to the commssion and it
guestioned the decision based on the evidence.

M5. KNUDSEN said she could argue before the commssion that it
should remand the case to the hearing panel for nore evidence or
that the evidence should be rewei ghed.

CHAIR SEEKINS asked if the commi ssion overturned the hearing
panel’s decision and the case was appealed to the Suprene Court,
what the Suprene Court would review.

M5. KNUDSEN said the Suprene Court would review the conm ssion’s
findings of fact.

TAPE 04-38, SIDE B

She continued to explain the comm ssion would be bound by the
credibility determnations, for exanple the testinony of the
worker, so the credibility determ nations would “go up” with the
comm ssion’s findings of fact. The Supreme Court would | ook at
the comm ssion’s findings of fact and determ ne whether those
findings were supported with substantial evidence. She added
that in that <case, the presunption of conpensability was
overcome and “they are in the node of weighing the evidence.”
She further explained that would not happen if the presunption
of conpensability was not overcone.

SENATOR FRENCH stated that if the workers’ conpensation board is

maki ng inconsistent decisions, sonething nore than an anecdote
woul d prove Ms. Knudsen’s case. He asked her to provide the
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commttee with statistics show ng the decisions are all over the
map. He then comented the current system is a three-tiered
system workers’ conpensation board, Superior Court, Suprene
Court. Because people see this legislation as renoving the
mddle layer of review, he suggested keeping the current
standard of review in place to increase confidence in the new
system for the tinme being. That way, people will know what | ega

rules and standard of review will apply when they go in front of
t he appeal s conm ssi on.

CHAI R SEEKI NS t ook public testinony.

MVR. CHUCK LUNDEEN ( ph), chief  counsel Li berty Nort hwest
| nsurance, said, in response to both M. Guchici and Senator
French’s concern about fairness, he read the proposed CS and
finds that it clearly states that there has to be a full review
of all of the evidence at the appeals conmi ssion level. He feels
fairness to both enployers and enpl oyees would be part of the de
novo review process. Everyone wll have an open shot at
reviewing a |lower |evel decision and reweighing the evidence. He
stated support for the bill but opposition to Anmendnent 1.

MR MKE JENSEN told nenbers he represents injured workers
before the workers’ conpensation board and in the long shore
wor kers and federal workers’ conpensation system He noted he
submtted witten testinony to the commttee expressing his
concerns with the bill but further stated:

The anmendnment dealing with the credibility issue is
.122. The way we read the credibility anmendnent is
that the hearing panel wll only have the power to
determne the credibility of testinony presented by a
Wi tness. Now testinony presented by a witness - it
adds the words who appears in a hearing, which, in
ot her words, neans that a hearing panel wll not have
the authority to decide credibility issues on anybody
who is not present at the hearing, whose testinony is
presented through deposition or who submts nmnedical
reports. So, for exanple, treating doctors, their
credibility could not be determned wunless they
testified at a hearing. Enployer experts — their
credibility could not be determned wunless they
testified at a hearing. Enployers — their credibility
could not be determned unless they testified at a
hearing. And, for that matter, injured workers, their
credibility could also not be determined by the
heari ng panel unless they testified at a hearing. By
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| eaving the present |anguage in the current act in
pl ace, the hearing panel has the power to consider the
weight to be accorded wtness testinony, including
nmedical testinony and reports. It does not Ilimt
itself to those people who testify at a hearing. W
think that change is very inportant, not just for
enpl oyees, but also for enployers. Wiat we’'re trying
to prevent here is the increasing costs that currently
injured workers have to bear when pursuing their
conpensation case. But, in effect, and this is unusua
for me to say representing injured workers, we're also
trying to save the industry sonme of the costs by
adopting these changes the way we see it. Bot h
parties will have two bites of the apple. There wll
be no disincentive to either party to go and retry
their cases, in effect, or re-present their cases and
their argunents to the conmission. | was concerned
that it would greatly increase the anpbunt of tine it
takes to resolve a claim which is in nobody’s
interest. Nunber two, it would greatly increase the
cost of pursuing a claim which again is in nobody’ s

interest. In addition, that’'s just the cost to the
parties — in addition there’s the cost to the State of
Al aska of creating a new bureaucracy that this bill
entails.

MR. JENSEN said in response to the case Ms. Knudsen referred to,
bad facts nake bad law and the |egislature should not meke the
changes dealing with credibility and the weight of evidence
based upon one case. There is no guarantee a comm ssion wll be
any better. Any changes should be based on enpirical data. He
said the current systemis fair and he sees no need for change.

CHAIR SEEKINS asked M. Knudsen if it is DO.s intent, 1in
relation to section .122, that the hearing would not have the
sanme opportunity to weigh the evidence of a wtness that does
not appear before it, for exanple, testinony in the form of
reports or records.

M5. KNUDSEN said it is not the intent to deprive the hearing
panel of the power to exercise its authority to determne
credibility, whether that be through depositions. The issue that
DOL was addressing by inserting “at a hearing” was not to limt
the hearing panel’s authority but to clarify that the w tnesses’
right to have their credibility determined at a hearing was
protected by that credibility determnation being binding all
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the way up. She said credibility determnations by the trier of
fact are generally subject to a very high standard of review.

SENATOR OGAN asked for a yes or no answer to the question of
whet her the w tness nust be present at the hearing.

MS. KNUDSEN said the witness does not have to be present to have
a credibility determnation by the hearing panel. She said the
words “at a hearing” were included in response to the Witeside
deci si on.

CHAIR SEEKINS nmaintained that if a person appears before the
panel, that panel is the sole determner of credibility.

M5. KNUDSEN agreed and said the panel is the sole determ ner
regardl ess, however if the person appears before the panel, that
determnation is binding and cannot be <changed by the
commi ssi on.

CHAI R SEEKINS asked M. Guchici if that was his understanding.

MR QGQUCH Cl said it was not. He questioned, if that is the
case, why the current |anguage i s unacceptabl e.

M5. KNUDSEN said the current |law does two things in one statute.
It addresses credibility and it addresses the conclusiveness of
a finding of fact that being the weight assigned by the board to
particular evidence. Credibility and weight differ; credibility
goes to truthfulness while weight is based not only on truth but
on opinion. Lay wtnesses can also have honest differences in
perception or recall wthout those differences inpacting their
credibility. She said the credibility issue is not disturbed in
t he proposed CS.

SENATOR THERRI AULT pointed to Section 61 on page 37 and said the
| anguage coul d be clarified.

M5. KNUDSEN said she would take a look at rewiting it.

CHAI R SEEKI NS asked Ms. Knudsen to tell nenbers what standard is
used in a jury's finding in a civil action, which M. G uchici
referred to.

M5. KNUDSEN said the Supreme Court’s standard of review in
relation to the workers’ conpensation board is that the Suprene
Court upholds the findings of fact of the board if they are
supported by substantial evidence in light of the entire record.
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Substantial evidence is evidence that is relevant and that a
reasonabl e m nd m ght expect to support the concl usion.

CHAIR SEEKINS jested that everyone who agrees wth him is
reasonabl e.

M5. KNUDSEN said different standards apply to overturn a jury
verdict. For a newtrial, there must have been such slight or no
evidence to support the jury verdict. For a directed verdict,
the standard is sonething that no reasonable mnds could differ
about .

CHAI R SEEKI NS asked Ms. Knudsen if DOL's intent was to not allow
the determnation of the credibility of a wtness who appeared
before a hearing panel to be questioned at a higher |evel.

M5. KNUDSEN said that is correct because the witness's right is
bei ng protected.

SENATOR FRENCH asked Ms. Knudsen, as she works on that |anguage,
to address the credibility determnation with respect to a
deposition or medical report. He then said that Amendnent 1 does
that well and wll give people confidence that the hard work
done at the trial level in the workers’ conpensation system wil|
not be tanpered with as it noves up the chain.

CHAIR SEEKINS comented that everyone wants justice, not
sonething to be tanpered wth.

SENATOR FRENCH acknowl edged that “tanpering” was a poor choice
of words.

M5. KNUDSEN asked that M. Nordstrand speak to the "at the
hearing” issue.

MR, SCOIT NORDSTRAND, Deputy Attorney Ceneral, Cvil D vision,
Department of Law, said that phrase goes to the theory that the
determ nation of credibility of a witness should be deferred to
the people who actually see the witness and watch the witness’s
reaction to questions in the courtroom He said in contrast, a
deposition can be in witten transcript form or a pre-nade
video, which is the reason for the distinction between w tnesses
who give testinony in person. He suggested that a good
conprom se would be to renove “at the hearing” so as to include
depositions and reports. He noted that differs from Senator
French’s anmendnent because it addresses both credibility and
wei ght .
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CHAIR SEEKINS referred to the second sentence of Anendnent 1,
“When credibility is disputed, the hearing panel’s determnation
of credibility nust be supported by specific findings,” and
asked if the panel would have to support its determnation of
credibility based on findings when determining credibility anong
W t nesses whose testinony conflicts.

MR. NORDSTRAND said that is correct and explained that to get to
the deferential standard, the panel nust give reasons for its
credibility determnation. Under the existing system if the
facts are not there, the Suprene Court can overturn that
determ nation

CHAIR SEEKINS asked M. Guchici his wunderstanding of that
sent ence.

MR GUCH Cl said he still does not understand why the words
“who appears at a hearing” nust be included.

CHAIR SEEKINS noted M. Nordstrand suggested that phrase be
renoved. He then said it appears that this section deals wth
the process before the hearing panel, not the review process
| at er on.

M5. KNUDSEN said that is correct.

CHAIR SEEKINS asked if [the current board] supports its
determ nations of credibility with findings when two wtnesses
are in opposition.

MR. G UCH CI said absolutely.

CHAIR SEEKINS said in effect, the CS codifies the existing
practice.

M5. KNUDSEN affirmed that is correct. She noted the Suprene
Court brought this issue to the fore in the Hawk (ph) case.

SENATOR THERRI AULT asked Ms. Knudsen if she added that phrase in
response to a particular court case.

M5. KNUDSEN said it was added because of DOL's concerns about
the Wi tesides case, however she does not believe renoving that
phrase will inpair the hearing panel’s ability to conply wth
Wi t esi des.
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CHAI R SEEKINS asked if, in the second sentence of Anendnent 1,
the credibility dispute nmust be confined to the hearing process.

MS. KNUDSEN said that is correct and is sinply a codification of
the current state of the | aw.

CHAIR SEEKINS asked if renoving the words “who appears at a
hearing” will do any damage to DOL's intent.

M5. KNUDSEN said it will not.

The commttee took a 3-mnute recess at 9:35 a.m Upon
reconveni ng, Senators French, Therriault and Seekins were
present.

CHAI R SEEKI NS asked both M. Guchici and M. Nordstrand if they
were agreeable to that change, as well as changing the second
sentence of Anmendnent 1 by adding “before the hearing panel”
after “disputed”. He said that would confine this process to
what happens in front of the hearing panel.

MR QGQUCH Cl said he is confortable with that |anguage, wth
Section .122

MR. NORDSTRAND was al so agreeable to that change.

CHAI R SEEKINS announced a brief recess to await the arrival of
ot her menbers. Upon reconvening, nenbers discussed anending
Amendnent 1, mnade several attenpts to do so and discussed
rewiting Anendnent 1 altogether for the purpose of clarity.

TAPE 04-39, SIDE A

A roll call vote was taken on Amendnent 1. The notion to adopt
Amendnment 1 failed with Senators Ellis and French in favor and
Senat ors QOgan, Therriault and Seekins opposed.

SENATOR THERRI AULT noved to adopt Amendnent 2, to rewite Sec.
122 on lines 26 through 29 on page 37 to read:

Sec. 23.30.122 Credibility of wtnesses. The hearing panel
has the sole power to determne the credibility of testinony
presented by a wtness. Wen credibility is disputed in a
procedure before the hearing panel, the panel’s determ nation of
credibility nust be supported by specific findings.
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CHAI R SEEKI NS announced that Amendnent 2 was adopted with no
obj ecti on.

SENATOR FRENCH noved to adopt Anendnent 3, which reads as
follows. [Anendnent 3 contains the content of |ines 10 through
22 of Amendnent 1. Page and line nunbers will need correction.]

AMENDMENT 3

Page 41, |ine 4:
Delete “, hearing panel,”

Page 41, |ines 5-10:

Delete “Unless not supported by specific findings, a
hearing panel’s findings regarding the credibility of testinony
of a witness who appeared in the hearing is binding on the
comm ssion, but all other findings, including the weight to be
accorded nedical testinony and reports, may be set aside by the
comm ssion. The findings of the hearing panel, if not set aside
by the comm ssion, are conclusive.”

I nsert “When review ng decisions of a hearing panel, the
comm ssion shall use the same standard of review as that
established by the Alaska Suprenme Court in workers’ conpensation
cases.”

SENATOR THERRI AULT obj ected for the purpose of discussion.

SENATOR FRENCH told nenbers the thrust of Amendnent 3 is to have
the appeals conm ssion use the Superior Court’s standard of
review, the Suprene Court would retain its standard of review
He said that will give the players in the system confidence that
the sane legal standards that apply now to the workers’
conpensation board will apply in the future.

MR GUCHCI said that is the intent of the claimnts,
representatives and | abor fol ks he has spoken with.

V. KNUDSEN pointed out that Amendnent 3 <creates sone
incongruity because the director of the division of workers’
conpensati on nakes sone decisions. Senator French's proposal
would not apply to those decisions while the hearing panel’s
decisions would be subject to a different standard of review
She advised that the adm nistrative systemw ||l have to work as
a whole. In that system the comm ssion will be the top decision
maker, therefore the conmi ssion’s findings should be subjected
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to the deference accorded by the courts to the final decision
maker in an adm nistrative proceedi ng. She enphasized this is an
adm ni strative/agency system not a court system so the sane
basic principles of admnistrative law should apply to the
entire system

CHAIR SEEKINS said Anendnent 3 would apply to a review, not a
heari ng.

M5. KNUDSEN said that is correct. No new hearing, testinony or
trial is contenplated. In that respect, it is very different
from the court system because it can hold an entirely new
heari ng.

MR. G UCH Cl responded:

| disagree with Kris in the respect that the director
has adm nistrative decisions nmade and that’s all fine
with us wth self-insured certificates and that
nature. The panel still [indisc.] jury in the decision
making process so | just think that those types of
acts should be reserved and not confused wth the
director’s [indisc.].

| think that the director doing admnistrative work is
totally separate fromthe hearing panel that is acting
as a sort of jury and comng up with decisions for
| awyers and plaintiffs.

10: 00 a. m

CHAI R SEEKINS asked if Amendnment 3 is a restatenment of what the
commttee just discussed about the hearing panel’s findings
bei ng bi nding on the comm ssi on.

M5. KNUDSEN said it is the original |anguage of the bill and was
intended to restate the requirenents in section .122. Wth the
adoption of Anendnent 2, the deletion would not affect the
requi renent of specific findings that need to be nmade by the
commi ssion. She clarified that i1t is a redundancy but s
intended to re-enphasize that the hearing panel determ nes
credibility.

SENATOR THERRI AULT asked Senator French why he would want to
del ete the phrase, “Unless not supported by specific findings, a
hearing panel’s findings regarding the credibility of testinony
of a witness who appeared in the hearing is binding on the
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commi ssion,” since the conmttee had a |engthy discussion about
the fact that the determ nation of credibility would be binding.
He thought Ileaving that |anguage intact would provide extra
confort.

SENATOR FRENCH responded by saying he did not prepare the
anendnent hinself, but the crucial issue is the weight to be
accorded nedical testinmony and the other findings. He explained
that the heart of the issue is that the w nning side does not
“get sonme cenent, if you will, poured over that wn and then it
goes forward under a tighter standard of review”

He then noved to anend Anendnment 3 to delete (on lines 14-16):

AVENDMENT TO AMENDMENT 3

Del ete “Unless not supported by specific findings, a
hearing panel’s finings regarding the credibility of
testinmony of a witness who appeared in the hearing is
bi ndi ng on the conmm ssion,”

And begin Arendnent 3 with the word “but” on |ine 16,
CHAIR SEEKINS referred to |line 31 on page 40 of version D and
noted the phrase, “unless not supported by specific findings” is

not in version D

SENATOR FRENCH offered to redraft Anmendnent 3 and withdrew his
notion to adopt it.

10: 10 a. m

CHAI R SEEKI NS agreed and recessed the neeting until 5:30 p.m
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