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COW TTEE CALENDAR

CS FOR HOUSE BILL NO 348(JUD)
"An Act relating to the rights of certain victins of crine to
receive information about the office of victinms' rights and the
Violent Crinmes Conpensation Board."
MOVED CSHB 348(JUD) QUT OF COW TTEE AND ADOPTED HOUSE
JUDI Cl ARY LETTER OF | NTENT

CS FOR HOUSE BI LL NO. 349(JUD) am
"An Act amending Rule 412, Al aska Rul es of Evidence."
HEARD AND HELD

CS FOR HOUSE BILL NO 357(JUD)
"An Act relating to restitution; and providing for an effective
date."

MOVED SCS CSHB 357(JUD) OUT OF COWM TTEE

CS FOR HOUSE BI LL NO. 397(JUD)
"An Act relating to defense contacts with and recordings of
statenents of victins and wi tnesses of sexual offenses.”

MOVED SCS CSHB 397(JUD) QUT OF COW TTEE

CS FOR HOUSE BILL NO 398(JUD) am
"An Act relating to donestic violence fatality review teans."
MOVED SCS CSHB 398(JUD) OUT OF COW TTEE

PREVI QUS COW TTEE ACTI ON
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BILL: HB 348

SHORT TI TLE: NOTI CE TO CRI ME VI CTI M5

SPONSOR( s) : REPRESENTATI VE( s) STOLTZE, DAHLSTROM SAMUELS,
MCGUI RE

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H READ THE FI RST Tl ME - REFERRALS

01/ 12/ 04 (H JUuD

01/ 26/ 04 (H) JUD AT 2:00 PM CAPI TOL 120

01/ 26/ 04 (H Heard & Held

01/ 26/ 04 (H M NUTE( JUD)

01/ 30/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 30/ 04 (H Moved CSHB 348(JUD) Qut of Conmittee
01/ 30/ 04 (H M NUTE( JUD)

02/ 12/ 04 (H) JUD RPT CS(JUD) NT 5DP

02/ 12/ 04 (H DP: GARA, SAMUELS, ANDERSOQN,

02/ 12/ 04 (H GRUENBERG, MCGUI RE

02/ 12/ 04 (H LETTER OF I NTENT WTH JUD REPORT

02/ 23/ 04 (H TRANSM TTED TO (S)

02/ 23/ 04 (H) VERSI ON:  CSHB 348( JUD)

02/ 25/ 04 (S READ THE FI RST Tl ME - REFERRALS

02/ 25/ 04 (S) JUuD

03/ 15/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

03/ 15/ 04 (S -- Meeting Canceled --

03/ 22/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: HB 349

SHORT TI TLE: | LLEGALLY OBTAI NED EVI DENCE/ EVI D RULE 412
SPONSOR( S) : REPRESENTATI VE( s) SAMUELS, MCGUI RE, STOLTZE,
DAHLSTROM

01/ 12/ 04 (H PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS

01/ 12/ 04 (H JUuD

01/ 26/ 04 (H JUD AT 2:00 PM CAPI TOL 120

01/ 26/ 04 (H Heard & Held

01/ 26/ 04 (H M NUTE( JUD)

02/ 02/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 02/ 04 (H Schedul ed But Not Heard

02/ 04/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 04/ 04 (H -- Meeting Canceled --

02/ 09/ 04 (H JUD AT 1:00 PM CAPI TOL 120

02/ 09/ 04 (H Moved CSHB 349(JUD) Qut of Conmittee
02/ 09/ 04 (H M NUTE( JUD)

02/ 18/ 04 (H) JUD RPT CS(JUD) 3DP 1NR

02/ 18/ 04 (H DP: SAMUELS, HOLM MCGUI RE; NR GARA
03/ 03/ 04 (H TRANSM TTED TO (S)
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03/ 03/ 04 (H) VERSI ON: CSHB 349(JUD) AM

03/ 04/ 04 (S) READ THE FI RST TI ME - REFERRALS

03/ 04/ 04 (S) JUD

03/ 15/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

03/ 15/ 04 (S -- Meeting Canceled --

03/ 22/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: HB 357

SHORT TI TLE: RESTI TUTI ON

SPONSOR( s) : REPRESENTATI VE( s) SAMUELS, STOLTZE, MOGUI RE,

DAHLSTROM

01/ 12/ 04 (H PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS

01/ 12/ 04 (H) JUD

01/ 26/ 04 (H JUD AT 2:00 PM CAPI TOL 120

01/ 26/ 04 (H Heard & Hel d

01/ 26/ 04 (H) M NUTE( JUD)

01/ 30/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

01/ 30/ 04 (H) Moved CSHB 357(JUD) Qut of Committee

01/ 30/ 04 (H) M NUTE( JUD)

02/ 04/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 04/ 04 (H -- Meeting Cancel ed --

02/ 09/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 09/ 04 (H Moved New CSHB  357(JUD) Qut of
Comm ttee

02/ 09/ 04 (H M NUTE( JUD)

02/ 12/ 04 (H JUD RPT CS(JUD) 3DP 1NR

02/ 12/ 04 (H) DP: SAMJELS, GARA, MCGU RE; NR: HOLM

02/ 12/ 04 (H FI N REFERRAL ADDED AFTER JUD

02/ 24/ 04 (H FIN AT 1:30 PM HOUSE FI NANCE 519

02/ 24/ 04 (H Moved CSHB 357(JUD) Qut of Conmittee

02/ 24/ 04 (H M NUTE( FI N)

02/ 26/ 04 (H) FIN RPT CS(JUD) 10DP

02/ 26/ 04 (H DP: MEYER, HAWKER, STOLTZE, JOULE,

02/ 26/ 04 (H CROFT, MOSES, FATE, FOSTER, HARRI S,

02/ 26/ 04 (H) W LLI AVS

03/ 01/ 04 (H TRANSM TTED TO (S)

03/ 01/ 04 (H VERSI ON:  CSHB 357(JUD)

03/ 02/ 04 (S READ THE FI RST Tl ME - REFERRALS

03/ 02/ 04 (S) JUD, FIN

03/ 15/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

03/ 15/ 04 (S -- Meeting Canceled --

03/ 22/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

BILL: HB 397
SHORT TI TLE: DEFENSE CONTACTS W TH VI CTI M5 & W TNESSES
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SPONSOR( s) :

01/ 23/ 04
01/ 23/ 04
01/ 26/ 04
01/ 26/ 04
01/ 30/ 04
01/ 30/ 04
01/ 30/ 04
02/ 04/ 04
02/ 04/ 04
02/ 09/ 04
02/ 09/ 04
02/ 09/ 04
02/ 12/ 04
02/ 12/ 04
02/ 12/ 04
02/ 23/ 04
02/ 23/ 04
02/ 25/ 04
02/ 25/ 04
03/ 05/ 04
03/ 05/ 04
03/ 15/ 04
03/ 15/ 04
03/ 22/ 04

BILL: HB 398

LLLLRNIIIIIIITIIZIZIZIZIZIZIZIE

(S)

REPRESENTATI VE(s) MCGUI RE

READ THE FI RST TI ME - REFERRALS
JUD

JUD AT 2:00 PM CAPI TOL 120
Schedul ed But Not Heard

JUD AT 1:00 PM CAPI TOL 120
Heard & Held

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120

-- Meeting Canceled --

JUD AT 1:00 PM CAPI TOL 120

Moved CSHB 397(JUD) Qut of Conmittee

M NUTE( JUD)

JUD RPT CS(JUD) NT 3DP 2NR

DP: SAMUELS, ANDERSON, MCGUI RE;
NR HOLM GARA

TRANSM TTED TO (S)

VERSI ON:  CSHB 397( JUD)

READ THE FI RST Tl ME - REFERRALS
JuD

JUD AT 8: 00 AM BUTROVI CH 205
<Bi || Hearing Postponed>

JUD AT 8: 00 AM BUTROVI CH 205

-- Meeting Canceled --

JUD AT 8: 00 AM BUTROVI CH 205

SHORT TI TLE: DOMESTI C VI OLENCE FATALI TY REVI EW TEAM

SPONSOR( s) :

01/ 23/ 04
01/ 23/ 04
01/ 26/ 04
01/ 26/ 04
01/ 28/ 04
01/ 28/ 04
01/ 28/ 04
01/ 30/ 04
01/ 30/ 04
01/ 30/ 04
02/ 12/ 04
02/ 12/ 04
02/ 12/ 04
02/ 23/ 04
02/ 23/ 04
02/ 25/ 04
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LTI

REPRESENTATI VE(s) DAHLSTROM

READ THE FI RST Tl ME - REFERRALS
JUD

JUD AT 2:00 PM CAPI TOL 120
Schedul ed But Not Heard

JUD AT 1:00 PM CAPI TOL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120

Moved CSHB 398(JUD) Qut of Committee

M NUTE( JUD)
JUD RPT CS(JUD) 5DP

DP: GARA, SAMUELS, ANDERSOQON, GRUENBERG,

MOGUI RE
TRANSM TTED TO (S)

VERSI ON:  CSHB 398(JUD) AM

READ THE FIRST TIME - REFERRALS
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02/ 25/ 04 (S) JUD

03/ 15/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205
03/ 15/ 04 (S -- Meeting Canceled --
03/ 22/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

W TNESS REG STER

Ms. Kelly Huber

Staff to Representative Stoltze

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Presented HB 348 for the sponsor

M. Steve Branchfl ower

Ofice of Victinse’ Rights

1007 West 3rd Avenue, Suite 205
Anchor age, Al aska 99501- 1936

PCSI TI ON STATEMENT: Supports HB 348

Lt. Al Storey

D vision of Alaska State Troopers
Department of Public Safety

3700 East Tudor Road

Anchor age, Al aska 99507

POSI TI ON STATEMENT:  Supports HB 348

Represent ati ve Ral ph Sanuel s

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Sponsor of HB 349

M. Bob Shavel son

Honer, AK

POSI TI ON STATEMENT: Concerned that HB 349 erodes Al askans’ civil
|iberties

M. Barbara Brink

O fice of Public Defender

Department of Adm nistration

PO Box 110200

Juneau, AK 99811-0200

PCOSI TI ON STATEMENT: Opposed to HB 349, HB 357, and HB 397

Ms. Anne Car peneti

Assi stant Attorney General
Departnent of Law

PO Box 110300
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Juneau, AK 99811-0300
POSI TI ON STATEMENT: Answered questions regarding the paynent of
restitution (HB 357)

Ms. Sara Niel sen

Staff to Representative Sanuel s

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Answered questions about the paynent of
restitution (HB 357)

Ms. Vanessa Tondi ni

Staff to Representative McQ@iire

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Presented HB 397 for the sponsor

Representati ve Nancy Dahl strom

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Presented HB 398

ACTI ON NARRATI VE

TAPE 04-23, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:04 a.m Senators QOgan, French
and Chair Seekins were present. The first order of business to

cone before the committee was HB 348.

HB 348- NOTI CE TO CRI ME VI CTI M5

M5. KELLY HUBER, staff to Representative Bill Stoltze, sponsor
of HB 348, told nenbers that this legislation will require |aw
enforcenment officials and the prosecuting attorney to notify a
victim wupon first contact, about the Ofice of Victim R ghts’
(OVR) ability to assist the victimwith the |egal process. HB
348 only applies to victins of felonies or class A m sdeneanors
that are donestic violence crines against a person. The
notification process is sinple; it requires that the office nanme
and contact information be provided, which could be on a
busi ness card or in a brochure. HB 348 is a straightforward bill
t hat passed the House unani nously.

CHAI R SEEKI NS questi oned whether the victimwould sign a receipt
or statenent proving that he or she was notifi ed.
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[ SENATOR THERRI AULT arri ved. ]

M5. HUBER said the bill contains no enforcenent provision but
that this same process works well in simlar situations. Law
enforcenent officials and the prosecuting attorney are already
aware of the need to notify victine of the OVR She added,
“W're putting in a law to nmake sure that they know they need to
do it but we believe that there’s a good working relationship
right now and it wll be done.”

CHAIR SEEKINS said he asked because, in the world of private
busi ness, when soneone has a right to receive sonething, the
busi ness makes sure a receipt is on file. He wanted it on the
record that the legislature is not expecting that an
acknow edgenent be kept in a pernmanent file.

SENATOR FRENCH rmaintained that it is easy to define when a
police officer first contacts a victim which is usually when an
arrest takes place, but it is harder to define a prosecuting
attorney’s first contact. He asked Ms. Huber about the sponsor’s
intention and whether the other body discussed defining initial
cont act .

M5. HUBER replied:

.1 think there was sonme of that thought given to it
but that is why it’s a sinple contact information -
you don’'t have to go into any great detail on the
office or you can hand them a brochure. It can be as
sinple as that. W’re not asking for them to explain
the group or to define what they can do for a victim

It’s just a quick passing of information and so...it
can be as sinple as handing this to themand that’'s it
and | think that that’s how they're trying to

alleviate your concerns, it’'s just by the very basic
information to be passed to the victim

SENATOR FRENCH expressed concern that the prosecutor and victim
often play phone tag; so exchanging information is not as sinple
as using e-mail or having face-to-face contact.

M5. HUBER agreed the bill could require person-to-person
cont act.

SENATOR FRENCH asked for tinme to give that sonme thought. He
not ed:
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| think you guys are doing the right thing here.
You're just trying to say look, early in the process
you should give them that information but, from a
prosecuting attorney’s standpoint, | guess | have two
concerns. One, | can see it actually falling off on a
paral egal and two, frequently, the first tinme you have
contact with a person, it may be sonething as sinple
as a note or a phone....”

M5. HUBER pointed out the |anguage in the bill actually reads,
“...and from the prosecuting attorney assigned to the defense.”
Therefore, it does not require that the notification be nade at
first contact.

CHAIR SEEKINS interjected that |anguage elsewhere in the bil
speaks to the requirenent being satisfied if notification is
given at first contact.

M5. HUBER indicated the |law enforcenent officer has probably
al ready given notification.

SENATOR FRENCH asked if the requirenent is either/or, regarding
a law enforcenent officer and prosecuting attorney.

CHAIR SEEKINS said it applies to both; therefore the |anguage is
redundant in that the requirement would be satisfied if the
investigating officer and the prosecuting attorney each give the
crime victima brochure.

MS. HUBER indicated the notification can be given verbally. She
felt the intent is to nake sure the two people who are nost
prevalent in the case at the tine notify the victim

CHAI R SEEKI NS suggested replacing “prosecuting attorney” wth
“prosecuting attorney’'s office” to address Senator French’s
concern.

SENATOR FRENCH i ndi cated that the responsibility typically falls
on the district attorney to provide notification but if a
par al egal provides the notification, that's fine.

CHAIR SEEKINS said the intent is to nake sure the victimis
aware of the OVR He then remarked, “l just worry there, in
terms of construction, a little concerned, that we're saying
they can do this orally but we're saying it’'s satisfied if they
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receive two brochures. So, what else would it take to satisfy
it?”

M5. HUBER responded that the bill also says “or witten” and the
witten material could be on a business card if no brochure was
avai l abl e. She agreed the purpose of the legislation is to nake
sure the victim knows of the OVR so that the OVR can help the
victim through the process. She added, “W’'re just trying to
make sure that happens early on, and that’'s the key here is that
sonetinmes they learn about it but they're too far into the
process that it doesn't help themas nuch as it could have.”

SENATOR FRENCH r el at ed:

M. Chairman, | think Ms. Huber is exactly right. This
is basically trying to give them notification. There
is no sort of renmedy under the bill.... No one’s going
to get dinged for not doing it or they may get dinged
in a personnel interview but you re not going to get
called up in front of a judge and so | think the
intent is clear behind the bill and it’'s probably
witten as clearly as you can wite it given the
vagari es of human conduct.

CHAI R SEEKI NS t ook public testinony.

MR. STEVE BRANCHFLOWER, Director of the Ofice of Victins’
Ri ghts, stated support for HB 348 and said M. Huber outlined
the bill well.

LT. AL STOREY, Alaska State Troopers, Departnment of Public

Safety (DPS), told nenbers that DPS supports the bill as
witten. DPS does not believe it will place an extra burden on
officers as they already provide information on donestic
violence and crinmes conpensation to victins that fall in those
categories. If HB 348 is enacted, the new brochures will contain

i nformati on about the Violent Crinmes Conpensation Act.

Wth no further participants, CHAIR SEEKINS closed public
testi nony.

SENATOR THERRI AULT npved HB 348 from committee with individual
recommendations and its attached fiscal note.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

SENATE JUD COW TTEE - 9- March 22, 2004



CSHB 349(JUD) am | LLEGALLY OBTAI NED EVI DENCE/ EVI D RULE 412

REPRESENTATI VE RALPH SAMUELS, sponsor of HB 349, told nenbers
that this neasure will change Court Rule 412. He explained that
in a recent case in Anchorage, a wonan was found stabbed in the
street. The police followed the trail of blood to a house, where
they found a man who | ater confessed to the killing on tape but
that statenent was suppressed. Wen testifying, the killer *“did
a 180 on his story” and clainmed self-defense. The prosecutor
judge, defense attorney, and court clerk knew the defendant
changed his story but could do nothing. The jury did not know
but convicted him on other evidence. HB 349 would do nothing to
change what evidence is suppressed. However, if a defendant
chooses to get on the witness stand and change his or her story
substantially, the judge can rule that the evidence can cone
back in and the jury would decide which story it believes.

REPRESENTATI VE SAMJELS said HB 349 has sone sideboards, “to nmake
sure that we didn’t get anything in court that we did not want.
If the judge can rule that if it was coerced in any way, the
evidence stays out in all circunstances, whether he changes his
story or not.” In addition, any non-voluntary evidence or a
statenent that should have been recorded but was not would stay
out. HB 349 is his attenpt to adopt the federal standard and the
standard used in 30 other states. He noted that only 3 states
use the sane standard as Al aska. He read the foll ow ng statenent
i ssued by the U S. Suprenme Court:

The shield provided by Mranda cannot be perverted
into a license to use perjury by a way of defense free
fromthe risk of confrontation with prior inconsistent
utterances.

He said in reality, HB 349 will not affect very many people but
it is very inportant for those it does affect. He noted he heard
fromthe jury foreman in the Wall ner case when he read the press
release on HB 349. The jury foreman said the entire jury was
furious when they found out that everyone else in the courtroom
knew M. Wallner had confessed to the murder. He asked nenbers
to put thenselves in the shoes of a victimof a crine that knew
a person had confessed but changed his story and knew the jury
could not be told of the confession. He said HB 349 adopts a
nore noderate, bal anced standard.

SENATOR THERRI AULT asked why the confession was suppressed in
t he wal | ner case.
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REPRESENTATI VE SAMUELS t hought it was because M. Willner told
the police he mght need a |awer when they arrived but he did
not insist. However, once he nentioned a |awer, the police
probably should have waited until he got one.

SENATOR THERRI AULT asked if M. Wallner could have been charged
wWith perjury after the trial.

REPRESENTATI VE SAMJELS said the evidence could be brought in for
a perjury trial. He noted that M. Willner’'s sentence [for
murder] was 80 years; the maxi num sentence for perjury is 6
years.

SENATOR FRENCH asked Representative Sanuels to speak to the
second portion of the bill, which addresses other evidence
illegally obtained.

REPRESENTATI VE SAMUELS repli ed:

...the exanple would be in the Wallner case, had the
knife not been stuck in her, had it been stuck
sonewhere else and M. Wllner had said yea, | left
the knife in the woodpile or on the kitchen table or
wherever he hid the knife, through the poi sonous tree,
once a statenent is out anything that you found
because of the statenment is out and this would say if
you change your story, if the statenment’s back in,
then the knife is back in. The evidence is also back
in. So you unpoison the tree — for the purposes of the
i npeachnent only.

SENATOR FRENCH asked if that would go beyond the Mranda
doctrine into Fourth Anendnent issues so that evidence taken in
violation of the Fourth Amendnent could be used to inpeach.

REPRESENTATI VE SAMJELS replied, “The way we’ ve got it set up
right now...only the statement to inpeach what he said on the
stand, any evidence, | nmean if he changes his story, what’s
going to be allowed in is going to be very narrow to inpeach
what he said to change his story.”

SENATOR FRENCH asked if that pertains to the defendant only or
to any wtness.

REPRESENTATI VE SAMJUELS answer ed, “Just the defendant...co-

defendant and forner defendant.” He said in a drug trial wth
four defendants, if one defendant gave a statenment, you would
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not want one person to get off or to get the whole group off. He
said, in other words, if he nade a statenent and his evidence
was thrown out, he could not get up and change his story in
court, which could taint the jury on all four defendants.

SENATOR FRENCH asked, “So |I'm wondering if the gun is seized in
violation of the Fourth Amendnent and a |ying buddy gets on the
stand and says that gun wasn't there that night, that gun was in
my truck, he’s not a defendant, he's just a |ying buddy, an
alibi witness — whether this bill covers that situation?”

REPRESENTATI VE SAMUELS deferred to M. Branchfl ower.

MR.  STEVE BRANCHFLOWER, Director of the Ofice of Victins’
Rights, said this bill could not be used to inpeach the |ying
buddy because the bill only focuses on the defendant, the co-
def endant or forner defendant.

CHAIR SEEKINS assuned that would carry across if a police
officer conmtted perjury as well.

MR. BRANCHFLOWNER said that is correct.
8:30 a.m
CHAI R SEEKI NS t ook public testinony.

MR. BOB SHAVELSON, a resident of Homer, said he is concerned
that HB 349 wll erode Al askans’ civil Iliberties. Although he
believes that protecting victins’ rights is a |audable goal, he
is concerned that enotion is driving policy. He pointed out the
case referred to was a very daming indictnent of the individua
involved. He asked the conmittee to think carefully about
intruding further on Al askans’ personal |iberties.

MR. BRANCHFLOWER st ated support for HB 349 and said it will not
change Al aska | aws r egar di ng conf essi ons or M r anda
requi renents. Those laws are constitutionally based and derived
from the U'S. Supreme Court. HB 349 wll apply narrowy to
ci rcunst ances where the defendant has given a statenment that is
| at er suppressed by a judge, where the statement was supported
and otherwi se voluntary, [and under several other circunstances
that were inaudi bl e due to poor transm ssion].

SENATOR FRENCH asked M. Branchflower to imagine a case where a

defendant’s confession to police was suppressed sinply because
of a Mranda violation, and questioned whether it would be
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possible for that person to testify at all wthout being
i npeached.

MR. BRANCHFLOWER sai d yes, because what triggers application of
HB 349 is whether the testinobny was contrary and inconsistent to

the suppressed statenent. It would not apply if a person
testified consistently because the purpose of the bill is to
i npeach.

SENATOR FRENCH queried, “And what if the defendant sinply
avoi ded that area of questioning? Can you see a situation where
he’s nore or |ess, on cross-exam nation, sort of drawn into that
area or otherw se sort of sonmehow — | don’t want to say trapped,
but sonehow baited or sonehow forced to focus on the areas in
gquestion. Do you think there’d be a prior ruling nmaybe from the
judge that that area would be precluded or what do you think?”

MR. BRANCHFLOWER said he would expect, if there is a question
along those lines, the defense attorney to take it up outside
the presence of the jury and seek guidance from the court in
terms of the paraneter of the anticipated cross-exam nation. He
suspects the defense would nake it clear that he does not plan
to go into the prohibited areas. Under Al aska court rules, the
scope of cross-examnation mnmust be l|limted to the scope of
direct [exam nation]. He felt nobst prosecutors would not want to
venture the risk of a reversal but the judge would ultimtely
make the decision in light of the facts presented.

CHAI R SEEKI NS asked what constitutes a statenment.

MR. BRANCHFLOWER explained a statenent would be an utterance
from a defendant and, in the great majority of cases, it is the
oral statement made to police. Although rare, a statenent could
be a witten account that coul d be suppressed.

CHAIR SEEKINS asked about the Alaska State Troopers’ policy
regardi ng recordi ng contacts with individuals.

LT. AL STOREY, Al aska State Troopers, explained that if recorded
capability exists, the Troopers record the interview He pointed
out that conplies with case |law. The person sinply needs to know
that they are speaking to police officers; they do not need to
know the interview is being recorded or that the recording is
adm ssible. Mst troopers carry a tape recorder with them to
record conversations with suspects.
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CHAI R SEEKINS asked M. Branchflower if the tape recording of a

suspect who was not

advised of his Mranda rights could be used

to inpeach a |l ater statenent made under oath.

MR. BRANCHFLOWER repl i ed:

It could be if

the court determ nes before the fact

t hat the statenent was ‘unlawfully seized or
illegally seized. G rcunstances that dictate when a
statenent has to be recorded [are] established by our
cases here in Alaska. Essentially our Suprene Court
said that police nust record a statenment in its
entirety from beginning to end, including the reading
of the Mranda rights and the waiver. If the interview

takes place under two circunstances - one, if the
defendant is in custody or the suspect is in custody,
and two, if that interview takes place at what is

called a place
police station.

of detention. Typically that nmeans a
It can nean a police car. So those are

the requirenments and if a statenent is taken in

violation of
attorney my
statenent. And
t he application

those two requirenents, the defense
ask if the court may suppress the

if the defendant takes the stand, why
of the bill will conme into play.

CHAI R SEEKI NS r esponded:

|’ m wondering if, by the use of electronic recording -
a statenent is an utterance, it’'s done at the scene of

the crinme, it’

s not done while the person is in

detention of any sort, and their utterance, you know

yea, | did it,

whatever, is nmade on tape recording

prior to the reading of any rights, and then if they

take the stand

and say they did not do it at a later

date, then this pre-Mranda tape recording prior to

detention then
allowed it in,

would be admssible iif the judge
if 1I’m correct, and could set up a

whole new procedure for interviewing suspects,
interview them prior to taking them into detention as
much as possible to try to get a tape recorded
statenent, which could be later used to inpeach. |’'m
just wondering if that wouldn’t be an easier way for a

| aw enf or cenent

officer and for the state to be able

to — I’m not saying that that would be necessarily -
woul dn’t be bad to get the guy off the street if he

was a nurderer
ri ghts?
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MR. BRANCHFLOWER said the |aw regarding the taking of statenents
is well settled in Al aska. What Chair Seekins is referring to is
a body of law that deals wth “on-the-scene” questioning.
Essentially, no requirenment exists wunder Alaska, tribal or
federal law to inform a person on the scene of his or her
M randa rights because the police are still trying to focus the
investigation and determ ne who was responsible. However, once
the police have a suspect in custody, the police are required to
inform the suspect of his or her Mranda rights. If the Mranda
rights are read at a place of detachnment, the recording
requi renent applies. He repeated that it is police practice to
go to a scene and have a tape recorder turned on to capture any
adm ssions that mght be nmde. Those recordings are routinely
al l owed i nto evidence.

SENATOR FRENCH affirnmed that M. Branchflower’s recount of how
police investigations work i s accurate.

CHAIR SEEKINS commented, “So, if I’m correct then, if a police
officer walks up to soneone and says what’s going on here and
sonebody confesses, they re dead.”

MR. BRANCHFLOWER expl ained that the definitions of a confession
and an admission are well established. What Chair Seekins
described would be an admssion. That statenent would be
adm ssible. He noted that typically what happens is that the
defense attorneys do not seek to suppress those statenents. |If
the defendant says he did it, the defendant wll be arrested
within a short time and taken to the police station, where the
interview wll take place. That is where nost of the benefits of
HB 349 will cone into play if a defendant |ater disputes on the
stand what was said on the tape recording.

REPRESENTATI VE SAMUELS pointed out that |less than 2 percent of
cases actually go to trial. O those, HB 349 would only take
effect where a Mranda violation occurred and the defendant took
the stand at trial and changed his or her story. HB 349 will not
make a sweepi ng change to the system

SENATOR THERRI AULT recapped that in those cases, the defendant
does not have to take the stand but if the defendant does, he or
she cannot |i e.

CHAIR SEEKINS said that although he agrees with the concept of

HB 349, he inagines the average person does not know that a
statenent nade prior to being detained is admssible in court.
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He wanted to hold the previous discussion to indicate that the
commttee is not trying to step on anyone’s Mranda rights.

MS. BARBARA BRI NK, Alaska Public Defender’s Agency, presented
the following points as “food for thought.” First, the purpose
of Mranda rights is to protect an individual’s constitutional
right to not incrimnate oneself and the right to counsel. She
expressed concern about dismssing sonmething as sinple as a
M randa violation because that denigrates the inportance of the
Mranda right. The U S. Suprene Court issued the Mranda ruling
because it found that subjecting a person to custodial
interrogation is inherently coercive, and therefore should
require that a person be informed of their right to remain
silent and to have counsel. Any request or nention of the right
to counsel is to be scrupulously honored. That did not happen in
the Wallner case. Those rules are not conplicated and difficult
for police to follow She believes if the police cannot follow
those sinple rules, they should not be entitled to use the
evi dence obtained. The point of suppressing statenents is to
encourage police to act lawfully. The Fourth Anendnent s
designed to protect one’s right to privacy and protect people in
their own honmes. Under [HB 349], she does not see why the police
woul d bother to uphold Mranda rights or the Fourth Anmendnent.
They could feel free to ignore those requirenents, especially
under paragraph 2, in which any evidence illegally obtained
could be admtted to i npeach a crim nal defendant.

M5. BRINK said no one condones perjury on the part of any
W tness, but she is nore fearful of allowing the governnent to

ignore all of one’'s constitutional rights in its desire to
convict someone. She said she also appreciates the jury foreman
being angry about not being given all of the available

information in a case, but noted the rules of evidence in any
trial often prevent both sides from introducing evidence they
would like the jury to know The judge's purpose is to limt the
evidence to that which is relevant, non-prejudicial, and |awf ul.
HB 349 renpbves the |awful requi renent. She shares M.
Shavel son’s concern that one case is driving Al aska crim nal
justice policy, especially when those changes are unnecessary.
She pointed out in the [Wallner] <case that brought this
situation to the legislature’s attention, the defendant was
convicted without the use of illegally obtained evidence. She
cautioned the legislature against making sweeping changes in
policy and sending the nessage to the police that unlawfully
obt ai ned evi dence is acceptable.
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CHAIR SEEKINS said he was not aware that state law could
override M randa.

M5. BRINK said HB 349 will allow the use of statenents seized in
viol ati on of M randa.

CHAI R SEEKINS asked if those Mranda rights will still be in
effect.

M5. BRINK said the courts have enforced Mranda by excluding

illegally seized evidence. The right is still in effect: the
person has a right to be inforned and have an attorney but what
is being changed is the consequence for the police. If the

police have no consequences, they should tell suspects of their
right to an attorney but iif they do not, there are no
consequences.

CHAIR SEEKINS noted that HB 349 wll align Alaska law wth
federal law. He questioned whether M. Brink is saying the
federal |aw violates the principle of Mranda.

M5. BRINK said the rules have little nmeaning when they are not
enforced and a right with no neaning has no renedy. She
acknowl edged that in the federal system one can use illegally
obtained evidence in these situations but she believes Al aska
shoul d have higher protections for its citizens.

REPRESENTATI VE SAMJELS nmintained that the U S. Suprenme Court
said the shield provided cannot be perverted from a license to
use perjury in a way from defense. Only three states do it the
way Al aska does.

SENATOR FRENCH asked M. Brink how many successful M randa
notions the public defender’s agency brings every year.

M5. BRINK said her agency does not have the ability to keep
those statistics but Alaska leads the nation in requiring |aw
enforcenment officers to tape record the advisenent of M randa
whi ch caused a decrease in litigating notions on Mranda. From
speaking with her colleagues elsewhere in the country, those
notions are very tinme consumng and are engaged in on a daily
basis. That does not happen in Al aska because a clear record is
avai | abl e.

Wth no further participants, CHAIR SEEKINS closed public
testi nony and asked for discussion by the nenbers.
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TAPE 04-23, SIDE B

SENATOR OGAN asked that HB 349 be held in comrmittee until the
next neeting because he feels that any legislation that pushes
the envel ope of the Bill of Rights deserves introspection.

CHAI R SEEKI NS asked what vote is required on this bill

REPRESENTATI VE SAMUELS replied that it requires a two-thirds
vote of both bodies.

SENATOR FRENCH shared Senator QOgan’s caution. He said he is
general ly supportive of HB 349 but would like nore tinme to think
over several of the points nmade, especially the point made by

Ms. Brink about the disincentive it wll create to provide
Mranda rights. He said his sense is that the notives of the
police will not change because they wll still be nuch better

off wwth a lawfully obtai ned confession.
CHAI R SEEKI NS announced that he would hold HB 349 in committee.

REPRESENTATI VE SAMJELS asked nenbers, as they mull the bill
over, to consider it from the standpoint of the victim and the
real life inplications.

SENATOR FRENCH requested a copy of the federal analysis of this
rule from Representative Sanmuels, who agreed to provide it.

9:00 a. m
HB 348- NOTI CE TO CRI ME VI CTI M5

CHAIR SEEKINS notified nenbers that a letter of intent was
attached to HB 348 and called a brief recess to give nenbers a
chance to review it.

Upon reconvening, CHAIR SEEKINS specified that the letter of
intent was from the Chair of the House Judiciary Commttee. He
read fromthat letter

Section 2 of this act requires a victinis advocate to
include within brochures or other witten material to
be given to certain crine victins information about
the Violent Crinmes Conpensation Board. It’s the intent
of the House Judiciary Commttee that this requirenent
applies only to brochures or other witten material
printed after the effective date of this act. The
victims advocate nmay continue to supply brochures or
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other material printed before the effective date of
this act until those brochures or materials are
exhaust ed.

CHAI R SEEKI NS asked for a nmotion to include the letter of intent
as part of the conmttee s record.

SENATOR THERRI AULT noved that the Senate Judiciary Conmttee
adopt and recommend for consideration on the Senate floor the
House letter of intent.

CHAI R SEEKI NS noted that w thout objection, the notion carried.

HB 357- RESTI TUTI ON

REPRESENTATI VE RALPH SAMUJELS, sponsor of HB 357, told nenbers
that HB 357 is a conformng statute to art. 1, sec. 24, of the
Al aska Constitution. In 1994, the |egislature approved and put
on the ballot a victinms’ right amendnent to the constitution,
whi ch was overwhel mngly approved by the voters. One of the
rights was the right to restitution from the accused. HB 357
mandates the court to order restitution and allows the court to
set up a paynent schedule based on the offender’s ability to
pay. The bill contains one exception to the requirenent, and
that is at the express request of the victim During the House
commttee process, discussion centered around the fact that
sonetimes victins of violent crimes never want to deal wth
those <crines again and decline restitution. He noted the
Departnent of Law has drafted an anendnent that deals with the
techni cal aspects of collection and di sbursenent of restitution.

CHAI R SEEKINS noted that Version Q was before the commttee. He
indicated that the bill says the court nmy not reduce
restitution but can change the paynent schedule and asked if it
could require an offender to pay $1 per year until paid in full

SENATOR FRENCH thought that would have the effect of reducing
the award if the offender was only on probation for 5 years and
the restitution award was $500. He questioned what happens at
the end of the probation period if a large portion of the
restitution is unpaid.

REPRESENTATI VE SAMUELS explained that the bill does not change
what occurs now. He added:

| f sonething happens now, they're still on the hook
for it. What the hamrer is now — | couldn’'t talk to
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the very specifics of that. As we went through the

process researching this bill, the advice always given
was take the time to go file a civil suit as the
victim W tried to get away from that. W’'re trying
to make it — you know, here’'s the guy that had his

w ndshield smashed in, he wants to get his noney back
w thout having to hire a |lawer. That was the point of
doing this. The ins and outs and the technical aspects
— we didn’'t change anything so whatever it is now, we
didn’t touch it.

SENATOR FRENCH said that is a very frustrating area of the |aw
for the district attorneys, the victins, and even the defense
attorneys because a crimnal system gets caught up in what is,
to a large degree, a civil ©process. He said he is glad
Representative Sanuels has introduced this |egislation because
this is a troubl esone area of |aw.

REPRESENTATI VE SAMJELS said at one tine he tried to address
problenms with juveniles and adults in civil court in the bill

And we tried to tie it saying that automatically a
civil suit would be filed and that didn’t work either
and as it grew and we couldn’'t nanage it anynore, it
got cut back to where we didn’'t change any other — we
went from on page 1 line 4, it said the court may,
originally, and we changed it to shall and other than
that we didn't change a lot of the substance of the
way that the system works now so — you will order the
restitution however long it takes the person - is the
way we're headed. W tried to do nore than that and
nmake it easier but we seened to be nmaking it nore
difficult as we went down that road. | agree wth
Senat or French, it’s not easy.

CHAIR SEEKINS said as he reads it, the court will not be able to
consider the defendant’s ability to pay restitution and it nust
order full restitution. He asked if the hamrer is that it nust
be paid before the offender is off probation.

IVB. ANNE CARPENETI , Assistant Attorney Ceneral, Cri m nal
Di vision, Departnment of Law (DOL), said that restitution, Iike
fines, is considered to be a civil matter that the victim can
pursue after the period of probation so it can go beyond the
period of probation.
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CHAIR SEEKINS said he was questioning if, at the tinme the
restitution is ordered, a civil judgnment is placed against the
defendant in favor of the person to whomrestitution is due.

V5. CARPENETI replied, “Cenerally the law provides, | think, in
the area of restitution, like fines, that it’s a civil judgnent
that the person can pursue.” She said that maybe three or four
years ago, the legislature gave to the DOL the authority to
collect for victins. The departnent can do bank sweeps and
executions against the permanent fund divi dend.

CHAI R SEEKI NS asked at what point that free collection service
ends.

M5. CARPENETI believed the service continues until restitution
is conplete.

SENATOR OGAN expressed concern about taking away all discretion
from the judge to consider the circunstances when ordering
restitution.

CHAI R SEEKINS said he reads Sec. 12.55.051, Enforcenent of Fines
and Restitution, to nmean the court can order restitution and
non- paynent can be used to cancel probation. After probation, or
even if probation is not part of the sentence, the offender
could be in contenpt of court for non-paynent of restitution.
However, he believes the court has leeway if the offender can
show he or she is unable to pay but is nmaking good faith efforts
and the court could even restructure the paynent schedule.
Therefore, the court would have sone discretion to address the
situation Senator Ogan described. He added that a defendant can
actually request a hearing regarding inability to pay. He
imgined the court would then exam ne whether the repaynent
schedule is bringing harm to other innocent people, such as the
of fender’s famly.

REPRESENTATI VE SAMJELS agreed with Chair Seekins and said a
judge could postpone restitution from an 18 year old who cannot
pay until that person turns 25. He repeated that restitution is
requi red by the Constitution.

9:15 a.m

SENATOR THERRI AULT referred to page 2, line 12, and asked why
the reference to subsection (f) is being del eted.
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M5. CARPENETI said it renoves the provision that allows the
court to consider the level of fines and reduce them under
certain circunstances. She said she does not see this bill as
changing the way the court determ nes the anmount of restitution.
She said she believes the court does take other factors into
consideration, but once a judge arrives at an anount, it cannot
be reduced, but the paynent schedul e can be changed.

SENATOR THERRI AULT asked for descriptions of the two subsections
bei ng del eted on page 3, section 7.

M5. CARPENETI said that AS 12.55.045(e) is a provision that
specifically addresses restitution in vehicle theft cases, which
will no longer be necessary since HB 349 orders restitution in
all cases. The renoval of AS 12.55.045(f) is conformng to the
rest of the provision, which says restitution nmust be considered
no matter what the | ength of sentence.

SENATOR THERRI AULT noved to adopt Anendnent 1, which reads as
fol | ows.

AMENDMENT 1

OFFERED | N THE SENATE
TO CSHB 357(JUD)

Page 2, lines 16-19:
Delete all material and insert the foll ow ng:

“(n) Notw thstanding another provision of law, the
court shall accept (1) paynents of restitution from a defendant
at any time; and (2) prepaynents of restitution or paynents in
anticipation of an order of restitution. If the recipient has
elected to have the Departnent of Law collect the judgnent of
restitution under AS 12.55.051(g), the court shall forward all
paynments of restitution to the Departnent of Law within five
days of the court’s acceptance.”

Page 3, lines 3-7:
Delete all material and insert the follow ng:
“(f) Notwi thstanding another provision of law, the
court shall accept (1) paynents of restitution from a defendant

at any tinme; and (2) prepaynents of restitution or paynents in
anticipation of an order of restitution. If the recipient has
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elected to have the Departnent of Law collect the judgnent of
restitution under AS 12.55.051(g), the court shall forward all
paynents of restitution to the Departnment of Law within five
days of the court’s acceptance.

AN UNI DENTI FI ED MEMBER obj ect ed.

V5. CARPENETI expl ained when a victimasks DOL to collect on his
or her behalf, a procedure is set up that requires DOL to keep
track of what has been paid to the victim Amendnent 1 nakes
clear that even though DOL may be collecting on a judgnent, a
judge or a clerk of court may accept paynent on that order of

restitution because, in some circunstances, the defendant my
pay at sentencing. The court needs to be able to take possession
of the noney right then. If the victim has chosen DOL to

collect, that noney nust then go to the DOL for accounting
purposes. She said Amendnent 1 is primarily a housekeeping
nmeasur e.

CHAIR SEEKINS announced that wth no further objection,
Amendnent 1 was adopted. He then took public testinony.

M5. BARBARA BRI NK, Alaska Public Defender’s Agency, said she
does not object to efforts to collect restitution on behalf of
crime victinms, but she is not convinced that renoving al

discretion fromthe judge is the best way to do that. She said
the district attorneys do a very good job at neking and
docunenting requests for restitution and providing evidence of
what is owed. Frequently, defense attorneys and their clients
agree, upon receiving that docunentation, it should be a part of
the court order. Under HB 357, the court will be forced to order
restitution in cases where the victimis not involved at all and
the evidence of the cost of restitution my be less than
reliable. For exanple, a police officer is not likely to spend a
|l ot of tinme estimating the cost of danmage in a sinple case of a
person charged with reckless driving who engaged in a fender
bender in a parking lot. It is likely the victims insurance
conpany will pay to repair the danages. Then, the court order
will require restitution on the part of the defendant so the
crime victim will get a windfall. Also, the police officer’s
estimate could be grossly wong. She said the current procedure
for ordering restitution is sinple, less tinme consum ng, and
wor ks well. She suggested that if restitution nmust be ordered in
every single case, there will be many nore situations in which
def endants cannot pay the full amount before probation is over

Therefore, instead of doing a thoughtful fact finding process at
the beginning of a person’s sentence, hearings will have to be

SENATE JUD COW TTEE -23- March 22, 2004



held years later at the end of the defendant’s probationary
sent ence.

SENATOR THERRI AULT said the |anguage at the beginning of the
bill says, “The court shall, when presented with evidence....”
He asked if that satisfies Ms. Brink’ s concerns.

M5. BRINK replied the rules of evidence don't apply at a
sentencing hearing so the question of whether or not the
evidence is reliable would be “iffy.” She maintained that her
point was if the victim does not work with the prosecutor to
docunent the loss, the court will be relying on a very brief
i nvestigation.

SENATOR THERRI AULT asked if putting a nodifier on that phrase
would alleviate M. Brink’s concern. He suggested specifying
t hat the evidence nust be documented or substanti ated.

MS. BRINK said it woul d.
SENATOR OGAN suggested using the word “reasonable.”

CHAI R SEEKINS recounted a personal situation in which he had to
provide the court with the cost of repairs to his vehicle to
prove clear and convincing evidence of the loss. He said the
court is aware of what constitutes evidence.

REPRESENTATI VE SAMJELS pointed out the phrase, “when presented
with evidence,” was added by the House Judiciary Conmmttee. He
was told by DOL afterward that it was redundant because a court
woul d never order restitution without a receipt.

M5. SARA NI ELSEN, staff to Representative Sanuels, added that
restitution is ordered after a person is convicted of a crinme so
the “fender-bender” argunment woul d not hol d.

SENATOR FRENCH noted that the “fender-bender” could have been
caused by a person who was driving recklessly and added, “...now
the issue is what do you pay to fix the car and her exanple is a
rooky cop says |looks like $2,000 to me and maybe it’s 5 — maybe
it’s 1 — and whether or not the rooky cop’s estimation in the
field on a busy day is sufficient to justify the restitution
award that could eventually lead to the revocation of a person’s
probation if it’s not satisfied.”

M5. NI ELSEN responded that according to DOL, the evidence nust
be docunent ed.
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MR. STEVE BRANCHFLOWER, Director of the Ofice of Victins’
Rights, stated support for HB 357, particularly the provision
that allows the court to take into account the offender’s
present ability to pay. At present, once an offender is
sentenced to jail time, the court reduces restitution because
that person’s earning potential during the incarceration period
is nomnal. That reduction in restitution does not allow for a
potential w ndfall or the possibility that the offender will get
a job after being released. To the extent the restitution awards
are reduced, that is inconsistent with a victims right under
art. 1, sec. 24, to get full restitution. As previously
mentioned, the court has jurisdiction and discretion under AS
12.55.051 to meke allowances where a defendant can show good
faith efforts to pay restitution but is no longer able to. He
agrees that adding a nodifier to the word “evidence” on page |,
line 4, would be redundant because the courts never order
restitution w thout evidence of the cost.

CHAIR SEEKINS announced that wth no further participants,
public testinony was cl osed.

SENATOR OGAN noved to add the word “reasonable” before the word
“evidence” on page 1, line 10, and objected for the purpose of
di scussi on [ Arendnent 1].

SENATOR THERRI AULT noted that previous testifiers have pointed
out that |anguage is unnecessary. He suggested deleting it
instead of nodifying it.

SENATOR FRENCH asked the sponsor if his desire is to have
restitution ordered in every single case no matter what the
defendant’s ability to pay.

REPRESENTATI VE SAMUELS repli ed:

To ne, you want to get away from the defendant’s
current ability to pay. As far as the |anguage being
in or out, what they said — it wasn't necessary but it
certainly didn’t hurt anything. So, 1'Il be perfectly
honest, this is keeping peace in the famly to keep
the language in there. 1'Il be perfectly honest, it
didn't hurt anything. And to add reasonable, and if |
could, the anmendnent should also include line 4 also.
There’s two places where there’s....
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CHAI R SEEKI NS asked if the anmendnent shortened the debate in the
[ House Judiciary Commttee].

REPRESENTATI VE SAMUELS said it did.

SENATOR OGAN anended Amendnent 1 to add “reasonable” to line 4
as wel | .

REPRESENTATI VE SAMJELS expressed concern that adding the word
“reasonable” will give the |awers one nore thing to argue about
and that the issue will beconme who is the better attorney rather
t han nmaki ng sure the victimgets paid.

SENATOR OGAN suggested it m ght keep the wvictim from
overcharging. He said he has no problem nmandating that people
pay restitution but is concerned that if the bill takes away the
judge’s discretion to decide whether to order restitution, it
shoul d provide for discretion regarding the anount.

SENATOR THERRI AULT commented that the word “reasonable” wll
apply to the evidence, not the price.

CHAIR SEEKINS noted that is why he suggested “clear and
convi nci ng.”

SENATOR FRENCH felt that standard would be too high

SENATOR THERRI AULT remarked, “I think we're just asking what
kind of evidence, what kind of docunentation, what you need to
show the court that you have actually suffered an out-of-pocket
expense and again, it’s not whether you went to the |owest price
w ndshield shop in town, it’s what you have to show that you’ ve
actually forked noney out.”

CHAIR SEEKINS said if he had an accident, his insurance conpany
would require himto get three estimates and to use the | owest
estimate. If soneone else hit him he could get his vehicle
repaired wherever he wanted to as a claimant as long as the
repair cost was within reason. The victim has the right to not
have to go to the cheapest repair shop to get his or her car
fixed.

SENATOR FRENCH questioned whether inserting “a preponderance of
the” [evidence] would satisfy nenbers’ concerns. It would
conplicate the matter in that it inserts a civil standard into a
crimnal proceeding and it puts sone burden on the victim to
bring forward evi dence.
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CHAI R SEEKINS said that would result in a civil judgnent.

SENATOR FRENCH said it is that way right now but part of the
idea [behind HB 357] is to not force the victimto go through
the hoops of the civil system and instead to use the power of
the crimnal court to get restitution.

REPRESENTATI VE SAMJELS offered, “...on a preponderance - it’s
really a 50 percent, 51 percent, that’s not a nonetary anount.
It’s kind of an apples and oranges to ne. A suggestion | just

got from the Departnent of Law was naybe, perhaps, credible
evi dence. . ..”

SENATOR THERRI AULT agreed *“credible” was a good suggestion
because it would apply to a valid receipt.

SENATOR THERRI AULT noved to anmend Anendnent 1 to change the word
“reasonable” to the word “credible.”

CHAI R SEEKI NS announced that w thout objection, Anendnent 1 was
anended.

CHAI R SEEKI NS asked if there was further discussion on Arendnent
1 [to insert the word “credible” prior to the word “evidence” on
lines 4 and 10 on page 1l]. There being none, Anmendnent 1 as
anended was adopt ed.

SENATOR OGAN nmpved SCS CSHB 357(JUD) and its attached fiscal
notes fromcommttee with individual recommendati ons.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

HB 397- DEFENSE CONTACTS W TH VI CTI M5 & W TNESSES

M5. VANESSA TONDINI, staff to Representative Lesil MQire,
sponsor of HB 397, explained that the package of victins’ rights
| egi slation, of which HB 397 is part, rests on the prem se that
victine and witnesses to violent crines are unwillingly thrust
into the legal system They did not ask to be involved in a
| egal case and are placed at risk of harassnent.

TAPE 04-24, SIDE A

M5. TONDI NI explained that the potential harnms increase when the
victim or witness is a mnor and when the crinme is a sexual

SENATE JUD COW TTEE -27- March 22, 2004



of fense. HB 397 is also known as the Brooke Act, in honor of one
of Representative McQuire’ s constituents, who was the victim of
a rape. Her parents were unaware that a defense investigator had
contacted her for an interview, which she gave wthout the
gui dance of her parents or an attorney.

M5. TONDINI infornmed nenbers that HB 397 requires crimnal
defense attorneys and investigators to first obtain the consent
of a mnor’'s parent or guardian prior to conducting a tape
recorded interview with a mnor sexual assault victim or
witness. The current law states when a defense attorney or
investigator speaks to a mnor victim or wtness and the
interview is not recorded, witten authorization nust first be
obtained from a parent or guardian. However, no such consent is
required if an interview is recorded. This |oophole |eaves
juveniles and parents in the dark. Current |aw enbodies an
i nportant provision that does not allow a defendant who is a
parent or guardian of a mnor sexual assault victim or wtness
to provide the authorization required by HB 397. She added that
statenments obtained from a victim or wtness in violation of
this statute are presuned inadmssible. To overcone the
presunption of inadmssibility, the defendant is required to
prove the statenent is reliable, simlar evidence is unavail able
from another source, and that failure to reduce the statenent
woul d substantially wundermine the reliability of the fact-
finding process and result in manifest injustice.

SENATOR THERRI AULT asked why Section 1 is necessary.

M5. TONDINI said it provides a short title of the act as a
courtesy to a constituent of Representative MCQuire.

SENATOR THERRI AULT said although he wunderstands a particular
case can trigger a new section of law, the |egislature should be
careful about inserting people’ s nanes throughout the statutes
for no conpelling reason.

SENATOR OGAN concurred with Senator Therriault.
9:50 a. m

M5. BARBARA BRI NK, Al aska Public Defender Agency, said as a
defense attorney, it is difficult to understand the negative
feelings projected her way. She pointed out that defense
i nvestigations are not designed to harass, intimdate, or invade
a victims privacy. The defense investigation is designed to
i nplenent the right to counsel. HB 397 inpairs the legitinmte
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investigative effort to right to counsel by adding nore
requirenents and rules. She explained that police do the best
j ob possible when interview ng witnesses at the scene, but those
W tnesses mght be alcohol inpaired or under extrene stress.
Sometinmes interviewi ng witnesses who did not cone forward to the
police can reveal facts that |ead the prosecutor to conclude
that the initial charges were inappropriate. That is not a
m scarriage of justice, it allows the prosecutor to nmke a
decision with nore truthful information. On the other hand,
further information may lead the defense attorney to conclude
t he defendant has nothing to gain by going to trial and should
settle the case. She asked the conmmttee to consider the
positive aspects of defense investigation. HB 397 will nmake it
nore difficult for defense attorneys to interview w tnesses and
result in nore indirect investigations. She said she appreciates
the fact that parents should not be left in the dark, but the
police and prosecutors have no obligation to inform parents
about contact with m nor victins.

MR. STEVE BRANCHFLOVWER, O fice of Victinms’ Rights, told nenbers
the defense in any crimnal case has the right to do an
investigation but that investigation is much different than a
police investigation. The police start out in the dark. They do
not know all or any of the facts about who is responsible. By
the time a person is charged, the police have often solved the
case. Wien a person is charged, the defense has a right to seek
copies of police reports, lab reports, and statenments of the
victimse and w tnesses. Therefore when the defense starts its
investigation, it knows what is in the district attorney’'s file
and is not |ooking for evidence of what occurred. The defense is
| ooking for evidence to create doubt. The npbst convincing way to
do that is to obtain a tape-recorded statenent from a victim or
witness to inpeach at a trial. HB 397 does not change the
requi renent that information be provided to a wtness or a
victimwhere the statenment fromthe victimor the witness is not
recorded. It sinply focuses on a third way of obtaining
information. This bill requires parental consent if the defense
wants to obtain information fromthe mnor and that the mnor be
informed of his or her rights. It will help parents to know what
is going on in their childrens lives and to make smart
deci sions. He stated support for the bill

SENATOR FRENCH asked if, under current l|law, the defense wanted
to talk to a witness but not record the statenment, the defense
woul d have to get witten consent and notify the wi tness that he
or she is under no legal obligation to talk to the defense. HB
397 would sinmply change the law to say if the defense wants to
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take a statement froma victimor witness in a sexual abuse case
that is going to be recorded, the sanme notification nust be
gi ven.

M5. TONDINI affirmed that is correct.

CHAI R SEEKI NS announced that public testinony was cl osed.

SENATOR THERRI AULT noved to delete Section 1 [Anendnent 1].

CHAIR SEEKINS announced w thout objection, Anendnent 1 was
adopt ed.

SENATOR OGAN noved SCS CSHB 397(JUD) from commttee wth
i ndi vi dual recomrendati ons and attached fi scal notes.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

CSHB 398(JUD) am DOVESTI C VI OLENCE FATALI TY REVI EW TEAM

REPRESENTATI VE NANCY DAHLSTROM sponsor of HB 398, explained to
menbers this legislation wll enable nunicipalities throughout
the state to create a donestic violence fatality review team for
t he purpose of gaining know edge and insight to nore effectively
prevent donmestic violence fatalities in the future. CSHB
398(JUD) am passed the House with unani nous support. She offered
to answer questions.

SENATOR FRENCH asked Representative Dahlstrom to elaborate on
the timng of establishing the fatality review teans.

REPRESENTATI VE DAHLSTROM said her understanding is that al nost
all of the teans wll be created after an offense has been
comm tted and adj udi cated. However, in special circunstances, it
may be nore effective to establish a team before a case is
conpl et ed.

She then informed nenbers that she distributed copies of an
amendnent, |abeled Q 1, [Anmendnent 1].

SENATOR THERRI AULT noved Anendnent 1 for the purpose of
di scussion, which reads as foll ows.

23-LS1321\ QA 1
Luckhaupt
9/ 9/ 04
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AMENDMENT 1

OFFERED | N THE SENATE
TO  CSHB 398(JUD) am

Page 3, lines 16 - 19:
Delete all material.
Insert a new bill section to read:
"* Sec. 2. AS 24.65.170 is anmended to read:

Sec. 24.65.170. Annual report. The victins' advocate
shall nake available to the public an annual report of the
victinms' advocate's activities wunder this chapter and
notify the legislature that the report is available. The
victinms advocate may include in the report a summary of
the advocate's participation as an ex officio nenber of
donestic violence fatality review teans established under

AS 18. 66. 400. "
REPRESENTATI VE DAHLSTROM noted the anmendnent addresses a change
made to the bill on the House floor that did not neet the |ega
st andar ds.

CHAIR SEEKINS announced that wthout objection, the notion
carried.

MR. STEVE BRANCHFLOWNER, Director of the Ofice of Victins’
Ri ghts, stated support for HB 398.

SENATOR FRENCH asked M. Branchflower to address the timng
i ssue.

MR. BRANCHFLOWER thought the |anguage on line 10, “or at an
earlier appropriate tine,” is a good catch-all phrase that wl|
al | ow for unf or eseen ci rcunst ances. He agr eed W th
Representative Dahlstrom that in nost cases, the teans would be
established after a case has been adjudicated, but under certain
ci rcunstances, such as if a case is not prosecuted, a team would
be established earlier.

SENATOR FRENCH asked M. Branchflower to coment on the
confidentiality requirenents in the bill

VR, BRANCHFLOWER said to pronote participant candor, a

confidentiality clause is necessary, otherw se participants wl|l
be less likely to admt responsibility for actions that should
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have been taken. The focus of the legislation is to inprove the
systemto help victins; it is not to find fault.

SENATOR FRENCH asked if the fatality review teans wll have
subpoena power.

MR. BRANCHFLOWNER was not sure.

REPRESENTATI VE DAHLSTROM sai d t hey woul d not.

LT. AL STOREY, Al aska State Troopers (AST), Department of Public
Safety (DPS), stated support for HB 398 as DPS believes these

review teans will inprove the current system

CHAIR SEEKINS announced that wth no further participants,
public testinmony was cl osed.

SENATOR OGAN noved SCS CSHB 398(JUD) from conmttee wth
i ndi vi dual recomendati ons.

CHAI R SEEKI NS announced with no objection, the notion carried.
He then adjourned the neeting at 10:07 a.m
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