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ACTI ON NARRATI VE

TAPE 04-17, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:05 a.m Senators Therriault,
French and Chair Seekins were present. Senators Ogan and Ellis
wer e excused. The conmittee took up SB 170.

"#SB 170

SB 170- CRIM NAL LAW SENTENCI NG PROBATI OV PAROLE

M5. SUSAN PARKES, Deputy Attorney General, Crimnal Division,
Departnent of Law (DOL), told nenbers she has been with DOL
since 1987. She has spent all of her career, except 2% years,
doing crimnal prosecutions. She believes the bill addresses
sone very real problens facing the | aw enforcenent comunity and
prosecutors by addressing gaps in the current |law She pointed
out the commttee substitute (CS) before the commttee (version
H is very different from the version that was before the
commttee Jlast year. The admnistration assessed concerns
expressed about SB 170 last year and tried to bal ance protecting
citizens’ rights in the crimnal justice process with protecting
conmuni ties.

SENATOR THERRI AULT noved to adopt version H as the working
docunent before the committee.

CHAIR SEEKINS announced that wth no objection, the notion
carried.

MS. PARKES revi ewed version H as foll ows.

SENATE JUD COW TTEE - 3- March 10, 2004



The first inportant provision of the bill pertains to the
consecutive sentencing provisions (Sections 23, 24, 30 and 31).
Those provisions remain identical to the original bill. The
intent of the original sentencing provisions in statute was to
give judges discretion to inpose consecutive terns for nmultiple
crinmes. However, because of poor drafting, those statutes have
been interpreted to allow judges to inpose concurrent terns so,
essentially, a person who is convicted of assaulting five people
could end up with the sane sentence as a person who assaulted
one person. Version H nmandates that in certain situations,
judges must inpose consecutive terns; it mandates a particular
anount of tinme for very serious felonies and gives the judge
discretion to determne the appropriate amount of tinme for
| esser felonies.

The imunity provision, in Sections 21, 22, and 25, addresses
the problem of prosecutors having to blindly decide whether to
grant inmunity when wtnesses request inmmunity. The original
bill contained a standardi zed process for determ ning whether a
witness had a valid Fifth Amendnent claim It allowed the
prosecutor to attend the hearing where that decision was nade.
That issue raised a lot of concerns and is no |onger part of the
pr oposal . The issue for prosecutors is that granting
transactional inmunity for any crine a person mght testify on
is a powerful responsibility. Prosecutors want to nmake that
decision with as nmuch know edge as possible of whether they are
granting immunity for a msdeneanor or a felony. In version H,
an ex parte hearing will be held in front of the judge w thout
the prosecutor present. If the judge determ nes the w tness has
a valid Fifth Anmendnent claim the judge infornms the prosecutor
of such and of the level of crine to which it applies. That way,
the prosecutor will know what |evel crinme he or she is granting
immunity for. She recounted in a recent case, a babysitter had
murdered the child she was caring for. The victinms nother had
| eft her other children alone for a period of tine so refused to
testify against the babysitter for fear of being charged wth
child neglect. The prosecutors were unable to learn until nuch
later why the nother would not testify in a homcide case
involving her own child. She said the current |aw disrupts
prosecutors’ ability to prosecute sone very serious cases.

The self-defense provision in the original version raised
serious concerns. That provision is now |located in Sections 18
and 19. Under current law, a judge is required to allow a self-
defense claim if there is sone evidence, even inplausible
evi dence, of a self-defense claim The new provision aligns with
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federal law, which requires the defendant to produce enough
evidence to support a self-defense claim that a rational jury
could find that the defendant acted in self-defense. Sections 18
and 19 require that sone plausible evidence be presented that a
jury could rely on to find that the defendant acted in self-
defense. Once that evidence is found, the burden remains on the
state to prove beyond a reasonabl e doubt. She asserted that this
approach will weed out wunnerited clains of self-defense that
only serve to distract a jury and waste resources.

The second part of the self-defense provision is intended to
address gang shoot-outs, in which everyone points the finger at
the ot her guy. Because the prosecutor cannot prove who fired the
first shot, no one is prosecuted even if an innocent bystander
is hurt. The current statute lists specific situations in which
a self-defense claim does not apply, for exanple to a first
aggressor. Version H provides that a defendant who is involved
in a drug deal or is a nenber of a crimnal gang acting in
furtherance of <crimnal intent does not get to claim self-
defense. She said the intent is to prevent people who are
involved in shoot-outs on public streets from skirting
prosecution by claimng self-defense.

8:16 a. m

SENATOR THERRI AULT asked if the different constituency groups
revi ewed the new | anguage.

MS. PARKES said she was told that it was reviewed by sone of the
di fferent constituency groups and, as of yesterday, they felt it
addressed their concerns. Those groups intend to further
evaluate it. She pointed out the self-defense claim exclusion
woul d not apply to a citizen honeowner who is confronted with a
situation at honme or on the street with his/her famly.

CHAI R SEEKI NS asked, “This does elimnate John Wayne and the bad
guy at high noon on Main Street?”

MS. PARKES said that would be considered as nutual conbat and
under the current statute that would not neet nuster for self-
def ense. She continued her expl anation of version H

Section 13 is a new provision that pertains to the felony nurder
provi sion. Alaska currently has a felony mnurder provision under
murder in the second degree. That statute indicates that if
people attenpt to commt a serious felony and the felony is
articulated and, in the course of the furtherance of that crine
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soneone is killed, all those involved can be charged with nurder
in the second degree. The underlying theory is that if a person

is wlling to engage in such dangerous activity as robbery or
sexual assault, it is a foreseeable consequence of that conduct
that soneone will die. Version H would expand that provision to

include the death of a participant based on the logic that a
death is a foreseeabl e consequence so it should be extended to a
participant. She advised that if A and B rob a liquor store and
A shoots the clerk, A and B wll both be charged with the
murder. It wll give prosecutors the ability to take very
danger ous people off of the street for a |onger period of tine.

CHAI R SEEKINS asked if other state |laws were used to draft that
provi sion.

V5. PARKES replied:

There are. | did sonme research. It is the mnority.
There are states that have simlar to what we have....
Many states use felony nurder to get this type of a
situation to a nurder one |evel but California appears
to have this, [as does] Mntana, Wsconsin, and the
Federal 11'"™ Circuit. Interestingly, Florida has two
felony nmurder laws - one where if it’s a non-
participant it’s a nurder in the first degree, if it’s
a participant it’s nmurder in the second degree, so
they make that kind of [distinction] as to whose life
is wrth nore. So again, that’s a new proposal .

M5. PARKES continued with the description of the changes nade in
version H

Several sections deal with one of the critical problens facing
Al aska, that being al cohol. Sections 26 and 28 propose that once
a person is convicted of a felony DU, every subsequent
conviction would be a felony. Because of the current | ook-back
provision and timng of prior convictions, a person could have 5
m sdenmeanor convictions and 1 felony conviction, and then get
anot her m sdeneanor DU conviction. DOL believes that once a
person has been convicted as a chronic, dangerous drunk driver
each further conviction should be a felony.

Sections 27 and 29 address a problem that has arisen in DU
prosecutions. A recent court opinion, Conrad v. State, allowed a
new “big gulp” defense. Currently, the “big gulp” defense in a
DU case occurs if the defendant can prove he drank after
driving so his blood alcohol level did not apply while driving.
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In the Conrad case, the court said it was appropriate to allow a
defendant to argue that he took a big gulp of alcohol just prior
to driving and, when stopped by the police, his blood alcohol
| evel (BAC) wasn’t above the legal limt but by the time he was
tested at the station his BAC rose above the legal limt. DO
does not believe that was the intent of the law and that it
encourages a battle of the experts at the trial to talk about
rising |l evels of breath al cohol.

Section 14 addresses the problem of drivers whose BAC is bel ow
the .08 level and get into a vehicular collision and seriously
i njure another person. Because they are not at the .08 level, a
prosecutor cannot find that they acted recklessly but m ght
prove they acted with crimnal negligence. Under current |aw,
such a driver can be charged with assault in the fourth degree,
which is a m sdeneanor. She noted that studies show that al nost
any anount of alcohol will begin to affect a person’s judgnent
and ability to respond. She related that a person with a BAC of
.05 mght drive on slippery roads and cause a pernanent
disability to soneone else, yet the prosecution can only charge
the driver with assault in the fourth degree. The assault in the
fourth degree statute speaks to physical injury due to crimna

negligence with a dangerous instrunment. DOL would like to add
assault in the third degree to that statute to address such
si tuations.

M5. PARKES told nenbers the rest of the alcohol provisions
address problens primarily found in rural conmunities. Mny
communities have banned or |imted the use of alcohol. The
provisions in the bill are ained at strengthening conmunities’
ability to do that. Sections 1 through 4 pertain to the | ocal
option statute. Sone conmunities have chosen to lower the |limts
set in that statute. Sections 1 through 4 will allow the state
to enforce lower limts set by a community.

Sections 5 and 6 will plug a |loophole in Iocal option |laws that
arose in a Bethel case. Under current local option [aws, when a
city chooses to go with a local option, it applies within a
five-mle radius from the center of that nunicipality. However,
because sone smaller comunities are very close together, that
five-mile radius overlaps other conmunities that nay have a
conflicting or no local option law. The Bethel case brought to
light that when local option areas conflict, none apply so the
| ocal option area would only apply to the village itself or the
center of the nunicipality. Sections 5 and 6 provide that if
| ocal option |laws overlap, the least restrictive |aw would apply
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in the overlapping areas. If a local option area overlaps wth a
comunity w thout |ocal option, no | aw woul d apply.

Section 8 aligns the current forfeiture law for bootlegging with
the forfeiture law for drug dealing. Under current bootl egging
provisions, cash and other negotiable instrunents are not
forfeited. Section 8 adds cash to the list of itens that can be
forfeited when the cash is a profit from bootl eggi ng.

Section 11 also applies to forfeiture and allows the state to
share forfeited itenms in bootlegging cases with nmunicipal |aw
enforcenment agencies that assisted in the case. DOL hopes this
wi |l encourage cooperation anong |aw enforcenment agencies. In
addition, it is sonetines not economcally feasible to renpbve a
seized itemfroma rural area.

Sections 9 and 10 strengthen the ability to forfeit wvehicles

watercraft and aircraft for bootlegging. Currently a third party
owner can claim he or she didn't know the vehicle was going to
be used for bootlegging. This provision requires the third party
to show he or she didn’'t know and didn’'t have reason to know, so
that a third party cannot just turn a blind eye to what is going
on. Sections 9 and 10 describe sone of the ways a person should
be on notice. For exanple, in Section 10, a third party could
show that the offender had no prior <crimnal record for
boot | eggi ng or had not conmtted ot her violations.

Section 11 sets out aggravated circunstances for which
forfeiture becones nandatory, i.e., if soneone has a prior
conviction for a simlar offense. Section 11 contains an
exception: if a vehicle is the sole neans of support for a
famly in a village and the famly has no cul pability, the judge
is not required to forfeit the vehicle.

CHAI R SEEKI NS asked how the forfeiture provision applies to |lien
hol ders.

MS. PARKES replied:

W re facing that in the DU forfeitures and lien
hol ders are treated as innocent third parties and so
they keep their interest and we don't forfeit a
vehicle, for exanple, in the DUs. If we see the
vehicle — that the loan on it is worth nore than the
car, you know - we give it back to the innocent third
party. W don’t forfeit those kinds of vehicles. The
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intent is not to harm any innocent third party, |ike
| i en hol ders.

CHAIR SEEKINS asked if the intent is to protect the interest of
an innocent third party.

M5. PARKES affirmed that is correct. She added that forfeiture
is ained at the interest of the defendant, or a third party who
knew t he vehicle would be used for illegal activity.

CHAIR SEEKINS asked if the bootlegging offense involved a
$10, 000 boat, how a bank with a $5,000 lien on the boat would
protect its interests. He questioned whether the boat would be
sold and if the proceeds would be used to pay the lien.

M5. PARKES said DOL works with the Alaska State Troopers (AST)
on those details. Sonetines, especially given the proximty of
the item the state may choose not to forfeit because of the
cost of noving the item She deferred to the AST for the
details.

CHAIR SEEKINS conmented that Alaska is a deficiency state
regarding repossessions, and that Federal Trade Conmm ssion
statutes speak to how a repossessed vehicle would be sold and
the interests protected.

M5. PARKES continued with her description of version H of SB
170.

Section 7 contains a proposal that recognizes how destructive
al cohol is to young people in local option areas. Currently,
furnishing alcohol to a mnor is a class A m sdeneanor anywhere
in the state. This proposal makes that offense a class C felony
in a comunity that has decided to go local option. DOL has
found that no only is alcohol destructive to the health of a
young person, it also makes he/she nore likely to becone the
victimof a crinme or to commt a crine.

Section 17 deals wth third party custodians. Alaska judges
rel ease defendants on bail to the custody of third parties

frequently. That statutory provision was created as an
alternative rel ease option for folks who cannot provide nonetary
bail. Third party custodians state wunder oath that they

understand the conditions of release and promse to report
violations of the conditions of release. DOL is finding that
sonme third parties do an excellent job; however, others thunb
their noses at the court and once outside the court building,
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may never see the defendant again. As an exanple, she recounted
that a felony DU defendant was released to a third party and
was stopped for to drunk driving with the third party in the
passenger seat. This bill would create a new m sdeneanor crine
if a third party fails to report a violation immediately. The
Muni ci pality of Anchorage (MOA) has a simlar ordinance, which
works well and is used in egregious situations. DOL would Iike
the opportunity to do the sane. DOL wants to send the nessage
that third party custody is a serious responsibility.

Section 32 pertains to disclosure of information about a
juveni |l e adjudi cated sex offender. The Human Services Section of
DOL proposed this change because social workers have encountered
situations in which they were unable to disclose information
when the safety of children was at risk. Current statute does
not allow any nmenber of the public to be told about adjudication
for a sex offense by a juvenile. Ms. Parkes said the records are
not made public for good reason, however, when the safety of a
child or vulnerable adult is at stake, the balance tips and the
agency should be able to inform the public of the adjudication

She offered that releasing that information to someone who is
considering hiring a babysitter who is an adjudicated sex
of fender is a good exanpl e.

CHAI R SEEKI NS asked whether the public or only the person making
t he request woul d have the right to know

MS. PARKES said the person maki ng the request.

CHAI R SEEKINS asked if there are any boundaries on what that
person can then disclose.

M5. PARKES said that is a good question. She does not believe
any penalty provision exists for revealing that information and
that is of concern

SENATOR THERRI AULT asked if he hired a babysitter, could he
contact an agency to inquire if that person was adjudi cat ed.

M5. PARKES said DHSS would be the record keeper and is |ooking
at how it would address some of these concerns. The details
could be further elaborated in statute or regulation. Current
provisions detail when schools or Ilaw enforcenent can be
notified.

8:45 a. m
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SENATOR FRENCH asked if the parent of an elenentary school
student could obtain that information on a high school student
who wal ks through the neighborhood everyday on the way to
school .

M5. PARKES said that is not the intent of this provision. The
intent is to provide the information if a specific child or
vul nerable adult is at risk. She repeated those details would
have to be fl eshed out by the agency.

SENATOR FRENCH asked if the intent is to prevent one-on-one
contact or contact in very close proximty.

M5. PARKES said those are the types of situations she is aware
of that pronpted this proposal but, if others exist, they need
to be fleshed out to assure that all appropriate situations are
enconpassed.

CHAI R SEEKI NS st at ed:

| could just see we could end up with a de facto
registry put together by a conmunity activist group.
I’mjust a little concerned that we have to make sure
that there were some boundaries there | think, not
that I want to protect...are sex offenders from being
able to practice their craft in secret, but just for
normal reasons |’ m sure you under st and.

MS. PARKES understood and said DOL believes the bal ance needs to
tip for specific situations only.

Sections 15 and 16 also apply to juvenile sex offenders. R ght
now, any sex offense commtted by sonmeone 15 or under, whether
that be contact or penetration, with a child who is three years
younger or nore, isS a msdeneanor. DOL is proposing that
penetration becone a felony. That would bring the existing |aw
into parity with adult |aws. She pointed out a 15 year old could
break into a home and steal a bike and be charged with a fel ony
but woul d be charged with a m sdeneanor for sexually penetrating
a two year old. These cases would remain in the juvenile system
Sections 15 and 16 would also have ramfications if the juvenile
commtted an adult offense because adjudication as a juvenile
woul d be used as an aggravator. She offered to answer questions.

SENATOR THERRI AULT asked for an explanation of how Sections 5
and 6 woul d worKk.
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M5. PARKES explained that right now, when a nunicipality or
established village votes to go with local option, a five-mle
radius fromthe center of that village applies. However, current
statute is witten so that if the five-mle radius of two
adj acent villages overlap and the local option conflicts, no
five-mle radius exists for the local option area. Sections 5
and 6 would apply the least restrictive local option to an
overlapping area. If the five-mle radius overlaps with an area
having no local option law, the law would not be enforced onto
the area with no | ocal option.

CHAIR SEEKINS noted for the record that his son works for M.
Parkes at DOL. He then expressed concern with the definition of
an established village in AS 04.16.220 because an established
village is wvirtually any comunity that is not wthin a
municipality, a spot 15 mles outside of a nunicipality that is
off the road system or 50 mles if it is on the road system of
anot her organi zed nmunicipality of 25 people. He surmsed if the
Pilgrim famly adds 8 nore nenbers, it could set alcohol
inportation levels for that area. As such, it is not really a
political subdivision of the State of Al aska yet the group could
set a standard under which a person could be charged with a
f el ony.

TAPE 04-17, SIDE B

CHAI R SEEKINS questioned whether the Legislature can give an
uni ncorporated group of 25 or nore people that fits within that
definition the ability to set standards for which another
Al askan could unknowi ngly become a felon. He said he is not
trying to attack the ability to keep alcohol out of a dry
comunity but questions at what |evel the Legislature can assign
that duty as a state.

M5. PARKES responded that established villages are addressed
t hroughout Title 4 but she could not answer the question and was
not sure if case |aw has addressed the constitutional question.
She offered that DOL woul d continue to research that question.
SENATOR THERRI AULT asked about the broad heading of Title 4.

M5. PARKES replied it is “Al coholic Beverages.”

CHAI R SEEKI NS read AS 04.21.080:
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(9) "established village" neans an area that does
not contain any part of an incorporated city or
anot her established village and that is

(A) an wunincorporated community that is in the
unor gani zed borough and that has 25 or nore pernanent
residents; or

(B) an wunincorporated comunity that is in an
organi zed borough, has 25 or nore permanent residents,
and

(1) 1s on a road system and is |ocated nore than
50 nmiles outside the boundary limts of a unified
muni ci pality, or

(ii) is not on a road system and is |ocated nore
than 15 mles outside the boundary |limts of a unified
muni ci pality;

He repeated that Sections 5 and 6 give a group of 25 people the
ability to determne what constitutes a felony in their
comunity with no public notification or election process.

MS. PARKES noted that an el ection would be required.

CHAIR SEEKINS pointed out that the state has election |aw
standards for nunicipalities and incorporated comunities but
they may not be in place for other comunities that are not
incorporated. He then announced that he would take public
testinmony at this tine.

9:00 a. m

MR. PAUL HARRIS, Director of the Fairbanks Police Departnent,
stated support for version H of SB 170. He inforned nenbers that
he began his |aw enforcenment career in 1972 in Alaska, is a
retired Alaska State Trooper, and is involved wth the Al aska
Police Oficers Association, the Paternal Oder of Al aska State
Troopers, International Association of Chiefs of Police, and the
Pol i ce Standards Council.

MR. HARRIS said he believes this legislation addresses many of
the | oopholes in | aw enforcenent since the new crimnal code was
enacted. Alaska's local option |aws have been used across the
United States as a nodel. Those |aws have worked well but the
changes in SB 170 wll add to it. Changing the forfeiture law to
put alcohol on the same level as other drugs wll take the
profit notive away from bootl eggers and give the statute teeth,
as wll the ability to take equipnment and cash from bootl eggers.
He noted that the change to the felony nurder rule and the
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changes made to imunity and a self-defense claim wll provide
| aw enforcement with tremendous tools to get violent offenders
off the streets.

He offered that adding a new section to the crimnal code is
al ways hard to deal with especially when it appears to put nore
restrictions on citizens, but in regard to violation of
cust odi al duty, often crinme suspects have value to the
comunity, especially when enployed. By allowing them to be
released to third party custodians, they and their famlies do
not suffer trenmendous economic inpacts. However, what often
happens is a | oose knit group of people in which one nenber has
no crimnal record becones the third party custodian for anyone
who gets in trouble. The current law has no teeth to get these
custodians to report violations correctly. This new section w ||
notivate those people to live up to the responsibilities of a

third party. It wll allow law enforcenent to take action to
ensure the third party is neeting the conditions inposed by the
court. M. Harris said this will provide a great tool that |aw

enforcenment has needed for a long tine.

MR HARRIS repeated that the legislature did a great job
revising the crimnal code in the 1970s but every once in a
whi | e changes are necessary. This version will add tools for |aw
enforcement to made the code work better

MR. RAY BROWN, a partner in the law firmof D llon and Findl ey,
told nenbers he was asked by the Public Defender Agency to speak
on this bill. He infornmed nenbers that he is the fornmer training
director of the Public Defender Agency and a former prosecutor.
He is married to a retired state trooper and Susan Parkes and
Anne Carpeneti, who put this bill together, are his friends. He
said he primarily practices white-collar crimnal defense in
federal court. He said he has a significant degree of know edge
and expertise in the area of imunity as he argued at the state
and trial court and the suprene court case of Gonzales v. State.
The judicial decision from that case states that under Al aska's
Constitution, transactional inmunity is required.

MR. BROMW said he has a great deal of enpathy for [prosecutors]
because it is wvery difficult to decide whether to grant
immunity, particularly when nultiple offenders are involved.
Al askans have chosen, via the constitution, not to conpel a
person to give information against himor herself.

SENATOR FRENCH cl arified that Sections 20 through 22 pertain to
i mmunity sections.
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MR. BROMWN continued. Gonzales v. State requires, before a person
can be conpelled to provide information or testi nony,
particularly if it provides a link to the successful prosecution
of a case, that the person nust be given transactional imunity.
He firmy believes that Section [22] violates CGonzales v. State
and would require a constitutional anmendnent to change
transactional immunity to use imunity found in the federal
system He said many of the changes to the imunity section are
an admrable desire of the prosecution, but he does not believe
t hey woul d pass the Gonzal es or transactional imunity nuster.

As an exanple, MR BROM said in nany of these cases, multiple
defendants are involved with different levels of culpability.
Per haps the defendants included the killer, the person who sold
the gun to the killer and was present at the scene, and a
cocaine dealer who witnessed the shooting. If |aw enforcenent
officers could not figure out who the shooter was, they could do
it through the process of elimnation via the procedure proposed
in Section 22 (i), which is wunconstitutional. He hopes any
solution to this problem would be gleaned through nutua
di scourse between the defense and prosecution and would satisfy
the constitutional requirenments and the prosecution’s needs. He
under stands the prosecution’s needs because the shooter could be
given immunity while the two other |ess cul pable people go to
trial on the principal offense. He said he does not know how to
get around that and also avoid spending thousands of dollars of
state resources on a public defender, the Ofice of Public
Advocacy and a private attorney to go to the Alaska Suprene
Court to find out this provision is unconstitutional.

MR. BROMN said nore inportantly, by default, the worst offender
may be given transactional imunity if the offender is conpelled
to conply with this statute and the case is appealed to the
suprene court.

SENATOR FRENCH asked:

M. Brown, are you saying this flat can’t be done with
the way our Constitution is witten or is there sone
specific provision that you think runs afoul of
Gonzal es because, the way | read it, the judge and the
wtness's attorney go back and have an ex parte
conversation to which the prosecutor is not privy.
He’'s not there or she’s not there when the
conversation t akes pl ace. Assum ng that’s
constitutional — assumng they can have that
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conversati on, out of that conversation cones a
disclosure to the DA that we're talking about an
unclassified — an A, a B, a C felony or a m sdeneanor
and at that point the prosecutor isn’t shooting in the
dark when he nakes an offer of inmmunity. He or she can
decide I'm not going to risk an unclassified or an A
felony, that’s up in the nurder range. W’ re not going
to do an immnity there and you can go away with your
Fifth Amendnent privilege and I'm stuck with that. But
if it’s a msdeneanor or a C felony, it sounds to ne
like it’s a marijuana problem or a crack cocaine
problem and 1'Il risk that. It may be sonmething nore
serious but 1'Il risk that. So | guess |I'm not sure
whether it’s just a blanket unconstitutionality that
you believe is the problemor sonething specific.

MR BROM said the first part of Senator French’'s question
relates to what is referred to as a Kastigar hearing in federa
court. Those hearings are held to determ ne whether there is a
legitimate exercise of a Fifth Amendnment right, that is, whether
or not there is any legitimate and real exposure to crimnal
prosecution. He believes the first part is constitutionally
perm ssible where an offer of proof is nmade to the trial court.
However, he knows no way around the second part because in the
exanpl e he gave, the killer would be an unclassified felon, the
cocai ne deal er would probably be a class B felon, and the other
person a m sdeneanant at the scene. He explained, “And [if] the
| aw enforcenent officers weren't sure who had done it, the
easiest way to do - would be, with those three people, is to say
it’s an unclassified felony — they can target their focus of
attention on that person and that’'s the problem wth this.” He
repeated he believes that portion is wunconstitutional and he
sees no way around it.

CHAIR SEEKINS asked whether that would still constitute a
problem if that process takes place once the case is in court
and not during the investigation. He thought M. Brown was
saying the police officer would use the information to “find the
ace in the deck” during the investigation process but he reads
it to apply to a person who is already in court and refusing to
testify.

MR. BROM said he reads it so that the information could be used
in conjunction with a grand jury investigation, pre-indictnent
or post-indictnent. He pointed out that even at the trial court
| evel , i f mul tiple def endant s wer e bei ng tried, t he
i nvestigation would be ongoing. This provision would allow nore
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focused attention on a specific defendant. He believes it would
be used primarily in charging decisions or by a grand jury when
determ ning who to prosecute and what to prosecute for

CHAI R SEEKI NS asked Ms. Parkes to comment on the intent.
V5. PARKES replied:

The intent is, as you've indicated, the intent is once
we get to court - or yes, we' ve subpoenaed people to
cone and testify to a grand jury, they then tell us,
and at that point we’'ve nmade a charging decision.
W’ ve determned who our defendant is. W’ve got
charges filed. This is not intended to be an
investigative tool. It’'s intended to be a tool to be
able to put our case on.

MR. BROM said he still does not think that satisfies or passes
constitutional nuster. He added, “It does alleviate sone of ny
concern. If they're saying that they will never use it and it

can't be used in an investigative stage or at the indictnent
stage, that certainly would alleviate the utility of it but it
still doesn’'t address the constitutional concerns.”

SENATOR THERRI AULT asked M. Brown if his concern is that it can
be used in particular circunstances of a crinme, or whether he
sees it as a bl anket problem

MR BROWN said it is a blanket problem not as it applies to
what he referred to as the Kastigar hearing, but as it provides
that information to the prosecuting parties at any |evel of the
prosecution. He repeated that once a person is conpelled to
testify and given transactional inmunity, that person cannot be
prosecuted for a crinme. He advised:

So, if you conpel sonebody to give this information
and they do, and I'mright that it’s unconstitutional

you are inmunizing that person from prosecution. It
wWill result in a reversal of their conviction and they
will go unprosecuted. That’'s a big concern here. And
again, | do think that people should sit down and
discuss this because | think it’s the npbst inportant
provision of this bill because it has the nobst serious
ram fications because it deals with the Fifth
Amendnent and the Alaska Constitution on conpelled
testi nony.
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MR. BROMWN said this is beyond a technicality. The people mde
the choice via the constitutional convention by enacting nore
restriction on conpelled testinony. He said if use immunity is
the goal, which passes federal constitutional nuster under the
Fifth Anmendnent, the constitution would have to be anended. He
said he raised the issue because he believes it could result in
a travesty: the main culprit going free because he or she was
conpelled to give information

MR. BROM said his last concern deals with making felons out of
persons with less than a .08 BAC who are involved in a vehicul ar
accident that causes serious physical injury. He believes that
Al aska’s definition of “dangerous instrunent” cones from the
Oregon statutes. The definition first included a gun or a
weapon; it was expanded to include feet under certain
ci rcunstances and a car when coupled with intoxication. He said
his concern is that the intent is to prosecute people with any
anount of alcohol in their system when involved in a notor
vehi cl e accident that causes serious physical injury. He noted
if he has a glass of wine with dinner and, while driving home on
a slippery road, hit sonmeone who stepped in front of his car, he
could be charged with a felony. He believes restaurateurs would
share his concern. He said if that is not the intent of SB 170,
he would like to hear that on the record; if it is, he hopes
that full-page ads run in the newspapers to inform people of the
change in the | aw

9:25 a. m

M5. CINDY CASHEN, Executive Director of Mthers Against Drunk
Drivers (MADD) Juneau Chapter, said she was representing four
MADD chapters throughout Al aska: Anchorage, Mat-Su, Fairbanks,
and Juneau. In response to M. Brown’s comments about driving
whil e inpaired, MADD encourages people who choose to have nore
than one drink per hour to get a designated driver. People who
choose to drink nore than that put their own and others’ |[|ives
at risk. Alaska’s DU law |eads other states in dealing wth
drunk driving. The consecutive jail tinme for each death in a
drunk driving accident hits home with her because a drunk driver
killed her father and his passenger. Her famly and the
passenger’s famly feel enraged because although the driver’s
sentence was passed down consecutively, the judge decided the
sentence was too harsh and nmade the sentences concurrent so that
they total 3% years. She said when a person chooses to drink and
drive and takes soneone’s life, that person should pay the price
as Al askans deserve restorative justice.
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M5. CASHEN told nenbers that MADD supports a community’s right
to adopt lower Ilimts of alcohol possession and inportation.
That effort falls under the concept of conmunity policing where
| arger groups of comrunity nenbers are able to take ownership
and deal with drinking and driving. MADD al so supports stricter
sanctions for habitual drunk drivers who choose to endanger
thensel ves and others. MADD al so supports increased penalties
for those who choose to drink and drive and seriously injure an
i nnocent victim

M5. CASHEN told nenbers, in response to earlier testinony, a
person’s ability to drive is inpacted within a natter of m nutes
of drinking alcohol. A person who drinks alcohol and drives has
chosen to break the law, even if driving while inpaired as
opposed to driving while intoxicated. She noted in 2002, between
500 and 700 people were killed [by drivers with] BAC |levels
between .01 and .08. She believes the famlies of those victins
believe those drivers should be held accountable. MADD supports
nore consequences for people who choose to contribute [to the
del i nquency] of mnors. Teenagers who drink are four tines nore
likely to have problens with alcohol later in life.

CHAIR SEEKINS affirmed that the judiciary will no |onger be able
to decide that a penalty is too harsh and nake sentences
concurrent if this bill is enacted. He asked Ms. Cashen if she
is advocating that a person who has a glass of wine with dinner
and then injures a person while driving hone should be
prosecuted under this bill

M5. CASHEN responded no. She clarified that MADD is not pro-
prohibition. Mst of its nenbers drink responsibly but they do
not drink and drive. She pointed out:

It takes approximately one hour and we won't say
exactly because it depends on what you’ ve had, your
body fat, your height, your weight and so on. So if
you' ve had a glass of wine...and at |east one hour has
passed, fine - that’'s fine. But if you ve had a gl ass
or two of wine and then you |eave within that hour,
give soneone else the keys because after one drink
your | evel of coordination is already inpaired...

MS. PARKES interjected that she was not inplying that a person
wi th any anmount of alcohol in their systemwho is involved in a
car accident would be prosecuted. The prosecution would have to
prove a state of crimnal negligence, a nental standard used in
crimnal law. Therefore, a nunber of factors would play in;
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al cohol woul d be just one piece of the factual puzzle that could
be used to nmake a finding of crimnal negligence.

CHAIR SEEKINS indicated he noticed two factors, reckless and
crim nal negligence.

M5. PARKES response was inaudible but pertained to putting a
person in fear with a dangerous instrunent.

CHAI R SEEKI NS asked about speeding in a car.

M5. PARKES said that nornmally arises with brandishing a gun or
if a person charges a person with a car. Crimnal negligence is
an alternative theory, which is one step down but would require
a dangerous instrunment and serious physical injury, not just
placing a person in fear. She repeated that she did not nean to
inply that driving after drinking one glass of wine would result
in prosecution.

SENATOR THERRI AULT asked, “So this entire statute — it’s broader
than just DW. W're focusing on the DW and if [he reads] ‘a
person commits a crime of assault in the third degree if that
person recklessly’ — on the new | anguage, recklessly is not part
of the sentence. You just junmp from person down to crimnal
negl i gence.”

CHAIR SEEKINS said current law applies if a person places
soneone in fear of his or her life or personal injury, which
could nean speeding. The new standard includes “with crimnal
negl i gence.” He asked Ms. Parkes to define crimnal negligence.

SENATOR FRENCH stated, “...1 think crimnal negligence is knew
or should have known whereas recklessness is aware of and
di sregard of substantial and unjustifiable risk so it’'s just a
little bit higher.”

M5. PARKES read the statutory definition, “A person acts wth
crimnal negligence, with respect to a result or a circunstance
described by a provision of law, when the person fails to
perceive a substantial and unjustifiable risk that the result
wi Il occur or that the circunstance exists.”

CHAI R SEEKINS asked if a person who knew he had a | ow tol erance
for alcohol and drove with a BAC lower than .08 would be
considered as crimnally negligent.

M5. PARKES said he would in her judgnent.
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SENATOR THERRI AULT questioned whether talking on a cell phone
while driving would fall under this application.

M5. PARKES said it would if the state could prove the driver was
taking an unjustifiable risk. She recalled a current case in the
court system in which the driver may have been watching a DVD
whi |l e driving.

CHAI R SEEKI NS took further testinony.
TAPE 04-18, SIDE A

LT. AL STOREY, Alaska State Troopers, Departnment of Public
Safety (DPS), stated support for the Governor’'s crinme bill. DPS
is nost interested in the local option sections (1-11). During
his 24 years with the AST, 18 were within the drug and al cohol
enforcenment area, so he is very famliar with specific concerns
about alcohol in the western regions of the state. He supports
anything the state can do to help rural conmmunities exercise a
| ocal option. Sections 1 through 11 contain tools that wll
enhance DPS' s ability to help those residents help thenselves.
He noted, regarding forfeiting noney nade from bootlegging, far
nore noney is nmade per dollar invested in the al cohol business
in Alaska than in the drug business. A person can buy a $10
bottle of liquor in Anchorage and sell it in the far reaches of
the state for up to $150. He repeated this bill will provide a
tool to take away the incentive to bootl eg.

Regarding Section 13, felony nurder charges, LT. STOREY said
that honme invasions are becom ng conmonplace in Alaska. DPS
believes the crimnals involved enbolden and encourage each
other and that they should be held cul pable for the death of a
partner as well as an innocent victim Again, he believes this
wi |l provide a good tool to curb hone invasions.

LT. STOREY believes that attaching the crimnal negligence
standard to accidents involving drivers wth alcohol Ievels
bel ow .08 BAC will provide a good tool so that certain accidents
can be investigated as felonies and the offenders can be
prosecut ed appropriately.

DPS supports the concept of Sections 15 and 16, raising the

of fense of sexual abuse of a mnor froma class A to a class C
felony. DPS al so supports Section 18 (self defense clain.
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M5. LINDA WLSON, Deputy Director of the Al aska Public Defender
Agency, reenphasized M. Brown’s concern that the imunity

section of the bill is unconstitutional. Enacting a bill with an
unconstitutional provision is problematic because a | ot of nopney
will be spent on litigation to prove t hat it IS

unconstitutional. The offending section is Section 22(i). The
Al aska Constitution guarantees the right agai nst sel f -
incrimnation. To conpel a person to testify, the constitution
requi res that person be given transactional imunity to ensure
that right. Wien the judge tells the prosecutor the I|evel of
offense, that would be sharing information that violates the
right against self-incrimnation and is a link in the chain. She
surm sed that the level of the offense that was disclosed was a
class A or B felony in a case in a small village. If an
investigation is ongoing, the prosecution mght not give the
W tness transactional imunity yet the offense information could
be used to further the investigation. The Al aska Suprene Court
has enphasi zed that is unconstitutional

M5. WLSON highlighted the agency’s other concerns with SB 170.

* The self-defense provision adds to the list of things that
exclude a person from raising a self-defense claim The
additions to the list could have unintended consequences.
For exanple, a person cannot claim self-defense if acting
alone or wth others to further <crimnal objectives.
Al though this provision is ainmed at gang activity, nmany
other situations could occur that could prevent a person
fromlegitimately raising a self-defense claim Two 20 year
ol ds who were drinking alcohol at a honme or a person using
a small amount of marijuana could not use a self-defense
claim because they wuld be furthering the crimna
obj ective. She suggested targeting the section to crimnal
activities that are felony of fenses.

* Her second concern wth the self-defense provision is the
at t enpt to redefine “sone evidence”’ to “plausible
evi dence.” Questions of credibility belong to the jury, not
the judge. Adding the word “plausible” gives the judge a
|l ot of roomto take that question away fromthe jury.

* Raising an act that is done with crimnal negligence and a
dangerous instrunment that causes physical injury to assault
to the third degree, a class B felony, could have nunerous
uni nt ended consequences. Initially, it appeared the focus
of the bill was directed toward people who were driving
under the influence of alcohol but not necessarily
intoxicated. That provision does not require that any
al cohol be involved. It could apply to a person talking on
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a cell phone or a parent could attend to a child in a car.
Crimnal negligence is the lowest level of the crimnal
i ntent category.

e It is often difficult to find third party custodians and

that is nost often the reason people sit in jail nuch
| onger, particularly indigent per sons. I ncreasing the
consequences for violations wll deter nany people from
fulfilling that role. The current penalty for violation of

custodial conditions is contenpt, with exposure to a $300
fine or six nonths inprisonnent, which is a sufficient
consequence. Raising the penalty to a $10,000 fine or a
one-year jail termwll result in fewer custodians and nore
peopl e being held in jail.

e The felony DU section needs to be targeted to address
chronic repeat offenders. She suggested placing a tine
limt of 15 or 25 years on that provision so that if a
youth is convicted of a felony DU and is charged wth
another DU 25 vyears later, the later DU would not
automatically beconme a felony.

* The provision that makes furnishing alcohol to a mnor in a
| ocal option area a felony charge is not evenhanded since
the sanme offense el sewhere is a m sdeneanor. She suggested
raising the penalty to a felony for a second offender.

CHAI R SEEKI NS announced that the commttee would have to adjourn
to attend the floor session. He asked Ms. WIlson to submt the
remai nder of her coments in witing. He then adjourned the
neeting at 10:02 a.m

#
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