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ACTI ON NARRATI VE
TAPE 04-7, SIDE A

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:05 a.m Senators Therriault,
Ellis, French and Chair Seekins were present. The first order of
busi ness to cone before the commttee was SB 300.

"#SB 300
SB 300- ATTORNEY' S LI EN

SENATOR BERT STEDMAN, sponsor, recapped the discussion about SB
300 during the first Senate Judiciary hearing. The neasure
changes the way taxation is handled on litigation awards and
relates primarily to non-physical per sonal injury cases.
Currently, gross proceeds from a settlement are awarded to the
plaintiff, who nust pay taxes on the full amount. The plaintiff
must then pay attorney fees and the attorney pays taxes on those
fees. Therefore, under certain circunstances, the plaintiff
could have a net outflow if the taxes owed exceed the gross
award m nus the attorney fees.

SENATOR STEDVAN referred to an article in The Wll Street
Journal dated February 12, 2004, which he said is a good
synopsis of the issue. He said even though both Al aska and
Oregon are under the jurisdiction of the Ninth Crcuit Court,
they are treated differently regarding taxation because their
laws differ. |If Al aska were to adopt a statute simlar to
Oregon’s law, Alaska would avoid the double taxation of its
citizens. He said this issue has been raised at the national
| evel but Congress has not yet dealt wth it so Alaska is
getting ahead of the curve. He pointed out the |IRS National
Taxpayer Advocate Report has reported this double taxation
probl em several tines. He brought nenbers’ attention to a letter
from Kevin Wal sh, a CPA from Fairbanks, which goes into great
detail about the taxation issue.

SENATOR THERRI AULT asked if the Departnent of Law or the general
publi c have expressed any concerns since the |ast neeting.

SENATOR STEDMAN said he has not heard any. He believes the
doubl e taxation issue is widely recognized as unfair.
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SENATOR OGAN asked which state law would apply if an Al askan
filed a case i n anot her state.

SENATOR STEDVAN said his guess, as a layman, is that the |aw of
the state in which the case was filed woul d apply.

SENATOR FRENCH i nformed nenbers that choice of law is one of the
great contested areas of the profession. If an Alaskan were in a
traffic accident in Mntana, Mntana |aw would apply. However,
| aw professors | ove to argue about cases in which an Al askan and
a Montanan were involved in a traffic accident in Wshington

and a lawsuit was filed in Washington. He thought SB 300 was
designed to apply to Al askan cases tried in Al aska.

SENATOR STEDVAN thought it certainly would be advantageous for
an Al aska resident to have the issue addressed in Alaska if SB
300 passes.

CHAI R SEEKINS opined that SB 300 would apply to cases tried in
the Alaska Court System The only tinme he envisions a venue
problem is wth cases involving contract |law. He pointed out
that many of his contracts with the Ford Mtor Conpany are
subject to the laws of Mchigan. He said he sees the intent of
the bill as applying to cases that are tried in the Al aska Court
System

SENATOR STEDVAN clarified that if a business is involved, the
tax situation is different so the double taxation problem does

not apply.

SENATOR FRENCH referred to a summary of commttee action in the
Washington State Legislature in nenbers’ packets. That bil
sumary reads:

An attorney has a lien wupon the action and its
proceeds to the extent of the value of the services
performed by the attorney in that action.... Proceeds
are |limted to nonetary suns perceived in the action
so the lien is not enforceable against real or
personal property. The attorney’'s lien is superior

al though it [1ndisc.] upon the judgnent. The
| egi sl ature expresses its purpose of naking attorneys
fees taxable solely to the attorney and its intention
that the court will apply the statute retroactively.

He noted his main interest is the sentence that says a lien is
not enforceable against real or personal property. He |ooked at
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Al aska statute and did not see any simlar protection for the
plaintiff. He asked Senator Stedman if it is his intention that
this lien not be enforceable against real or personal property.
He said after long, contentious lawsuits, plaintiffs and their
attorneys sonetines get sideways and fees becone an issue. He
would hate to see soneone “lose the farni after having won a
| awsui t .

SENATOR STEDMAN agreed with Senator French and said the intent
behind SB 300 is to clean up the tax inequity and not to allow a
broader reach to other assets.

SENATCOR THERRI AULT asked:

Wuldn't they have a lien already for fees that are
owed? We're tal king about a specific |lien on the award

but, absent that, if |I'm an attorney and do work and
then ny client never pays the bill — | nean you can't
wal k out on the fees they owe their attorney. |’ m not

sure if alien is automatically placed on property and
what -not but an attorney can protect thenselves by
getting a lien. | know what Senator French is getting
at but this talks specifically about the lien it gives
the award and | don’t know how that would necessarily
sl op over onto any other assets.

CHAIR SEEKINS said he reads it to refer to a lien against the
cause of action that would not extend to any assets outside of
t he cause of action.

SENATOR FRENCH said that is how he reads the attorney's lien
statute. He clarified that he is not saying that a |awer can’t
turn around and sue a client; he was saying that a |awer does
not automatically get a lien on his client’s property as the
result of a fee dispute. The | awer would have to go through the
normal steps that everyone el se goes through to satisfy a debt.

CHAI R SEEKINS said he believes the commttee’ s intent is that SB
300 only deals with a |lien against the cause of action.

SENATOR STEDVAN agreed that is his intent also.

CHAIR SEEKINS noted that no one else wished to testify so he
cl osed public testinony.

SENATOR OGAN asked what part of a settlenent, for exanple
puni ti ve danages, woul d be taxable.
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SENATOR FRENCH said he did not know about punitive damages but
he thought the main injustices occur in clains where people sue
for wongful termnation or other workplace nmatters. He pointed
out if a person has to go up against Wal-Mart for wongful
termnation, it could cost that person $900,000 while the
nonet ary danmage award m ght be $30,000. That person would then
get taxed on $930,000 and the attorney would also pay taxes on
t he $900, 000.

CHAI R SEEKI NS said regardless of the type of award, SB 300 woul d
allow the recipient of the award to deduct the attorney fees
bef ore payi ng taxes.

SENATOR OGAN nmpved SB 300 and its zero fiscal notes from
committee with individual recommendati ons.

CHAI R SEEKINS announced that w thout objection, SB 300 would
nove to the Senate Finance Conmttee. He then announced a bri ef
at - ease.

#

8:25 a. m

"#SB 307
SB 307- APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES

MR. BRI AN HOVE, staff to Senator Seekins, explained to nenbers:

SB 307 is an act relating to the anmount of bond
required to stay execution of judgnment involving a
signatory to the tobacco product naster settlenent
agreenent. He said the tobacco Master Settlenent
Agreenment [MSA] delivers mllions of dollars in
revenues annually to Al aska and 45 other participatory
states. However, the continued receipt of these funds
is threatened by the huge judgnents that have been
awar ded agai nst the tobacco conpanies that are funding
the settlenent. Defendants facing |arge judgnents
al nost always have a right to appeal them and, in many
cases, their appeals are successful, either in terns
of obtaining a reduced judgnment or in overturning the
judgnent entirely. But in order to stay the execution
of a pecuniary judgnent on appeal, a defendant nust
post an appeal bond, which in the dimnishing nunber
of states that do not have |imts on appeal bonds
usually equals the amount of the judgnment. In Al aska
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the bond required is ordinarily the amunt of the
judgnment remaining unsatisfied plus appeal costs and
i nterest.

SB 307 would place a $25 mllion limt on the appeal
bond that MSA signatories nust post to stay the
execution of a judgnent. This bond limt would not
change any other aspect of the law. It does not change
the rules by which the trial is conducted. It does not
affect who ultinmately wins or loses the lawsuit and it
does not affect the rights of plaintiffs to recover
fully the damages to which they are entitled if the
judgnment is upheld on appeal. Plaintiffs are also
protected by the provision in the proposed | egislation
that allows the court to require a bond anpbunt up to
the value of the judgnent if the appellant s
dissipating its assets to avoid paying a judgnent.

SB 307 thus would not injure plaintiffs in any way and
would protect the state by ensuring that it wll
continue to receive its MSA paynents while the tobacco
conpanies fully appeal an adverse judgnent. In this
i nstance, Alaska will join 26 other states, which have
passed | egislation or anmended court rules to limt the
size of the required appeal bond in cases involving
| arge judgnents. By joining these states we pronote
our collective interest with respect to preserving the
revenue stream mandated by the naster settlenent
agr eenent .

MR. HOVE said the driving force behind this legislation is that

Al aska, according to the MSA schedule of paynents, wll be
receiving from $22 mllion per year to $27 mllion per year in
the later years of this agreement. SB 307 wll insure that

Al aska continues to receive those paynents in the |ater years.

CHAIR SEEKINS asked if the maxinmum anount that Alaska is
schedul ed to receive in one year is $27.3 mllion.

MR. HOVE said that is correct and that will begin in 2018 and
continue to 2025. The total amount that will accrue to the state
is nearly $670 mllion.

CHAI R SEEKI NS asked if requiring tobacco conpanies to put up the

entire bond anounts to appeal cases could cause them to go
bankrupt, and the state woul d not receive any noney at all.
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MR, HOVE said that is correct. He noted that although many
peopl e are unsynpathetic to the tobacco conpanies, this noney is
important to Al aska and 26 ot her states.

SENATOR THERRI AULT asked for a description of the differences
between the original bill and Version H

MR. HOVE said the original bill erroneously cites AS 43 instead
of AS 45.

SENATOR THERRI AULT noved to adopt version H as the working
docunent of the commttee.

CHAI R SEEKI NS announced that wthout objection, version H was
before the comm ttee.

SENATOR FRENCH asked who the signatories of the MSA are.

MR. KEI TH TEEL, Covington and Burlington, Washington, D.C., told
menbers he represents four of the signatories to the MSA:
Phillip Mrris USA Lorillard Tobacco Conpany, R J. Reynolds,
and Brown and WIlians. He pointed out those were the only four
original signatories, however, a nunber of other conpanies have
signed on to the settlenent agreement since then. He said this
| egi slation would apply to every conpany that has signed on but
the four original signatories are the conpanies who would get
sued.

SENATOR FRENCH asked if the bill would limt the anmount of the
appeal bond that those conpanies would have to post if they were
successfully sued in an Al aska court and decided to appeal.

MR. HOVE replied, “Regardless of how you feel about tobacco
conpanies, every defendant has a right to appeal. As |
understand it, this $25 mllion wuld be the linmt on these
four.”

SENATOR FRENCH comrented if Exxon, Conoco Phillips, British
Petrol eum or Pepsi were sued for $1 billion and the plaintiff
won, those conpanies would have to post the full bond anobunt to
file an appeal .

MR HOVE said the tobacco conpany situation needs to be

considered as extraordinary in light of the [MSAl revenue
streans the state is trying to protect. He stated in this
instance, it is in Alaska's best interest to assist those
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conpanies to make sure the MSA funds are available by limting
t he amount of the bond required.

CHAIR SEEKINS said as he reads SB 307, it only applies to those
nonies received as the result of the nmaster settlenent
agreenent. It does not extend to future judgnents and other
types of cases.

SENATOR FRENCH di sagreed and referred to Section 1 of the bill
which he interprets to nean if a tobacco truck is in an accident
with a school bus and the state sues the tobacco conmpany and
gets a $1 billion judgnent, the tobacco conmpany would only have
to post $25 mllion for an appeal bond.

CHAI R SEEKI NS said he does not understand how SB 307 woul d apply
to that scenario unless the state entered into a naster
settlenment agreenent with the tobacco conpany on the accident.

SENATOR THERRI AULT agreed with Senator French’s interpretation
that Section 1 limts the protection of the legislation to those
conpanies who are signatories to the NMSA but it offers

protection under any |egal theory, meaning any civil litigation.
He pointed out an exception in subsection (b) allows the judge
to ignore this limt, if convinced by a preponderance of the

evi dence that the conmpany is trying to dissipate its assets.

SENATOR FRENCH said he does not disagree with the notive behind
the act, that being to keep these conpanies healthy |ong enough
to pay the settlenment. The tobacco conpanies are seeing courts
across the nation award billion dollar settlenents and want to
keep the lid on the anobunt of noney tied up in [bonds] while
fighting those cases. He pointed out, however, that sone other
states have limted the bond anmobunt to $100 mllion.

CHAIR SEEKINS muaintained that is because their [MSA] judgnents
are | arger.

SENATOR FRENCH said SB 307 tells any plaintiff in Al aska that if
he gets a big award from a |lawsuit against a tobacco conpany,
the nost that conmpany has to post on appeal is $25 mllion.

CHAIR SEEKINS said that is correct. He repeated the intent is to
protect the noney stream comng to Alaska on an annual basis
fromthe MSA

MR. TEEL told nenbers SB 307 would apply to any case involving
any signatory to the MSA. He expl ai ned:
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The reason we set out to look at this really arose
about four years ago. | was asked by the conpanies to
|l ook at — to kind of be on the watch for things that
could hurt their ability to continue to make their
paynments under the Master Settlenent Agreenent to all
of the states who they owe a lot of noney to.
[Indisc.], the truth is, they'd rather live under this
settlenent agreenent than go back to the days when
they were litigating against all of the states, so
they’d like to be able to honor that commtnment to the
states. W ran into sonme litigation four years ago in
the state of Florida that resulted in a verdict
against the four conpanies | represent in the anount
of $145 billion — that’s billion with a b. In order
under Florida’s laws, to post the appeal bond, we
woul d have had to come up with $181 billion...if you
take the biggest conpanies you can think of, | don’t
think its strange credulity to say no one can nmnake
that kind of paynent. There's just not that Kkind of
noney out there. You can’t go out in the comerci al
mar ket pl ace and buy a bond of that kind. There s just
limts on what you can do and these conpanies would
have all been bankrupted by that judgnent. And that
really would have neant, for reasons 1’1l explain,
that the states would not have gotten their Master
Settl enment Agreenent.

Fortunately, we persuaded the Florida Legislature,
probably about two weeks before the verdict in that
case, to pass a bill that in Florida limted the bond
to $100 mllion.... Probably the Ilargest block of
states that have done this has a $25 nmillion nunber,
about a nearly equal anmount has 50, one has 75, about
five or six have 100, and tw states have 150 for
their limt...bigger states in terns of population
have tended to go wth bigger nunbers. Smaller
popul ation states tended to go with small er nunbers.

At any rate, Florida passed that and the conpanies
were able to post that reduced appeal and ... |ast
May, May 2003, the Florida Court of Appeals conpletely
reversed that judgnent and tossed it out in entirety.
Had the conpanies not been able to get to an appeal
because they could not have posted an appeal bond,
every state would have lost its MSA revenues and
t housands, if not hundreds of thousands, of people
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woul d have been tossed out of jobs, all for a decision
that ultimately, once you got or exercised your right
to appeal, the decision was reversed.

More recently there was a simlar case. By the way,
these all tend to be <class actions wth nega-
judgnents. They are class actions and often cases that
result in punitive damages. |’m not aware of a single
case against this industry in any of the four
conpanies | represent where anybody has ever sought
damages against them for personal injuries where the
conpensatory side of the judgnent as opposed to the
punitive side exceeded the $25 nillion limt we now
have before you in this bill. So we think the limt
here is fully covered in virtually every case you can
i mgi ne the conpensatory side of things. What really
happens here is the punitive side of things is what
drives these bond anmounts up.

At any rate, the only thing 1'Il tell you about...is
much nore recently in the State of Illinois a class
action resulted in a judgnment - and this was not a
jury trial, this was a bench trial - a judgnent of
$10.1 billion. Under the law of Illinois, the judge

ordered a bond to be posted of $12 billion and Phillip
Morris gave notice to all of the states that it was
facing a difficult situation. It could try to sonehow
take its assets and cone up with a way to bond that or
it could nmake its debt-scheduled paynent under the
Master Settlenent Agreenment but it probably didn't
have the assets to do both. And Phillip Mrris, by the
way, is the strongest of the four. If Phillip Mrris
couldn’t do it, the other three certainly couldn’t do
it.

What unf ol ded IS really quite extraordi nary.
Utimately, | wll tell you, that the state suprene
court entered a special order allowing a sonewhat
reduced bond. It’s still a huge bond but it reduced
it. But, in the neantine, as they were getting there,
37 state attorneys general filed a brief wth the
court saying you really ought to let a |ower bond be
posted in this situation. And one of those AGs was the
attorney general of Alaska and | think that brief
[indisc.] a lot for us because it said for Heaven's
sakes, we're talking here about continued receipt of
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public noney while an appeal goes on. As a result,
ultimately the bond was | owered.

Anyway, what you see here is | think the other states
responding to this. There are now 26 states that have
fully passed legislation allowng a reduced appeal
bond. Sonme of those have been Ilimted to MSA
signatories, probably about half of them The other
half are nore general in nature and cover everybody.
And you ve got another state - just last night |owa
passed this bill and it’s on its way to the Governor’s
desk. You've got five additional states that don't
even require an appeal bond but you file notice of

appeal and [indisc.] automatically stayed. So,
ultimately when you | ook at the picture, you ve got 31
states that already allow either no or a limted
appeal bond. This bill would bring Alaska into |ine
with other states and would do so in a limted way
just to cover, | think, the one group of comnpani es who

has a regular obligation under this settlenent
agreement to nake paynments to the state.

SENATOR THERRI AULT asked if M. Teel said this exenption would
apply to the signatories of the MSA in any civil litigation
case.

MR. TEEL said that is correct.

SENATOR THERRI AULT asked if there is any connection between the
$25 mllion Alaska is receiving from the MSA each year and the
$25 million bond limt in SB 307.

MR. TEEL said the same anpbunt is nothing but coincidence. The
$25 million referred to in SB 307 is the size of a judgnent that
a litigant m ght get against the signatories.

SENATOR THERRI AULT said, “Ckay. So what we're really |ooking out
for here is setting a level that protects the financial
viability of the conpanies — continued financial viability.”

MR. TEEL agreed and said nothing in SB 307 or in any of the
bills passed in other states does anything to change the
substantive law. The legislation protects the signatories in the
sense that it lets them get through their right to appeal but it
does nothing to protect what occurs during the appeal s stage.
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CHAI R SEEKINS commented this bill does not |imt the judgnent;
it nmerely sets the ceiling for the anount of the appeal bond.

MR. TEEL agreed.
8:55 a.m
CHAI R SEEKI NS t ook public testinony.

M5. EMLY NENON, the Alaska Advocacy Manager for the Anerican
Cancer Society (ACS), told menbers that the ACS has taken a very
strong position on this issue, which it has repeated around the
country. The ACS believes tobacco conpanies should be held to
the sane standards as other industries and should not receive
special protection from state |egislatures. She rem nded nenbers
that ultimately the tobacco settlenent is a tobacco industry
repaynment to the states for danmage inflicted. The settlenment was
not a windfall for state budgets. The ACS believes it is not the
State of Alaska’'s job to protect the economc health of an
industry that cost the state over $200 nmillion each year in
health care costs and | ost productivity.

M5. NENON gave nenbers the follow ng background on the Illinois

case:
The court in Illinois found tobacco giant Phillip
Morris guilty of defrauding millions of people through
defective marketing practices on light and lowtar
cigarettes. In a very strongly worded opinion, the
court ruled that ‘Phillip Mrris’s practices of
[1ndisc.] public policy are inmmoral, unet hi cal ,
oppressive and unscrupulous.” Now this is the court
speaki ng, not the Anerican Cancer Society - | want to
make that clear. The court ruling went even further
calling Phillip Mrris’s conduct ‘outrageous, both
because Phillip Mrris's notive was evil and the act

showed a reckl ess disregard for the consuner’s right.’

Phillip Mrris was ordered to pay $10.1 billion in
damages. Phillip Mrris decided to appeal the ruling

and according to Illinois |law was asked to post a $12
billion bond in order to nove forward with the appeal.
But Phillip Mrris decided to change the rules in the

mddle of the ~court proceeding by |obbying the
I[I'linois State Legislature to let them off the hook
and lower the bond anount required for an appeal.
Phillip Mrris threatened to file for bankruptcy as a
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result of the ruling, claimng they couldn’'t afford to
post a $12 billion bond as well as make the required
paynents to state governnents based on the Master
Settl enment Agreenent.

Now here’s where Al aska conmes in. As you’ ve already
heard this norning, l|legislators across the country are
nervous about this threat because many states wll be
facing, like us, budget deficits this year and fear
that w thout tobacco settlenent paynents they nmay have
to make tough deci sions about | arge budget cuts.

Now, going back to Illinois for a mnute. The Illinois
Legislature, for the record, stood up to Phillip
Morris and declined to rewite the law on appeals
bonds.

MS. NENON said the ACS believes tobacco conpani es shoul d be
held to the sane standard as every other industry and
shoul d not receive speci al protection from state
| egi sl atures.

SENATOR OGAN said if the tobacco conpanies have to post a

series of multi-mllion dollar cash bonds, they may not be
sol vent enough to pay the MSA and other deserving people
who may litigate. In addition, multi-billion dollar

settlements and bonds could hanstring their cash flow He
asked Ms. Nenon if the ACS feels a different bond |imt
anount woul d be nore appropriate.

M5. NENON said absolutely not. The ACS believes those
decisions should be left to the court; the Illinois Court
reduced the appeal bond by hal f.

TAPE 04-7, SIDE B

SENATOR OGAN  asked V5. Nenon how nuch per sonal
responsibility people should take as it is well known that
cigarette snoking is hazardous to one’ s health.

MS5. NENON said that is an entirely different issue.

SENATOR THERRI AULT said across the nation these |arge
hundred billion dollar judgnents have not fared well on
appeal. He said one of the policy calls the legislature is
confronted with is whether the bond requirenment is so high
that it truncates the conpanies’ appeal rights. He said the
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limt could be set fairly high so that the normal judgnents
woul d be covered, and the court could set the limt aside
if the conpany is attenpting to reorganize to get out from
under the anticipated judgnent. He noted while the
committee mght want to reconsider the $25 nillion anount,
the rest of the suggested system seens reasonable to him
He sai d everyone shoul d have access to the court.

CHAI R SEEKI NS asked Ms. Nenon to describe the final outcone
of the Illinois case.

5. NENON deferred to Ms. App.

IVB. JENNI FER  APP, Advocacy Director, Anerican Heart
Association (AHA), Anchorage, said the outcome of the
II'linois case |ast year was that the bond was reduced from
$12 billion to $6 billion. Phillip Mrris was able to post
that bond. She said that case is inportant in that it shows
that the existing system works. She pointed out that in any
billion-dollar case against any conpany, the option to
appeal the anount of the bond exists. It is in the
judiciary’s area of expertise to set that bond. She
rem nded nenbers that bonds exist to make sure that the
defendant who was held liable in the Ilower court can
actually pay the judgnent if engaging in an appeal of that
judgment. That is done to protect the victors in the |ower
court and nake sure they receive the award the court
decided they are legally entitled to.

CHAI R SEEKI NS asked her the final outcone of the case.

M5. APP said she believes the case has not vyet been
deci ded.

MR. TEEL affirnmed that is correct. He added the Illinois
Suprene Court reached down and took the case away from the
I[1linois Court of Appeals because everyone recognized the
Suprene Court would have to deal with it on the nerits. He
believed the briefing schedule would continue for a few
nor e nont hs.

CHAI R SEEKI NS asked Ms. App to continue with her testinony.
M5. APP said the AHA wants to see the remaining 20 percent
of the MSA be used for tobacco education and cessation.

Heal th organi zations have a big interest in the MSA but
despite that interest, the AHA disagrees with SB 307. This
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effort was generated by the tobacco industry to protect
itself, not to protect the MSA

MS. APP told nenbers that according to a Phillips Mrris

financial statenment, it spends $4.5 billion each year
mar keting cigarettes. She suggested Phillip Mrris could
cut back its mar keting  budget and cut political

contributions to accept responsibility for the danage its
product has caused instead of trying to shirk the |aws that

govern other businesses. Phillip Mrris USA and its parent
conpany, Altria, are anmong the wealthiest conpanies in the
world. Altria has operating incone of $16.6 billion while
the incone of Phillip Mrris is over $5 billion per year.

She said when one |ooks at the awards that have been
assessed agai nst those conpanies for decades of deceit, the
nunbers are not unreasonable. She said the only thing that

strikes her about this bill is that $25 mllion is a very
| ow nunmber when one considers the purpose of the bond to
cover the potential injuries. The Illinois judge found
Phillip Mrris’s actions so egregious, it ordered the
conpany to pay $10 billion in class action litigation. She
repeated that a bond of $25 mllion would not begin to

cover the kind of risk the victor in a lower court would
have to bear during an appeal.

M5. APP said her point is that the courts have unique
expertise and the power wthin existing court rules to
reduce bonds when necessary. She also questioned why this
issue has arisen in Alaska at this tinme since she has heard
no runblings of class action lawsuits. She referred to
subsection (b) on page 2, line 5,  and said “dissipating
assets outside the ordinary course of business” is fairly
difficult to prove because the tobacco conpanies have
fairly conplex <corporate structures in which they are
al ways di ssi pating assets.

9:05 a. m

M5. PAM LABOLLE, Al aska Chanber of Commerce (ACC), stated
support for SB 307 because the ACC feels it is inportant
that everyone have the right to an appeal in the judicial
process. She said that $25 nmillion is a lot of noney to
nost of the businesses she is aware of and is a reasonable
armount .

SENATOR THERRI AULT poi nted out that although $25 mllion is
a significant anount to the businesses associated with the
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Chanber, SB 307 only applies to the large nulti-national
corporations. He believes it is reasonable to consider an
amount other than $25 million. He stated:

The thing that should shape the nulti-nationals’
actions as far as how much they put into
mar keting should be the judgnents that they
actually pay, not the bonds that they have to
post just to get access to the judicial system
so that's what’s troubling to nme here on the
argunment that we should do nothing. | agree, as
they suffer the inpact of actual judgnents that
shoul d shape their business practices, not what
they have to pay to get through the courthouse
doors.

M5. LABCOLLE said her main point was that they should not
have to pay extraordinary anounts to get access to the
judicial process.

SENATOR OGAN mai ntai ned that one corporate strategy is the
ti me-value of noney and, although he believes the size of
the judgnents are outrageous, the corporate attorneys wll
wait the plaintiffs out. He noted that many participants in
the Exxon Valdez case have died while the case has been
held up. He cautioned if the bar is set too low, the
defendant will play the time-value of noney gane. He said
he wants to be able to represent the “little guy” but
doesn’t want to bankrupt these conpanies so that no one
gets paid.

M5. LABOLLE agreed that is the policy call the legislature
must meke. She said it is not unheard of that wealthy
corporations end up bankrupt. She noted the incone stream
fromthe MSA for the next 20 years is significant for many
states and needs to be consi dered.

SENATOR SEEKI NS asked what county in Illinois the |awsuit
was brought in.

MR. TEEL said it was brought in Mudison County, Illinois,
which is the county that is giving the entire Illinois

judiciary a black eye. It has nore class action |awsuits
filed on a per capita basis than any other county in the
United States, the reason being the judges frequently try
the cases thenselves and the [settlenents] are large. He
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said a lot of organizations are very concerned about that
particul ar county.

CHAIR SEEKINS said it is his understanding that Mdison
County is a haven for class action lawsuits in the United
St at es.

MR, TEEL said a |l|arge enough nunber of <class action
| awsuits get filed there so that one has to scratch his
head and wonder what the particular nexus is to that
county.

SENATOR FRENCH asked M. Teel to provide the commttee with
a list of all of the legitinate affiliates of the
signatories so that commttee nenbers can see whom this
bill will affect.

MR. TEEL agreed to do so.

SENATOR ELLIS asked Ms. LaBolle if she polled her nenbers
and they support a change to Alaska statute to give the
signatories to the MSA a benefit that Al askan conpanies
woul d not enj oy.

M5. LABOLLE said she did not say that. She explained that
the Chanber has a policy commttee that works on issues and
the Chanber’s general guiding principles of business and
the fairness of the judicial process determ ne which pieces
of legislation fit.

SENATOR ELLIS said he is interested in what the Chanber’s
menbership thinks of this legislation because he cannot
believe its nenbers would support giving a benefit to
outside conpanies that they do not enjoy. He asked her to
consi der posing that question to her nenbers.

IVS. LABOLLE said to require a business to pay an
extraordi nary anount of noney to be able to have access to
an appeal is sonmething she believes her nenbership would
find unacceptabl e.

CHAIR SEEKINS said he would accept that M. LaBolle can
testify to the position of the Al aska Chanber of Conmerce
Wi t hout having to present the conmttee with the results of
a poll of her nenbership. He noted as a nenber of the
Chanber, M. LaBolle has taken positions that he has not
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agreed wth but that is wthin her purview, given her
under st andi ng of the Chanber.

M5. LABOLLE thanked the chair and said bringing the poll
results would be as difficult as expecting legislators to
poll their constituents on every decision before them

SENATOR THERRI AULT clarified that the benefit that springs
from SB 307 is access to the judicial system It does not
limt the liability of the conpanies.

CHAI R SEEKI NS agreed. He said he personally has no synpathy
for the tobacco industry and he finds it hard to understand
why people use tobacco products. However, he believes the
| egi sl ature has the responsibility of providing guidance to
the courts regarding access. He agreed with Ms. App that no
case is pending in Alaska that would affect this limtation
and he agrees with Senator Therriault that the commttee
shoul d discuss the anobunt of the bond limt if such a case
shoul d ari se.

9:20 a.m

SENATOR OGAN noted a benefit to the tobacco conpanies is
that SB 307 will make it easier to appeal a case and it
wll be to their advantage to do so. He said in sone cases,

a tobacco conmpany m ght not appeal if the settlenent is not
egregi ous and the bond anmount is high. However, he does not
want to prevent people and the states from getting the
noney they deserve so he will be westling with this issue.

MR. BOB EVANS, |obbyist for Altria, the parent conpany of
Phillip Mrris USA asked to respond to sonme of the
previ ous comments nmade. First, regarding the statenent that
SB 307 treats the four tobacco conpanies differently, he
mai ntained the [MSA] was an extraordinary event in the
Anmerican judicial system that involves a $200 billion plus
[settlenent] that involves 45 states. Different treatnent
is necessary to ensure the flow of the settlenent incone to
those states. There is no other exanple of such a large
judgnment in Anmerican history. Regarding an earlier question
about whether SB 307 would affect a case involving a
Phillip Mrrris truck and a school bus, he said none of the
participating conpanies have one enployee in Al aska; they
use i ndependent distributors.
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SENATOR THERRI AULT said his famly is a big consuner of
Kraft macaroni and cheese and asked if those products are
sol d using i ndependent distributors.

MR. EVANS said he believes they are.

CHAIR SEEKINS said with no further testinony, he would hold
the bill in commttee. He said although he believes a
heal t hy business climate benefits everyone, he is not sure
the tobacco industry is part of that but he is wlling to
listen to their testinony. He then adjourned the neeting at
9:26 a. m

#

SENATE JUD COW TTEE - 20- February 20, 2004



