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COW TTEE CALENDAR

CS FOR HOUSE BILL NO 245(JUD)(efd fld)

"An Act relating to certain suits and clains by nenbers of the
mlitary services; relating to «certain suits and clains
regarding acts or omssions of the organized mlitia; relating
to workers' conpensation and death benefits for nenbers of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, fire managenent, and fire
fighting activities.”

MOVED CSHB 245(JUD) (efd fld) OUT OF COW TTEE

CS FOR HOUSE BILL NO 145(FIN)

"An Act prohibiting discrimnation in the awarding of attorney
fees and costs in civil actions or appeals to or against, or in
the posting of bonds or other security by, public interest
litigants; and relating to awards of attorney fees and costs in
cases involving enforcenment of constitutional rights; and
providing for an effective date."

MOVED CSHB 145(FIN) OUT OF COW TTEE

CS FOR HOUSE CONCURRENT RESCLUTI ON NO. 16( RLS)
Proposi ng anmendnents to the Uniform Rules of the Alaska State
Legislature providing that the 2000 edition of "Mason's Manual
of Legislative Procedure"” shall inplenent the rules; relating to
nmeetings of subcommttees and conference comttees; and
providing for an effective date for the anmendnents.

MOVED CSHCR 16( RLS) OUT OF COW TTEE

PREVI QUS ACTI ON
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HB 245 - See Judiciary mnutes dated 5/17/03.
HB 145 - No previous action to consider.
HCR 16 - No previous action to record.
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PO Box 110300
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POSI TI ON STATEMENT: Conment ed on HB 145.

M. Benjam n Brown

Al aska St ate Chamber of Commerce
Juneau, AK 99801

POSI TI ON STATEMENT: Supported HB 145.

M. Robert Briggs, Attorney
Disability Law Center

Juneau, AK 99801

POSI TI ON STATEMENT:  Opposed HB 145.

Represent ati ve Rokeberg

Al aska State Capitol

Juneau, AK 99801-1182
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TAPE 03-53, SIDE A

CSHB 245(JUD) (efd fld)-SU TS & CLAIM5S: M LI TARY/ FI RE/ DEFENSE
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CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 10:10 a.m Present were Senators
Ellis, French and Ogan. The first order of business to cone
before the commttee was CSHB 245(JUD) (efd fld).

SENATOR FRENCH said he continued to have reservations about
section 2, which has to do wth search and rescue functions. He
feels that |law enforcenent officers have to be held accountable
for the decisions they make. For instance, if sonme FBlI and DEA
officers decided to nake a bust on what they think is a drug
house and they wind up three doors down by m stake, because the
printing of the address on the search warrant was wong, they
should be responsible. He feels there should be sone bal ance
point that they haven't found yet for making certain that once
the function is undertaken, it's wundertaken in a responsible
way.

Anot her exanple is if he calls a state trooper asking for help
and he puts the phone down and wites a note to hinself and then
conpletely forgets it. "It just flat slips his mnd. That
strikes me that there's sone liability there...Under this
statute, they would walk free."

CHAIR SEEKINS asked if he proposed to hold the state or the
i ndi vidual l|iable for that.

SENATOR FRENCH responded that either one would be imune under
this section. He believes the bal ance point should be sonewhere
farther away from absolute i mmunity.

M5. GAIL VO TLANDER, Assistant Attorney General, commented that
in Senator French's first scenario nothing in this bill takes
away anyone's ability to sue for a constitutional rights
viol ati on under 42USC, section 1983. On the latter scenario, the
Suprenme Court has already stated in four cases in a row that you
cannot sue the police for negligent investigation including both
the decision of whether to commence an investigation or not and
how t he investigation is carried out.

This bill sinply nmakes it clear that that sanme policy,
which is recognized by the Supreme Court is the best
one for the state of Al aska and people overall...

Regarding the last scenario, as wth any state
enpl oyee, when there is a dereliction of duty, then
obviously there are personnel actions up to and
including discharge that is the vehicle to hold
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soneone personally responsible. What this bill does is
sinply say the state treasury wll not be held
responsible and if there are derelictions of duty,
t hen obvi ously those woul d becone personnel matters...

SENATOR OGAN asked if she renmenbered the instance in which an
Anchor age airport policeman chased an unarned person and finally
shot and killed him

M5. VO TLANDER recalled it was a single officer with a single
vehicle that went down to Indian and that action resulted in the
death of a young man. The famly did sue in that case under
civil rights violation, but it was resolved out of court.

SENATOR OGAN asked if police officers are indemified under this
bill.

M5. VO TLANDER replied the only portions of this bill that would
address actions of police officers is the search and rescue
area, section 2, or if they participated in civil defense
activities under sections 7 - 10.

SENATOR FRENCH asked about a scenario with a fire on the
Hillside in Anchorage due to the spruce bark beetle deadfall and
a bulldozer is cutting a firebreak and takes a wong turn. The
operator bulldozes a huge swath and knocks down part of a
bui l di ng. He questioned whether the state would be |iable under
this bill.

M5. VO TLANDER replied this bill would bar a civil action for
damages that resulted from an act or omssion if it was in
preventi on, noni t ori ng, control or suppression of fires.
Qoviously, if for sone reason the bulldozer's action rose to the
| evel of constituting a violation of soneone's federally
protected rights, they could sue.

SENATOR FRENCH asked what the difference was between sections 11
and 12 since they are both about fire.

M5. VO TLANDER replied that wunder Title 41 there are two
chapters that deal with firefighting activities by the state
Chapters 15 and 17 of Title 41 are concerned with firefighting
and so they are reflected in the bill also.

10: 23 - 10:25 a.m - at ease

SENATE JUD COW TTEE -4- May 18, 2003



SENATOR OGAN said he struggles with giving this power back to
the king, so to speak, where the people are |ess than sovereign.
He asked Tam Cook, Legislative Affairs, if he was off base.

M5. TAMARA COOK, Legislative Affairs Agency, replied:

Senator Ogan's remarks highlight the difficulty of the
choice that is before the legislature in this regard.
Because we don't have a king any nore, one could
certainly urge that when you anal yze the burdens, they
are allocating the possibility of loss. The state
enj oys soverei gn i nmunity as a mat t er of
constitutional |aw and chooses to sone extent to waive
that inmunity. (Minicipalities do not enjoy sovereign
immunity.)...In our system of course, the governnent
is much nore closely tied to the people as a whole

So, when the state elects to assune sone liability in
order to protect the individual, that Iliability is
actually born by the populations as a whole. It is al

of us that bear that liability and the question is is
it better for the populace as a whole through its
taxes and its fees and its burdens to assunme liability
in situations in order to preserve what mght be a
catastrophic 1loss on the part of some of the

i ndi viduals of that society? So, in fact, | think the
choice is far worse when you're tal king about a nodern
conpl ex governnment such as ours.... No matter how it

conmes out, sonebody is going to have to bear that
burden and that's the philosophical problem Were do
you place that?

SENATOR THERRI AULT arrived at 10:35 a.m

CHAIR SEEKINS said he thought it was reasonable to give the
state sovereign immunity for certain circunstances.

SENATOR OGAN said that the Supreme Court recently said that the
state could be held liable for negligence in the MIller's Reach
fire, but the Superior Court judge tossed it out wunder the
assunption that the state was imune from suits like that. He
asked if she knew what the assunption was under which Judge
Cutler originally tossed the suit out.

M5. COK replied that she would defer to the Attorney Ceneral's
office for those coments.
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M5. VO TLANDER responded that there were actually two different

|l awsuits filed - one in Palnmer that was dismssed by Judge
Cutler and then one in Anchorage with Judge Reese who dism ssed
that case, as well. Judge Cutler was presented wth briefings

that showed N nth Circuit cases in which a nunber of other
states adopted the concept that there should not be a |awsuit
against firefighters and their enployers - be they state,
federal or local governnent, because of the problens that arise
in ternms of firefighting decisions.

SENATOR FRENCH said he mssed the grounds for reversal in the
Suprene Court.

M5. VO TLANDER explained that the Suprenme Court rejected the
other jurisdictions and found that the Legislature had not
enunci ated clearly enough under AS 9.50.250, the statute under
Al aska |law that allows soneone to file a tort claim that there
should be immunity. They found that sonme decisions mght be
i mmune, but some of them may not. The Supreme Court remanded it
to the trial court for further factual devel opnent and
eventually there were trials on a nunber of issues where
plaintiffs clained that state firefighters were negligent for a
variety of specific actions.

SENATOR FRENCH said it sounds like the basic structure is that
you can sue the state unless the Legislature clearly takes the
ri ght away.

M5. VO TLANDER replied if there is not an existing statute that
takes the right away and you fall wthin the types of suits
where clainms are allowed under AS 9.50.250, you can sue the
state agents who are negligent. She noted that AS 9.65.070
i mruni zes local firefighters and municipal firefighters.

SENATOR THERRI AULT noved to pass CSHB 245(JUD) (efd fld) from
committee with individual recommendations and attached fi scal
not es.

SENATOR FRENCH obj ected for a short question. He said he thought
they could make this a better bill by trying to enunciate a
couple of principles. One is you can't force the state to take
on a rescue or fight a fire, but having chosen to act, he
couldn't see anything wong wth saying you have to act
responsi bly.

SENATOR FRENCH al so agreed that the state should have a certain
anount of inmmunity, but he thought there was a difference

SENATE JUD COW TTEE - 6- May 18, 2003



between that and blanket imunity. This bill gives blanket
immunity in several big areas. He was concerned that soneone's
house could get bulldozed or someone could kick in the wong
door and you could sue under the federal constitution; and he
thought the state constitution should be just as open to
correcting m stakes as the federal constitution.

SENATOR OGAN said he didn't have problens with the civil defense
and mlitary areas of the bill, but he is still struggling with
the search and rescue and fire sections, because there are so
many vari ables that are out of control for those people.

CHAIR SEEKINS called for a roll call vote.
The notion passed with Senators COgan, Therriault and Seekins
voting yea and Senator French voting nay. CSHB 245(JUD) (efd

fld) nmoved fromcomittee with attached fiscal notes.

10:44 a.m - 7:03 p.m - at ease

CSHB 145(FI N) - ATTY FEES/ BOND: PUBLI C | NTEREST LI TI GANT

CHAIR SEEKINS announced CSHB 145(FIN) to be up for
consi derati on.

MR. CRAI G TILLERY, Assistant Attorney General, said the bill is
intended to prohibit discrimnation in the award of attorneys'
fees by preventing the allowance of specific favoritism to
public interest litigants. It provides that in an action or
appeal, a court may not discrimnate in the awarding of
attorneys' fees if the action or appeal is based on the nature
of the policy or the interest advocated by the party or on the
persons affected by the outcone of the case or the governnental
entity [indisc]. Those are the four factors the Suprenme Court
| isted as supporting the public interest litigant status.

In calculating the award that nay be granted to the public

interest litigant on the constitutional case, the court shall
include in the award only those parts of the case that were
devoted to the constitutional issues and upon which it

prevail ed. The court can only nmake the award if the claimnt did
not have sufficient economc incentive to bring the l|awsuit.
Finally, the court in its discretion can abate an award if it
finds substantial and undue hardship is put wupon the party
ordered to pay the fees or costs.
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He said that Section 3 of the bill would prevent a court from
using those public interest litigant factors in determning
whether to require or in allowing a party to be excused from
payi ng a bond.

SENATOR THERRI AULT asked for an exanple of having sufficient
econom ¢ reason for bringing a case.

MR TILLERY replied that in order to have that sort of status,
you cannot have econom c incentive to bring the action.

MR. BENJAM N BROWN, Al aska State Chanber of Commerce, supported
HB 145 in its current version and expl ai ned:

... This bill looks at the nature of the claim and it
says what are the nobst inportant clains that soneone
ought to be able to bring, regardless of his or her
financial circunstances - in what has been called the
public interest - and the bill nakes the determ nation
that it's constitutional <clains that deserve that
speci al status....

MR. BROWN highlighted a three-page docunent, O der on Energency
Relief, witten by one of the single justices of the Al aska
Suprene Court that explains why section 3 does not excuse a
litigant from posting a bond to get things |ike tenporary
restraining orders. He also noted that while there had been
di scussi on about putting (c) into Chapter 68 of Title 9, because
prior sections of the chapter were adopted with court rule
changes, he did not see language in (c) violating any existing
rules and, therefore, didn't think it was necessary to put this
| anguage into the statute.

SENATOR OGAN asked if the intent |anguage on page 2, lines 1 -
9, had the effect of being retroactive.

MR. BROM replied no. The applicability of this legislation is
covered under Section (4) on page 3 and it applies to all civi
actions and appeals filed on or after the effective date, which
is imrediate. The effect of the |anguage on page 2, expressly
overruling decisions of the Al aska Suprenme Court and the cases
listed, is not going to have a retroactive affect and wll not
affect other holdings in those cases beyond the public interest
doctrines. The drafters wanted to nake sure that only public
interest elenents were captured in overruling the doctrine.

TAPE 03-53, SIDE B

SENATE JUD COW TTEE - 8- May 18, 2003



SENATOR OGAN asked a question as the tape was changing and M.
Brown responded that the public interest doctrine is not
codified and not part of the Rules of Civil Procedure.

MR BOB BRIGGS, attorney with the Disability Law Center, urged
them to reconsider the w sdom of CSHB 145(FIN), because it
expands the abrogation of the public interest litigant doctrine
to all statutory and all common law clains. Testinony from
Laurie Hugonin, Alaska Network on Donestic Violence and Sexua

Abuse, in the previous Legislature regarding SB 183 pointed out
that her organization sued the Alaska court system because it
was not inplementing a statute the Legislature had passed. She
pointed out that if it were not for the public interest litigant
doctrine, she didn't think she could have brought that |awsuit.
He suggested that there m ght be a nmuch broader inpact than the
original focus of HB 145 and there really isn't a l|legislative
record that would support that broad abrogation of the doctrine.

He pointed out that they only heard from people who said the
public interest litigant doctrine had affected resource
devel opnment in this state, but not from anyone conpl ai ni ng about
the affect it had on enforcenment of our civil rights statutes
and our election or redistricting | aws.

The reason the public interest litigant doctrine
treats people differently is to level the playing
field and HB 145, therefore, reskews an unlevel
playing field. HB 145 fails to identify the fact that
it makes a court rule change...The court may meke and
promul gate rules of procedure by any neans that
effects a public pronouncenent of the rule of
procedure.... | didn't find an Alaska case on this
point, but I did find a New York case on this
point...but pronulgate neans to publicly pronounce or
to disseminate...so a rule can be dissemnated in any
nunber of ways. The Al aska Suprenme Court has espoused
the public interest litigant doctrine in three ways:
first; by publishing it as a notation to a codified
rul e; secondl y, by including it as a specific
paragraph in a Suprene Court order, Suprenme Court
Order 11.18 (am; and, as part of a published series
of judicial decisions.

So, | suggest that the public interest |itigant

doctrine is a rule of procedure that courts are
required to apply in nmaking their decisions about the
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allocation of attorney's and costs and in litigation
to which it applies. And, therefore, in changing the
doctrine, you should identify in the title of the bill
that you are abrogating the doctrine. To be legally
effective, it should be adopted by two-thirds mpjority
of both houses.

The rule, if amended as | suggested, is the doctrine,
itself, as well as CGCvil Rule 82. Cvil Rule 62 in
this new version is affected by this bill and
nodified; the sane is true for Appellate Rule 508,
Appel l ate Rul es 204 and Appellate Rul e 602.

MR. BRIGGS said that those rules all relate to the procedure by
whi ch courts go about issuing stays on appeals. He concluded by
urging the comrmttee to vote no on HB 145, but added that the
Disability Law Center took no position on the nuch narrower
House Judiciary version of the bill

SENATOR FRENCH arrived at 7:19 p.m

SENATOR OGAN said he also preferred a much narrower bill focused
on resource issues as public interest |litigant status has
stymed efforts to develop our resources, which is in Al aska's
best interest.

SENATOR THERRI AULT conmented that the only court case he has
heard of on redistricting was brought on constitutional grounds
and that was covered in HB 145 He asked if he was m ssing
sonet hi ng.

MR BRIGES replied that he would have to get back to him on
redistricting cases and what cases have been granted public
interest status and whether +they have been statutory or
constitutional.

But, ...no lawer worth their salt would file a public
i nt erest type case W thout t hr owi ng in sone
constitutional claims. On the other side of the coin,
what you're forestalling is the kind of case, l|like the
donestic violence case | nentioned, where there's a
clear statute and sonebody is failing to inplenent
it.... W know at Ileast for the next four years
there's going to be a large alignnent between the
majority of this body and the governor, but no one can
say what's going to happen after that. It's possible
to conceive of a case where a statute you fol ks pass
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is not being enforced by the executive branch and then
a public interest litigant would want to cone in as a
private attorney general. And nost of the times the
court has talked about it, [it] said this is to
encourage citizens to act as private attorneys
general .

SENATOR OGAN said he felt his point was valid and that this
raises the level of diligence the Legislature nust exercise to
keep the other branch in check.

CHAI R SEEKI NS asked M. Briggs if he found anything close to the
provisions of Rule 82 in any other state.

MR. BRIGGS replied he hadn't, but he hadn't researched it. He
felt that was an approach that would upset the tort branch of
the bar association. Another approach would be to abrogate Rule
82 so that everyone is not dealing wwth the fee-shifting rule.

CHAI R SEEKI NS asked if they weren't just putting public interest
litigants in Alaska on the sane level they would be on in any
ot her state.

MR. BRIGGS replied that is true.

SENATOR FRENCH said one category of <clains they would be
di srupting unintentionally is folks who bring a public interest
litigation to enforce zoning | aws.

Sometimes you have to bring a suit against the city to
enforce its owm laws to run prostitutes off, to clean
up drug houses, to haul off old junk cars and that
doesn't strike ne as being a constitutional claim
It's sinmply a matter of nunicipal ordinance. So,
before we pass this out in a big hurry, we should take
a look at the possibility that we're interfering with
the rights of citizens to live in clean and decent
nei ghbor hoods. . .

SENATOR THERRI AULT notioned to pass CSHB 145(FIN) from conmttee
wi th individual recomendations and acconpanying fiscal notes.
Senators French and Ellis objected and Chair Seekins called for
aroll call vote.

SENATORS French and Ellis voted nay; Senators Therriault, Ogan
and Seekins voted yea; and CSHB 145(FIN) passed fromcomittee.
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7:34 - 7:35 p.m - at ease

CSHCR 16(RLS) - UNI FORM RULES; MASON S MANUAL EDI TI ON

CHAIR SEEKINS announced CSHCR 16(RLS) to be up for
consi derati on.

REPRESENTATI VE ROKEBERG, sponsor of HCR 16, said that Al aska was
using the 1979 version of Mason's Manual and this is the only
Legislature in the nation that is using that version. The manual
was revised in 1989 and 2000 and this resolution asks that the
Legi slature adopt the 2000 edition. It also anmends Rule 23
regardi ng subconmittees and conference conmttees to nake clear
that the five-day rule does not apply to subcomittees and
conference conm ttees.

SENATOR OGAN noved to pass CSHCR 16(RLS) from committee wth
i ndi vi dual recommendations and asked for wunaninobus consent.
There was no objection and it was so ordered.

There being no further business to cone before the commttee,
CHAI R SEEKI NS adj ourned the neeting at 7:42 p. m
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