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M. Kyl e Parker

Forest G| Corporation
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ACTI ON NARRATI VE

TAPE 03-51, SIDE A
10: 15 a. m

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Committee neeting to order at 10:15 a.m Present at the call to
order were Senators Ellis, Ogan, French, and Chair Seekins.
Senator Therriault arrived shortly afterward. The comm ttee took
up SJR 19.

SJR 19- CONST. AM PERVANENT FUND | NCOVE

SENATOR GEORG ANA LI NCOLN, sponsor of SJR 19, and Representative
Eric Croft, sponsor of HIR 3 (House conpanion |egislation),
i ntroduced thensel ves.
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SENATOR LINCOLN told nenbers that nenbers’ bill packets contain
a copy of SJR 19, its fiscal note, a sectional analysis, and a
letter from fornmer Governor Jay Hammond. She described each
section of SJR 19 as foll ows.

e Section 1 requires that the inconme of the permanent fund be
deposited into the earnings reserve account and distributed
according to specific statutes as they read on July 1,
2002, which  contains a statutory formula for t he
di stribution.

e Section 2 requires that the statutes referred to in Section
1 remain in effect as they were on July 1, 2002,
essentially freezing those statutes. That will allow future
Legislatures to appropriate funds from the earnings reserve
account only as authorized under the frozen statutes unl ess
the voters ratify a different appropriation.

e Section 3 suspends and repeals the [constitutional]
amendnent if the |IRS nmakes any adverse ruling on the
earni ngs reserve account regarding taxation of the fund.

SENATOR LINCOLN said the crux of the legislation is to protect
the permanent fund dividend. She noted that mnenbers of a House
commttee nmet that norning and discussed inplenenting various
taxes to close the fiscal gap and using the permanent fund
earnings, which is frightening for constituents.

REPRESENTATI VE CROFT informed nenbers that he introduced HIR 3
because he believes the public should weigh in on this very
i nportant public policy decision. The public is very concerned
about the Legislature’s ability to take away the dividend. The
Legislature has been a responsible steward of the dividend
t hroughout the permanent fund' s history, but the public should
be involved in the decision of whether the Legislature is able
to use any portion of the earnings. He said this constitutiona
anendnent assures the public it wll be involved in that
deci si on.

REPRESENTATI VE CROFT said, regarding the taxation issue, the
courts apply a nunber of tests to determne whether a public
fund should be taxable. The two tests of primary concern are
whether the fund is an integral part of the state and whether
its proceeds accrue to a private benefit. He does not believe
establishing the dividend in the Al aska Constitution, by
statute, or by regulation wll change whether the fund is an
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integral part of the state or whether it is a public or private
benefit. He mintained that the Mchigan Educational Trust
ruling should provide the Legislature with solace regarding the
tax issue and said he does not believe this constitutional
change will create any new risk

REPRESENTATI VE CROFT concl uded:

We put on those provisions that Senator Lincoln talked
about at the end that give protection if ny reading of
those cases is wong. So, we've tried to protect it
two or three different ways to nmake sure that this is
not taxed, and if we can solve that problem then the
fundanmental policy question becones is it appropriate
that we ask the people before we change the dividend
or use their earnings. W believe it is and that is
why we introduced this constitutional anmendnent.

SENATOR LI NCOLN referred nmenbers to a 1998 letter from Mrrison
& Foerster, a legal firmin Washington, D.C, that addresses the
tax issue. In the executive summary the author says that three
primary argunments support the position that the incone of the
fund and the APFC are not subject to federal taxation. The first
argunent is that the constitutional doctrine of inplied immunity
of state instrunentality of federal taxation applies. The second
argunent is that, according to the history of the IRS rulings,
income earned by a state or an integral part of a state is not
specifically subjected to taxation. The third argunent, an
alternative, is that the inconme is excluded from Section 115 of
the I RS Code, which excludes gross inconme from any incone that
is derived from the conduct of an essential governnent function
and accrues to the state or political subdivision.

SENATOR FRENCH t hanked Senator Lincoln and Representative Croft
for introducing the resolutions and said, in his mnd, this is
the central public policy question before the state for the next
several years. The issue is whether to let the people have a say
before the Legislature takes part of their dividends and spends
t hat noney on governnent. He stated:

That is a train that’'s on the tracks and | think the
hi story of the permanent fund and the history of our
grappling with the fiscal issues in the state says
that the people expect to vote. The people expect a
say and the only way they're going to get a say is if
this or a very simlar anmendnment gets in front of them
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on the ballot soon so that this is subject to a public
vot e.

He said he is not very concerned about the tax issue. He has
read the Morrison & Foerster letter twice and his reading is the

permanent fund is nothing but an integral part of the state. It
is made of Alaskan oil that has been transferred from
underground to a bank above ground. He thanked both sponsors for
the work they have done and stated full support for the

resol uti ons.

CHAIR SEEKINS said the Senate Judiciary Commttee plans to hold
hearings during the interim to get public input on the POW
issue. He intends to work in conjunction with APFC Board of
Trustees and to discuss SIJR 19 and HIR 3 sinmultaneously. He said
his concern is that the legal opinion cited today was witten in
1998 and he wants to make sure the Legislature is updated. He
feels it would be valid to ask for a legal opinion fromthe IRS
He enphasized his intent is to make sure the public trust is
pr ot ect ed.

SENATOR THERRI AULT indicated he did not have a copy of the
letter fromformer Governor Hanmond.

MR BRIAN HOVE, comittee aide, said he would be sure to
distribute copies of that letter to nenbers.

SENATOR THERRI AULT t hen st at ed:

| really would like to take a ook at that. O course,
we saw a letter from a former Governor the other day
that suggested that to save the longevity bonus, we
just go back and ignore the Zobel case. | don’'t know
exactly how many tines we have to lose that case
before it’'s clear that we can’t do what the Governor
suggested. The other thing, Senator, |I’m not sure this
letter from M. Mrtin — is this sonething that vyou
had i ncluded in the packet and had distributed?

SENATOR LI NCOLN was not aware of the letter Senator Therriault
was referring to.

REPRESENTATI VE CROFT pointed out that M. Martin was available
to testify at the meeting scheduled the prior day, but because
that neeting was postponed until today, M. Martin sent in his
witten testinony.
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CHAIR SEEKINS repeated his intent is to include SIR 19 as part
of the commttee’s discussions on the permanent fund during the
interim

SENATOR ELLIS said his personal preference is that the conmttee
take action on SJR 19 today and nove it to the full body for
consi derati on.

CHAI R SEEKINS said he is concerned about the legal ramfications
and does not believe the commttee can address those before the
end of session.

10: 32 a. m

SENATOR THERRI AULT indicated the Board of Trustees, at its next
neeting, plans to discuss the issue of who would have standing
to request an IRS ruling and the nmechani cs of that procedure.

CHAIR SEEKINS numintained that answers to those questions are
essenti al .

SENATOR FRENCH said his view differs. He stated the IRS is a
subsidiary of the U S. Congress, which is where this battle wll
be fought if it is to be fought decisively. If the IRS issues an
adverse ruling, the state will take the ruling to court. The
court will not look to previous IRS rulings; it wll look to
Congress to determ ne whether Congress has witten a |aw that
affects this fund. He noted that Congress has been enornously
reluctant to tax the state. He believes that in the absence of
clear direction from Congress, the court is highly unlikely to
say that the United States government can tax an integral part
of the state.

CHAI R SEEKI NS responded that Senator French has nmuch nore faith
in the court systemthan he does.

10: 35 a. m

SENATOR THERRI AULT indicated that he is not concerned that the
permanent fund, in its current structure, wll be deened to be
taxable. He believes Congress would have to take action to
change that status. However, he is concerned that establishing
the payout nechanism in the Alaska Constitution instead of
keeping it conpletely within |egislative control could trigger
the question of whether the fund is being used for a public
purpose; that is the question he would like the IRS to address.
He then said he does not wunderstand the need to push this
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| egi sl ation through now since the public could not vote on it
until next year. He believes it is inportant to take the tinme to
find out who has standing to nmake a request for a ruling from
the I RS

SENATOR FRENCH nmaintained the particular genius of SJR 19 is
Section 3, which would revert the permanent fund to its pre-tax
status shoul d Congress take action.

CHAIR SEEKINS nmaintained it is better to have a clear picture
ahead of time and reduce any risk.

REPRESENTATI VE CROFT asked if the commttee would be taking
public testinmny on SJR 19.

CHAI R SEEKINS said the commttee would have anple opportunity to
take public testinony on SJR 19 at this tinme and during the
interim

SENATOR LINCOLN said legal counsel from Legislative Legal and
Research Services does not believe the Mrrison and Foerster
opinion needs to be updated. Director Tam Cook reiterated that
assets and incone of the permanent fund are those of the state
and therefore are not subject to federal taxation. She
guesti oned opening Pandora’s box when the resolution contains a
repeal clause.

CHAI R SEEKINS argued the commttee should address the question
of who has standing to request an |IRS opinion and how the POW
proposal would work. He said he is not ready to determne
whet her constitutional anmendnents for both SJR 19 and the POW
proposal should be on the ballot sinultaneously wthout giving
full consideration to both proposals first.

REPRESENTATI VE CROFT stated it is his understanding that the IRS
is reluctant to issue prospective rulings. He then inforned
menbers:

The integral part of the state test, which the
M chi gan Educational Trust, the Sixth Grcuit in that
case determ ned, where private noney went into
government hands and then was paid back out for
tuition, they ruled that was an integral part of the
state — that educational trust. This is governnent
noney that started as governnent noney and stays. And
the distinction between putting it in regulation,
statute or the Constitution, for exanpl e, M.
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Chairman, the CBR is no |less governnental by the fact
that we have a three-quarter vote on it. The fact that
you have made it through a different governnental
process - accessing it t hr ough a di fferent
governnmental process, sonetinmes wth higher hurdles,
doesn’t change its essential governmental character.
But to make doubly, triply sure, we put that Section 3
on.

| hope we don't let this taxation issue, which wll

never conclusively be solved | believe, delay the
public right to have a constructive say in the
dividend and the future of the fund. |I'm glad that

we’'re going to take it out to public hearing but as
long as the ultimate, conplete power rests solely in
the legislature, | don’t think you' re going to get
broad public authority to use sonme of those funds. |
don’t think you' re going to get that public buy-in.

So, | understand what you're going to do. bviously
|’ m di sappointed about it. I’'ll let you hear other
testinony or not as you wll, but | appreciate you

hearing it here today.

CHAIR SEEKINS replied that every |egislator should advocate for
his or her position. He believes, as a forner permanent fund
trustee, that the Legislature should not hurry into a position
He then took public testinony.

M5. VICTORIA PATE, a resident of Nikiski testifying on her own
behal f, stated strong support for SJR 19. She believes it wll
guarantee for the permanent fund what 83 percent of the voters
supported in 1999. She said alnpbst every candi date she heard in
Novenber of 2002 promised not to touch the permanent fund
w thout a vote of the people. She believes SIR 19 will fulfill
that prom se. She asked nenbers to pass SIJR 19 out of commttee
so that all nenbers of the Senate could vote on it. She believes
Section 3 provides a back door if the IRS does not rule
favorably.

10: 46 a. m

MR. JAMES PRICE, a resident of N kiski testifying on his own
behal f, echoed M. Pate's testinony. He believes SJR 19 is
supported by an overwhelm ng ngjority of the citizens of Al aska.
He believes the threat of IRS taxation is real, however SJR 19
recogni zes and addresses that threat. He strongly encouraged
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| egislators to give Al askans the opportunity to vote on a
constitutional amendnent.

MR, BILL ARNCLD, a resident of Sterling testifying on his own
behal f, thanked Representative Croft and Senator Lincoln for
introducing the resolutions. He said the Mrrison & Foerster
1998 report boils down to two issues. First, the report says it
m ght be argued that the inplied imunity  of state
instrunentalities from federal taxation applies. Second, federal
taxation cannot reach incone earned by an integral part of a
state. He said he has researched germane U.S. Suprene Court
cases and believes the argunent boils down to states’ rights.
The I RS pronul gates regul ations and interprets the code, but the
court would decide any conflict. However, it all begins in
Congress. [A portion of M. Arnold s testinony was inaudible.]
He said his desire is to protect future generations of Al askans.

MR. BOB BARTHOLOVEW Chief Operating Oficer of the Al aska
Per manent Fund Corporation, told nenbers the current board of
trustees has not deliberated SIJR 19 and taken an official
position. He said many people have commented that the Mrrison &
Foerster report supports the tax-exenpt status of the pernmanent
fund as it is today. The executive summary and the final
par agr aphs of the opinion focus on the proposed change. He said
the Board of Trustees has been concerned about understanding the
effects of that change and plans to focus on them particularly
on the creation of a private benefit. He infornmed nenbers the
Board of Trustees will consider its role in this issue, if any,
at its June neeting. The board needs to determne its role
versus the role of the executive branch versus the role of the
| egi sl ative branch.

MR. BARTHOLOVEW told menbers if the policy decision is to nove
forward, he hopes two issues are considered. The first issue is
the Board of Trustees has proposed constitutional changes to the
per mmnent fund because the board deals with how nmuch noney cones
out of the permanent fund each year and desires to nake the
rul es that govern the permanent fund consistent with its current
i nvestment strategy. The board believes that issue is critical

regardl ess of the outcone of SIJR 19. The second issue is that if
the Board of Trustees' percent of market value (POW) proposal
is adopted, the nechanics of it would be inconsistent with SIR
19. Under SJR 19, the calculation of the dividend anmount would
be based on existing statute, but the board believes that
calculation was designed for a fund that was created 26 years
ago and it no longer works in the sane way. He said if the
di vidend were enshrined in the Alaska Constitution, the board

SENATE JUD COW TTEE -10- May 17, 2003



woul d recommend that the Legislature |look at using a dividend
calculation method that 1is conpatible with the POW. M.
Bart hol omew noted that |egal counsel to the APFC was avail able
to answer questions about the tax status.

10: 55 a. m

SENATOR THERRI AULT noted M. Storer said last week the trustees
are primarily interested in the POW because they view their
hi ghest goal as preserving the purchasing power of the fund over
time. He asked if the legislature takes what he considers to be
an overly sinplistic step to ensure a dividend [SIJIR 19], it
woul d be inconsistent with the POW proposal, which is designed
to preserve purchasing power. He stated the philosophy [of the
resolution] is not inconsistent but the nethodol ogy is.

MR. BARTHOLOVEW said if the citizens adopt the POW payout, and
SJR 19 is also adopted, the mechanics would be inconpatible.
Al t hough the nechanics of SJR 19 are in use today, they are
probl ematic, and one notive behind the POW proposal is to nake
t he payout strategy work with the investnent strategy.

SENATOR THERRI AULT asked if the question of ensuring that a
percentage of the payout would be used for dividends and the
guestion of adopting the POW nethodology are conpatible and
could be linked or whether the two issues would have to be posed
as separate questions.

MR. BARTHOLOVEW said they could be separate questions. The
trustees’ POW proposal allows [up to] 5 percent of the value of
the pernmanent fund to be nmade available annually for
distribution. He pointed out that a House bill attenpts to
determ ne how that noney would be distributed and provides a
mechani cal set up that would work with the POW. He said the
House bill would delineate the distribution in statute; SJR 19
sets a distribution method in the Constitution.

SENATOR THERRI AULT said he noted a previous testifier said if
the POW nethodology is adopted, and a percentage payout is
enacted to guarantee a dividend, that would snmooth out the
swings in the dividend anount. He said that would benefit people
who build the dividend into their budget.

11: 00 a. m

MR. BARTHOLOVEW r esponded:
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To reiterate, the highest dividend that’s been
paid was $1,950. W're projecting two years from now,

all things staying equal in the financial narkets,
we'll have a dividend of $600. If you roll that up to
a statew de perspective, the total anpunt paid out for
a dividend at its largest was $1.1 billion. In two

years, we project the payout to be $400 million. Just
when you look at it in that scale, that is a huge
difference - $1.1 billion to $400 mllion — what cones
into t he econony. What ’ s avai l abl e changes
significantly and it varies drastically. If you had a
percentage of market value and deci ded what ever anount
of that you wanted to go to the dividend, you would
not see those yearly swings. You d have a nuch tighter
range. You would not have had a $1,950 dividend; it
woul d have been smaller. You would not have a $600
dividend; it wuld be larger. Again, everything
depending on what you pick, but if you tried to keep
the percentage that goes to the dividend the sane, you
woul d have had a nmuch narrower range.

But the nore inportant issue that the percent of
mar ket val ue proposal has is under the current
constitutional structure, you can go to zero, you can
have no distribution. So you can have a dividend
formula as we have today that says conme this June 30,
our 5-year fornula says pay to the citizens of Al aska
an $1100 dividend. If the stock nmarket takes a dip or
there’s an international event that drives the stock
mar ket down before June 30, there could be zero
available. | think the second nobst significant change
that the percent of market value offers is it would
renove the floor that there would ever be zero
available. And that has as large an effect on future
payouts from the fund for dividends or any other
pur pose.

So there’s a formula issue. You could inprove the
formula to nake it snoother, nore predictable, but you
could also have a policy decision of whether you want
to risk going to zero or whether there should be a
distribution every year. That’s the second issue that
can really affect payouts in the future and we
bel i eve, by meki ng the change, you could achi eve both.
A stable consistent payout is one policy issue. The
second one is how do you want to approach the
determ nation of the dividend.
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SENATOR FRENCH said he is concerned about the effect of a
deflationary period on the POW nethod. He asked that the
trustees anal yze that scenario at great |ength because a 10-year
period of deflation could result in a loss of half of the fund s
val ue. He asked M. Bartholonmew to take back to the trustees an
interesting exanple of a parallel to the permanent fund and
dividend in its current form He referred to page 21 of the
Morrison & Foerster letter, and explained that another state
created a lifeline fund to subsidize utility bills of the poor.
The I RS concluded that use of the fund was an integral part of
the state. The funds cane from a state ordered surcharge on
utility bills and were invested wuntil paid out to needy
i ndi vi dual s.

TAPE 03-51, SIDE B

He asked that the trustees, as they exam ne the proposals, nake
the point that the IRS has |ooked at state created funds that
pay dividends directly to individuals and found that use to be
an integral part of the state and the fund was thus shielded
fromtaxation.

MR. ROGER SHANNON, testifying from Kenai on his own behalf,
said, in regard to SJR 19, “The hens have been disturbed, the
fox is on the loose, the [indisc.] are aware.”

CHAI R SEEKI NS cl osed public testinony.

SENATOR ELLI S asked that the entire commttee decide whether to
take action on SJR 19 at this tine. He then npved SIJR 19 to the
Senate Finance Committee with its acconpanying fiscal note.

SENATOR THERRI AULT objected to the notion. He asked Senator
Lincoln if it was her intent when she introduced SJR 19 to
preclude public and legislative consideration of the POW
met hodol ogy.

SENATOR LI NCOLN replied the POW issue is separate from SIR 19.

SENATOR THERRI AULT noted that the comrmittee was just told that
the nechanics of SJR 19 are not conpatible with the POW. He
asked if it is her intention to cut off consideration of the
POW proposal .

SENATOR LINCOLN said she is aware that folding SIJIR 19 and the
POW together would create sonme conplications, but she did not
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explore those conplications because she feels very strongly
about SJR 19.

SENATOR THERRI AULT mai ntai ned that guaranteeing a dividend via
SJR 19 would prevent passage of the POW proposal. He pointed
out that M. Storer said if the Legislature wants to guarantee a
dividend, SIJR 19 is a clunsy way of doing that. He asked Senator
Lincoln why she is not interested in looking at a nethodol ogy
that would nesh with the POW proposal.

SENATOR LINCOLN said she has not concluded that SIJR 19 is a
clumsy way of guaranteeing a dividend. She said she is not
prepared at this point to say whether the two are conpatible.
She said right now, SJR 19 and the POW are very separate issues
and she believes SIJR 19 is very workable. She then thanked the
Chair for hearing SJR 19 at this time. She acknow edged that she
woul d be disappointed if the commttee does not take action on
SJR 19 at this tinme. However, if that is the case, she hopes
that she and Representative Croft can be involved in the
di scussion during the interim

CHAI R SEEKI NS sai d he hopes so too.

CHAI R SEEKINS announced the following result of a roll call
vote: Senators French and Ellis were in favor; Senators
Therriault and Seekins were opposed. Chair Seekins noted the
notion to nove SJR 19 to the Senate Finance Committee fail ed.

#

The conmittee took a brief at-ease and, upon reconvening, took
up CSSSHB 86( JUD) am

"#HB 86

CSSSHB  86( JUD) am - | NJUNCTI ONS AGAI NST PERM TTED PRQJECTS

CHAI R SEEKI NS rem nded nenbers they were contenpl ati ng Anrendnent
1 during the | ast discussion on CSSSHB 86(JUD) am

SENATOR THERRI AULT noved to w thdraw Amendnent 1 and replace it
wi th corrected | anguage.

CHAI R SEEKI NS announced that w thout objection, Anendnent 1 was
wi t hdr awn.

SENATOR THERRI AULT noved to adopt Amendnent 2. He explained to
menbers that he received a neno from legislative counsel who
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expressed a few areas of concern. Anmendnent 2 contains
nodi fications that wll address those concerns. The first
concern was about the separation of power Bbetween the
| egi sl ati ve and executive branches. To address that, |anguage on

page 3, lines 9 and 10 has been renoved. The second change is
to line 13 [page 3] where | anguage was inserted to clarify that
an individual’s right to challenge the activity wll not be cut

of f. He pointed out the counsel’s concern was whether the courts
would always grant an individual citizen’s constitutiona
rights, despite what the Legislature did in statute.

SENATOR OGAN expressed confusion and asked if the bracketed

| anguage on line 11 would remain in the legislation wth
additional |language added to it. He noted when |anguage is
bracketed in a bill that usually signifies it is to be deleted.

CHAIR SEEKINS asked nenbers if they had any objection to
rewiting Amendnent 2 by renoving the bracket at the beginning
of line 11 and the bracket after the word “review on l|ine 13,
and adding the phrase, “unless it is a claimbased on the United
States Constitution or the Constitution of the State of Al aska”
for the purpose of clarity.

SENATOR OGAN agreed those <changes wll elimnate further
confusion. [No nenbers objected.]

REPRESENTATI VE FATE asked if Section 3 had been del et ed.
CHAIR SEEKINS said it was not.

SENATOR THERRI AULT noted that he provided information to address
Senat or French’s concerns.

SENATOR FRENCH referred to a docunent entitled, GOl and Gas
Projects in Cook Inlet, and noted it lists six projects. He
asked where the GCsprey project by Forest QI conpany falls in
that |ist.

SENATOR THERRI AULT indicated it would fall in the Redoubt unit.

SENATOR FRENCH asked if that is the only unit that has been
involved in 10 years of litigation.

CHAI R SEEKI NS said he would not say the Redoubt unit is the only

one with a problematic process, but, “...it is the one ... we
have used as an exanple of the problemthat exists.”

SENATE JUD COW TTEE -15- May 17, 2003



MR.  KYLE PARKER, general counsel, Forest Q1 Conpany, told
menbers the project that Forest G| spoke of yesterday that has
undergone 10 years of litigation dates back to the |lease sale in
1978. He clarified that during that 10 vyear tine period,

additional litigation over Cook Inlet |ease sales has occurred,
but that Ilitigation was not reflected in the chronol ogy
presented to the conmttee. Oher litigation regarding listing

the beluga whale as an endangered species also transpired. He
said sone people would suggest that all of that litigation has
been geared toward stopping oil and gas developnent in Cook
I nlet.

SENATOR FRENCH said he was trying to set up a clear distinction
between this project and other projects in the Cook Inlet area.
He said an exanple of a project that is going forward w thout
too much difficulty is Conoco Phillips’ Cosnopolitan exploration
drilling in the southern part of the [Kenai] Peninsul a.

MVR. PARKER said an inportant di stinction bet ween the
Cosmopolitan and Redoubt projects is that the Cosnopolitan
project is being drilled from shore. The Redoubt project brought
the first new exploration and devel opnent platforminto the Cook

Infet since the early 1980s. If the state is going to see
additional oil and gas developnent in Cook Inlet, additional
exploration and devel opnent platforms will have to be brought

into the Inlet. The offshore platforns appear to be the focus of
the litigation by the environnmental groups.

SENATOR FRENCH maintained that is the beauty of waiting for

better technology and said the horizontal drilling that will be
used on the Cosnopolitan well is astounding. He noted Conoco
Phillips would be drilling several mles into the Inlet from on
shore.

CHAI R SEEKI NS pointed out the permts that have been issued for
the Cosnopolitan project and the Redoubt project would be
grandfathered in wunder this legislation. He believes it 1is
incorrect to say this legislation is specific to any project
because it is not specific to Cook Inlet.

SENATOR FRENCH said he would feel far nore confortable dealing
with a clean copy of Anendnent 2. He noted the legislation wll

make a big change to the way Cook Inlet permts wll be
addressed: it will freeze the permts in place and give them
| egislative blessing. He said he would like to hear from
everyone who wll be affected by this legislation, such as
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fishermen. He said he shares the concern of other legislators
about passing legislation in the closing weeks of the session.

SENATOR THERRI AULT apol ogi zed for presenting an anendnent that
had markings on it, but said it is clear. Wth regard to the
previous action [on SIJR 19], the Senate was asked to take action
on a constitutional anmendnent that was introduced a few weeks
ago. He noted there is a big difference between a constitutional
amendnent and a statute.

CHAIR SEEKINS said he has great faith in Senator French's
ability to understand Anendnent 2.

SENATOR ELLIS indicated the adoption of this amendnent and
passage of this legislation would end one court case. He said he
is unclear about which other court cases will cease as a result
of this legislation.

CHAI R SEEKI NS said he has no idea and that he has not consi dered
that in this matter. He considers CSSSHB 86(JUD) am to be good
| egi sl ati on.

MR, JOE BALASH, staff to Senator Therriault, said the |anguage
in Section 1 of Anendnent 2 deals with all authorizations and
permts up until the effective date of the |law. He expl ai ned:

And as we nove through whatever period of tine there

will be between today and passage of the bill and
then, finally, being signed into law, it wll then be
anot her 90 days before the new law is effective, which
would be new bill section 3 on page 2. So, in that
intervening tine, there will be nultiple permts and
aut hori zations issued, which wll be subject to the

possibility of litigation throughout the sumer and so
if we did not have sort of this forward | ooking
ability to say that there will not be an opportunity
beyond these sets of circunstances, we could wind up
with a very awkward situation with kind of a weird
window in the mddle that doesn’t acconplish what
we're setting out to do here. And so the potential is
there for additional projects to be litigated and so
we want to protect those additional projects, which
are the ones cited on this first page here on the
vari ous exploration units and devel opnent units.

SENATOR THERRIAULT said he wants to nmke sure everyone
understands that getting a permt wll still require applicants
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to undergo a lengthy process and a project nust adhere to the
requi renents of the permt. He added:

We have given specific standing to the applicant in
case they’'re turned down - they can appeal. The
affected <coastal resource district, which 1is the
entity that creates and shapes the |ocal enforceable
policies - that’s where areas of extra sensitivity in
a community — we allow the community to direct extra
attention, extra protection for those areas, that’s
the coastal district. And individual Al askans - we’ve
clarified to make sure that everybody understands
their right to due process — constitutional right — is
not in anyway abridged by this. | just want to nake
sure that everybody understands we' re not changing the
permt process. W’ re just saying when you get to the
end of the permt process, youre allowd to go
forward with your project.

SENATOR OGAN said when he first read this bill, he discussed
with Jlegislative counsel his concern that due process be
provided. He said his concern was addressed. Anmendnment 2 wl|
limt who has standing. The affected coastal resource district
will be the place for due process for people who have problens.
If people feel their due process rights are conprom sed on a
constitutional basis by this legislation, they have standing to
chall enge that. He said although this legislation deals with one
project involved in litigation, it also deals with all projects
on a broad regional basis.

MR.  SCOIT NORDSTRAND, Deputy Attorney GCeneral for the Cvil
Division of the Departnent of Law, told nenbers he provided the
commttee with a letter describing the departnent’s concerns. He
said the commttee should be aware the ongoing litigation has a
cost to the state as well as to Forest Ol Conpany. The state
has incurred about $300,000 in legal fees, either internally or
paid to the Trustees of Al aska.

SENATOR FRENCH referred to Section 3 of Anmendnent 2, on page 2,
and asked if that is specific to the Cook Inlet area or whether
it will be applicable to any coastal program

MR. NORDSTRAND said the Department of Law has not undertaken a

formal review of Anmendnent 2 but he sees nothing in it to
suggest it is specific to Cook Inlet.
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SENATOR FRENCH asked if the anendnent nakes a statew de change
to the Coastal Zone Managenent Pl an.

SENATOR THERRI AULT expl ai ned the coastal zone managenent system
still operates the way it was set up: permt review, consistency
determ nation, and the ability to elevate decisions by permt
witers. However, [the anmendnent] wll provide that when an
applicant comes out with a permt in hand, the applicant can
nove forward and will not be subject to litigation unless the
litigation is a constitutional natter, or the applicant or
coastal resource district has specific standing.

SENATOR FRENCH asked if it would apply statew de.
SENATOR THERRI AULT affirmed that it woul d.
11:42 a.m

SENATOR OGAN said he believes the intent of Anendnent 2 is to
provide a linear process for people investing in A aska. He said
he |l earned during his first year as a |egislator that conpanies
do not mnd having to junp through hoops during the application
process, but they need to know that when they’'ve junped through
“hoop Z,” they do not have to go back to “hoop A" He said that
costs tine and noney and this state has driven away business
because it does not have a |inear process.

CHAIR SEEKINS said he believes the public process is protected
with this legislation. He said once the public process is
conpleted and a permt has been issued, the cost of litigation
is not in the best interest of the State of Alaska in ternms of
i ncome, revenue, jobs, or local tax revenue. This legislation
will provide a point of finality in the permt process.

SENATOR FRENCH said he is aware the Legislature recently adopted
a fairly conprehensive change to the Coastal Zone Managenent
Plan; HB 191 is en route to the Governor for his signature. H's
understanding is that |aw has its own subsection (i). He said it
is possible the legislature is sending two bills to the Governor
with identical | anguage and he questioned the result.

MR. BALASH repli ed:
Unlikely as it may seem the Governor has the ability
to veto HB 191, in which case we would need - the very

next section in statute — or subsection would be (i).
So, | think if you |ooked at 46.40.096 in HB 191, the
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very first piece of that section of statute that’s
been added is subsection (i). They both start with a

new (i). But in our revisor’'s powers, over in
[ Legi sl ative Legal and Research Services], they take a
look at all of the legislation passed and enacted

through the course of a session and the revisor is
given specific statutory authority to place the
sections and subsections where they belong in relation

to one another. And so, |I’m not sure what the final
subsection was in 191. | think it went out to (q) or
(r) so this would then be the next letter in the
al phabet .

SENATOR  THERRI AULT  agreed t hat t he | egi sl ative system
anticipates the need to nmesh nultiple laws together. He noted
that the Senate had a fairly good debate on HB 191. Its big
impact will be that the local enforceable policies will have to
nmeet sonme standards so that contractors are not confronted with
vague statenents that do not describe what activity is entail ed.

CHAI R SEEKINS noted that objection to the adoption of Amendnent
2 was maintained. After a roll call vote was taken, he announced
that the notion carried with Senators Ogan, Therriault and
Seekins in favor, and Senators French and Ellis opposed.

SENATOR THERRI AULT noved SCS CSSSHB 86(JUD) from committee with
i ndi vi dual recommendations and its attached fi scal notes.

SENATOR FRENCH objected. He said he is still concerned wth
| anguage on the first page of Anmendnent 2, lines 7 and 8, which
basically says the legislature is putting its blessing on all
oil and gas projects that had, as of the effective date of this
act, a final authorization permt or other form of approval. He
expressed disconfort with the “other form of approval” phrase,
as it is vague and i ndeterm nate.

He noved to strike “other form of approval” fromlines 7 and 8
on page 1 of Anmendnent 2.

CHAI R SEEKI NS noted that a notion was already on the floor.
SENATOR ELLIS asked if the sponsor of the notion would be
willing to withdraw his anmendnment to allow Senator French’s

notion to be addressed.

SENATOR THERRI AULT agreed to do so and wi thdrew his notion.

SENATE JUD COW TTEE - 20- May 17, 2003



SENATOR FRENCH made a notion to anmend Anendnent 2 of SCS CSSSHB
86(JUD) by striking the words, “or other form of approval” from
lines 7 and 8. He noted the punctuati on would have to be cl eaned
up and the word “or” wuld have to be inserted between
“aut hori zation” and “permt.”

SENATOR THERRI AULT objected and asked that M. Parker or the
former director of the Dywvision of QI and Gas provide an
exanple. He pointed out that the Legislature controls the
statutes that grant the approvals and permts.

MR JIM EASON, former director for the Division of Ol and Gas,
Department of Natural Resources, and currently representing
Forest Q| Conpany, told nenbers that other authorizations do
exi st, one being best interest findings, another being letters
of non-objection for activities considered to be mnimal, such
as collecting rock sanples with a rock hamrer.

SENATOR THERRI AULT nmaintained his objection to anending SCS
CSSSHB 86( JUD) .

CHAIR SEEKINS called for a roll call vote. The notion to amend
Amendnent 2 failed with Senators Ellis and French voting yes and
Senat ors QOgan, Therriault and Seekins voting no.

SENATOR THERRI AULT noved to pass SCS CSSSHB 86(JUD) from
committee with individual recommendati ons.

SENATOR ELLI S obj ect ed.

CHAIR SEEKINS called for a roll call vote and announced the
notion carried with Senators Ogan, Therriault, and Seekins in
favor, and Senators French and Ellis opposed. SCS CSSSHB 86(JUD)
noved from conm ttee.

#

The commttee took a brief at-ease.

"#HB 245
CSHB 245(JUD) (efd fld)- SU TS & CLAIMS: M LI TARY/ FI RE/ DEFENSE

M5. GAIL VO GILANDER, Chief Assistant Attorney General of the
Cvil Dvision, Departnment of Law, provided the follow ng
overvi ew. CSHB 245(JUD)(efd fld) nakes two very inportant
public policy changes. First, the bill provides inmmunity for
energency services workers so that they can do their |obs
wi thout the distraction of possible civil liability and civil
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litigation while on the job and nmake inportant energency-rel ated

deci sions. Second, the bill wll save the state a substanti al
anount of noney in defense costs and in the paynent of clains.
This bill brings Alaska into the norm with other jurisdictions
and with other statutes in ternms of immunity. She added that the
energency workers who will have imunity are workers who have
wor kers’ conpensation coverage through the State of Al aska. This
bill does not change that coverage at all so it does not change

the fact that when one receives workers’ conpensation benefits,
any ability to additionally recover for tort renmedies from the
enpl oyer is waived. The workers’ conpensation system is a no-
fault system that provides nore pronpt paynent to the injured
wor ker without formal litigation and w thout any need to prove
negl i gence.

M5. VO GHTLANDER poi nted out that the first subject area of the
bill addresses search and rescue operations. The Alaska State
Troopers are responsible for making decisions about initiating
and conducting search and rescue operations, although they rely
heavily on local governnments and volunteer workers once a
decision is made to conduct a search and rescue. The Al aska
Suprene Court has ruled in a nunber of cases that police are not
exposed to civil liability in this area. This will bring search
and rescue within that ganut.

M5. VO GHTLANDER expl ained the second subject area the bill
addresses is that of intra-mlitary torts. This bill clarifies
what was nuddied in a Suprene Court case in 2001, in which two
of the distinctions that had been followed and understood by
menbers of the mlitary becane bl urred.

TAPE 03-52, SIDE A
12: 00 p. m

M5. VO GHTLANDER said the law of the land in all but two
jurisdictions has been that the Feres doctrine prohibits nenbers
of the mlitary from suing one another for decisions that are
incident to mlitary service. That doctrine is based upon two
public policies. The first policy acknow edges the inportance to
the mlitary command structure that an officer in charge not be
subject to civil liability when giving an order. The second
policy recognizes that it is not good public policy to have
civilian courts interject thenselves into mlitary orders and
decisions about mlitary operations. CSHB 245(JUD)(efd fld)
would bring Alaska back into alignment wth the other
jurisdictions that follow the Feres doctrine, which the mlitary
believed was the operating law of the land in Alaska until the
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2001 decision by the Alaska Supreme Court. The bill also
clarifies who is to pay for injuries to mlitary nenbers. Wen
mlitary nenbers are on state orders, they would be covered by
state workers’ conpensation; when on federal orders, they would
be covered by federal workers’ conpensation and benefits.

M5. VO GHTLANDER said the third subject area covered by the
legislation is that of civil defense. This is sinply an
amendnent to Title 26, which deals wth civil defense issues. It
provides inportant inmmunities to those who are acting in civi
defense of Alaska from being sued by each other or nenbers of
the public. It contains an exception that allows for a third
party claim against the state or |local government or civil
defense workers if malice or reckless indifference to the
interests, rights, or safety of others can be denonstrated using
the cl ear and convi nci ng evi dence st andard.

MS. VO GHTLANDER i nfornmed nenbers the final subject area of the
bill addresses firefighting. This legislation will bring Al aska
into alignment with a mjority of other jurisdictions that
i mmuni ze firefighters and state and |ocal governnents that
conduct firefighting activities. Litigation has not occurred in
this area in the past because people assuned the body of this
| aw prohi bited such |awsuits. However, the Al aska Suprenme Court
i ssued two decisions in 2001 that said litigation could be filed
against the state over firefighting activities. She said
firefighters are covered by workers’ conpensation under existing
law. Additionally, local firefighters are already inmunized
under existing law. This legislation would expand that sane
immunity to other firefighters in the state.

M5. VO GHTLANDER pointed out that defending civil litigation in
these four areas has had a significant fiscal inpact on the
state. For exanple, the defense costs of a recent case on search
and rescue anounted to $250,000. That case is on appeal over a

judgnent in excess of $7 nmillion. In the area of intra-mlitary
torts, the 2001 case cost $1 million in defense costs, and the
total settlement was $7.5 nillion, of which the state is
obligated to pay $2.5 million. The state no | onger has insurance
so any future claims wll directly inpact the state budget.
Finally, the cost of the defense for cases that were tried in
Pal mer over the MIller’'s Reach fire has been $2.5 mllion. She

of fered to answer questi ons.
SENATOR FRENCH said he is curious about the parallel between

police investigations and the court decisions that determ ned
immunity  exists regarding how those investigations are
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conducted, and the search and rescue situation. He asked if the
immunity doctrine is devel oped purely through court decisions or
whet her a statute grants inmunity for police investigations.

V5. VO GHTLANDER repl i ed:

Senator French, that imunity has arrived basically
t hrough court decisions. And to put a finer point on
it, what the court has found in the nunber of cases
that | cited is that it will not recognize a tort of
negl i gent police i nvestigations. So whi |l e we
oftentimes nmerge the doctrines of no actionable tort
duty and inmunity, those are founded upon the precept
that there is no actionable court duty, however the
effect is there is imunization.

SENATOR OGAN informed the audience he would be tenporarily
chairing the neeting. He then asked about people who m ght
violate soneone’s civil rights, such as a police officer that
unr easonably detains a person, and whether that type of scenario
is addressed in the |egislation.

M5. VO GHTLANDER told nenbers the violation of constitutiona
rights is a claimthat can be nmade under federal law 42 U.S. C
1983. It says a claim nmay be filed in either state or federal
court. This legislation does not affect the ability of an
individual to bring a 1983 action against an individual who
allegedly violated a constitutionally protected right because
that is covered by federal |aw

SENATOR OGAN asked if individuals would be able to sue for
damages in state court if their constitutional rights were
viol ated by one of the organi zations that have i mmunity.

M5. VO GHTLANDER answer ed:

Senator  (Ogan, t hat is correct. A violation of
constitutional rights cannot be nade against a state
under that law but it can be nade against individuals
in their individual capacity and that |awsuit could be
filed in state court and, because it is founded upon a
federal law that Congress passed, this bill does not
affect that right.

SENATOR OGAN asked if a person could sue and collect punitive

damages in state court for a violation of his or |her
constitutional rights.
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M5. VO GHTLANDER clarified that a person could because although

the law is federal, it was specifically passed so that a
litigant could file either in federal or state court. Both
courts have jurisdiction so this bill could not change that

federal | aw.

SENATOR OGAN poi nted to |anguage on page 5, line 26, and noted
t he | egi sl ation provi des immunity to “any organization
aut hori zed to prevent, control, or suppress fires;”. He asked if
the authorization would conme from the state Fire Marshall’s
of fice.

MS5. VO GHTLANDER said she does not know the answer to that
questi on.

SENATOR OGAN said his concern is that a private property owner
could authorize a neighbor to help fight a fire. He suggested
addi ng the words “state recogni zed” before authorization.

CHAI R SEEKI NS suggested replacing “any organization” with the
phrase, “the state or any subdivision thereof”.

SENATOR OGAN poi nted out that he was the chief of a non-profit
fire departnent and an outlaw fire departnment that was not
recognized by the state Fire Mrshall. The outlaw fire
department was an ad hoc group of neighbors that bought a
sur pl us truck.

M5. VO GHTLANDER noted that is a term of art that exists in AS
41. 15. 040, which is in the section that authorizes control and
suppression of fires. She said it contains a “laundry” |ist of
those who are authorized to control and suppress and uses the
sane term

SENATOR FRENCH referred to new | anguage on page 4, lines 12 and
13, and read, “except when malice or reckless indifference to
the interests, rights, or safety of others is shown by clear and
convincing evidence.” He said he sees that |anguage as a check
on the sweeping immunity this bill wll grant. He explained his
concern is that this bill not grant blanket inmmunity and contain
sone limt to immnity for poor decisions.

M5. VO GHTLANDER expl ai ned that exception exists in the existing
statutory provision relating to civil defense. She said a
probl em always arises when exceptions are nade to immunity
statutes. An exception provides an opportunity for lawsuits to
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be filed, which are costly to the state. Gven State of Al aska
case law, it is extrenely difficult to have civil cases disposed
of summarily on summary judgnent. Although exceptions may go
sone way in limting liability, they do not serve the purpose of
limting exposure to civil litigation and the associ ated costs.

SENATOR OGAN asked if clear and convincing evidence neans the
jury nmust be nore than 50 percent sure.

V. VO GHTLANDER  sai d t he gener al civil standard IS
preponderance, which is viewed as 51 percent. The Al aska Court
System has characterized clear and convincing evidence as being
hi ghl'y probabl e.

SENATOR OGAN asked if the bill wll limt liability for
negligence, but if malice or reckless indifference is involved,
t he evi dence nust prove that was highly probable.

MS. VO GHTLANDER said that is correct for the section that deals
with civil defense.

CHAI R SEEKINS informed nenbers the commttee would take up CSHB
245(JUD) (efd fld) the followwng day at 9:00 a.m He then
adj ourned the neeting at 12:20 p. m

#
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