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CS FOR HOUSE JO NT RESOLUTI ON NO. 22(RLS)
Relating to the USA PATRIOI Act, the Bill of R ghts, the
Constitution of the State of Alaska, and the civil |iberties,
peace, and security of the citizens of our country.

MOVED SCS CSHIR 22(JUD) OQUT OF COW TTEE

CS FOR SPONSOR SUBSTI TUTE FOR HOUSE BI LL NO 86(JUD) am
"An Act relating to state permtted projects; and providing for
an effective date."

HEARD AND HELD

CS FOR HOUSE BILL NO. 245(JUD)(efd fld)
"An Act relating to certain suits and clains by nenbers of the
mlitary services; relating to «certain suits and clains
regarding acts or omssions of the organized mlitia; relating
to workers' conpensation and death benefits for nenbers of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, fire managenent, and fire
fighting activities.”

SCHEDULED BUT NOT HEARD
SENATE JO NT RESOLUTI ON NO. 19
Proposi ng anmendnents to the Constitution of the State of Al aska
relating to the Al aska permanent fund.

SCHEDULED BUT NOT HEARD

SENATE BI LL NO. 170

SENATE JUD COW TTEE -1- May 16, 2003



"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admissibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."
| TEM REMOVED FROM AGENDA

PREVI QUS ACTI ON

HIR 22 — See State Affairs m nutes dated 5/13/03.
HB 86 - See Judiciary mnutes dated 5/7/03 and 5/13/03.
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PCSI TI ON STATEMENT: Supported HIR 22.
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M. Lee DeSpain

707 Cow es St. #3

Fai r banks AK 99701

PCSI TI ON STATEMENT: Supported HIR 22.

M. Scott Trafford Cal der

PO Box 75011

Fai r banks AK 99707

PCSI TI ON STATEMENT:  Supported HIR 22.

Ms. Jenni fer Rudinger, Executive Director
Al aska G vil Liberties Union

P. O Box 201844

Anchorage, AK 99520-1844

PCSI TI ON STATEMENT: Supported HIR 22.

M. Gary Carlson, Senior Vice President
Forest G| Corporation

Anchor age, AK

POSI TI ON STATEMENT:  Supported HB 86.

M. Kyle Parker, Attorney

Pat & Boggs

Anchor age, AK

POSI TI ON STATEMENT:  Supported HB 86.

M. Tray WIson, Senior Vice President
General Counsel and Secretary

Forest G| Corporation

Anchor age, AK

POSI TI ON STATEMENT:  Supported HB 86.

M . Joe Bal ash

Staff to Senator Therriault

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Commented on HB 86.
ACTI ON NARRATI VE

TAPE 03-50, SIDE A

CSHIR 22(RLS) - PATRI OT ACT AND DEFENDI NG Cl VIL LI BERTI ES

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 2:05 p.m Present were Senators
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Qgan, Ellis and French. The first order of business to cone
before the commttee was HIR 22.

SENATOR ELLIS notioned to adopt SCS CSHIR 22(JUD), version Q
There was no objection and it was so ordered.

MR, JOMO STEWART, Staff to Representative Cuttenberg, said the
changes in the SCS are appropriate.

M5. RYNNIEVA MOSS, Staff to Representative Coghill, said she
woul d answer questi ons.

MR. JOHN BRADY, Fairbanks resident, supported HIR 22. He said,
"The USA's Patriot Act creates a virtual police state wth
little or no judicial oversight."

MR. FRANK TURNEY, Bill of Rights Defense Committee, supported
HIR 22. He thought the definition of a terrorist was really
broad in the Patriot Act.

MR MKE LAWESS, Bill of R ghts Defense Conmttee, supported
HIR 22 and thanked them for all the hard work they had done on
this resol ution.

MR. LEE DESPAI N, Fairbanks resident, supported HIR 22.
SENATOR THERRI AULT arrived at 2:13 p.m

MR. SCOIT TRAFFORD CALDER, Fairbanks resident, supported HIR 22
He wanted to know if the words "reasonable suspicion"” had
changed in version Q

CHAIR SEEKINS replied reasonable suspicion and probable cause
essentially nean the sane thing.

MR. CALDER said he objected to the use of reasonable suspicion
but that this bill is only a resolution and it's better to get
sonet hi ng passed than nothing at all.

SENATOR FRENCH commrented that reasonable suspicion is a |esser
standard than probable cause, but it is the standard that is
used before you stop a citizen who is wal king down the street.

SENATOR OGAN said that Black's Law Dictionary defines reasonabl e
suspi ci on as:
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Such suspicion, which wll justify an officer, for
fourth anmendnent purposes, in stopping a defendant in
a public place, is quantum of know edge sufficient to
i nduce ordinary prudent and cautious man under
circunstances that could lead to crimnal activity..

He said that probable cause is a higher standard by 50 percent
or nmore and felt that reasonable suspicion was enough to
investigate an activity, but it's not enough to get search
warrants for wiretaps and those kinds of things.

SENATOR FRENCH said what he reads on page 2, lines 13 - 25, is
that they are resolving that in the absence of reasonable
suspicion or crimnal activity under Alaska state |law, no state
agency may begin an investigation. He asked whether they think
that state officers should be able to assist in perceived
violations wunder the sane reasonable suspicion standard as
federal law or are they trying to avoid that.

CHAI R SEEKINS added that he thought that was a good point and
asked if we have state |laws that cover the federal side of
things |i ke ki dnappi ng.

SENATOR FRENCH replied that you can always find sonme statute
that will cover a federal crine and vice versa.

IVB. JENNI FER  RUDI NGER, Executive Director, Al aska G vil
Li berties Union (ACLU), thanked Representatives Quttenberg and
Coghill for the bi-partisan and tireless effort they put into
crafting this resolution. The ACLU supported the I|anguage that
came out of the House by a vote of 32 - 1. Reasonabl e suspicion
IS the appropriate | egal standard for initiating the
i nvestigations and searches that are contenplated by HIR 22;
probable cause is the appropriate standard for obtaining a
war r ant .

SENATOR OGAN asked if aliens are treated differently under the
Patriot Act than for other crimes since it |ooks as though it
allows themto be detained for six nonths w thout due process.

M5. RUDINGER replied that the Patriot Act takes many of the
types of searches and covert surveillance that used to apply to
agents of a foreign power and expands that to any kind of
i nvestigation.

It's not whether it's a US. citizen or a non-citizen
and whether it's a routine crimnal investigation or
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an investigation related to terrorism That's one of

the nore troubl esone aspects of the Patriot Act. It's
the breadth of power and the expansion of that
power. ..

Wth respect to non citizens and their detention, |
think a lot of that action came from executive orders,
but I want to find out nore information specifically
on the length of those detentions as to whether that's
comng fromthe Patriot Act or other executive orders.

SENATOR OGAN said Section 213 of the Patriot Act has the
authority for delaying notice of execution of warrant and he
wasn't sure if reasonabl e cause was an appropri ate standard.

M5. RUDINGER said that issue has been troubling a lot of
constitutional scholars, because although the Fourth Anmendnent
does say probable cause is necessary to obtain a warrant, U S
Suprene Court cases have Jlowered that standard 1in sone
i nstances. Justice Scalia said that troubled him

SENATOR FRENCH commented that Al aska | aw has not eroded, but he
couldn't speak to federal |aw.

CHAIR SEEKINS said the draft is too weak and ignores the
possibility of other federal |laws that cause sone of the sane
probl ens.

M5. MOSS said this is the product of alnbst a week of
negoti ati ons between Representatives GQuttenberg and Coghill and
the intent is to encourage Congress to |ook at any neasures that
infringe on our |iberties.

SENATOR FRENCH said the |language is ainmed at the problem which
is overreaching under the Patriot Act.

SENATOR ELLI'S notioned to pass SCS CSHIR 22(JUD) from conmttee
with individual recomendations and the acconpanying fiscal
note. There were no objections and it was so ordered.

2:32 - 2:36 p.m - at ease

CSSSHB 86(JUD) am | NJUNCTI ONS AGAI NST PERM TTED PRQIECTS

CHAIR SEEKINS announced HB 86, version X. 2, to be up for
consi derati on.
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SENATOR THERRI AULT noved anmendnent 1.
CHAI R SEEKI NS obj ected for the purposes of discussion.

SENATOR THERRI AULT said he was concerned about decreasing oil
and gas production in Cook Inlet, but the Forest O Corporation
activity has shown prom se. After having fought Iengthy I egal
chal | enges, they have permits in hand and are ranmping up their
production. Since they have junped through all the hoops, the
Legislature is saying once and for all that the project can go
forward

SENATOR ELLIS asked if this would be intervening in an active
| awsui t .

SENATOR THERRI AULT replied that there has been a stream of
chal | enges.

MR. GARY CARLSQON, Senior Vice President, Forest GOl, said they
operate the Osprey Platform and are devel opi ng the Redoubt Shoa
Olfield in Cook Inlet south of Anchorage. It's the largest oil
field to be developed in Cook Inlet since the early 70s and its
production is vital to Forest QI and is in the state's
interest. They have invested over $200 nmillion in this project
to date (transporting about 35,000 barrels of oil per day) and
they and the state are just beginning to see sone return on the
i nvestnent. They hope to increase production by another 10,000
barrels as additional wells are conpleted. Al was acconplished
in a safe manner using state of the art design, engineering and
i nnovation to mnimze environnental inpacts of the project.

The GCsprey Project is the first platformin Cook Inlet to grind
and inject all the drill <cuttings elimnating the need to
transport the materials to shore. They are the first platformto
reinject produced fluids on location and the first platformto
electrify the drilling rig using shore power thereby elimnating
the need for diesel engines and reducing the associated air
em ssions. They are the first Cook Inlet operation to use soil
borings for pipeline installation, which elimnates disturbances
to the bluffs and shoreline.

MR. CARLSON said they have done what the state has asked plus
sone. However, their devel opnent of the Redoubt Shoals has been
the subject of <continuing litigation since the |eases were
issued by the State of Alaska. He said, "The Al aska Suprene
Court could issue an injunction at any tine and, if it were to
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do so, the fiscal inpacts for both Forest G| and the State of
Al aska woul d be dramatic and i mredi ate. "

SENATOR ELLIS asked what they are in court for now and would
this anendnment resolve the matter.

MR. CARLSON replied the special interest group, Trustees for
Al aska, have sued the state for awarding permts to develop the
Redoubt Shoal field. They asked the superior court for a stay to
stop production, but they were turned down so they petitioned
the Al aska Suprene Court. The basic case is being heard by
superior court right now

SENATOR FRENCH said he too would be frustrated if he had been
sued for 10 years, but he didn't know of any lawsuit that didn't
have two sides and asked hi mwhat their argunent was.

MR. CARLSON replied they stated in superior court that they are
basically against any developnent and listed a |ot of issues
that the state didn't admnister to their satisfaction.

SENATOR FRENCH asked if it had to do wth the initial
permtting.

MR. KYLE PARKER, Pat & Boggs, Counsel for Forest O, said they
have been working with Forest Ol since 1997. The |eases that
are the subject of the current lawsuit are now in their 10th
year of [litigation, originating in 1993 in a case known as
Ninilchik Traditional Counsel v. State. That is where the state
issued its best interest finding and coastal zone consistency
determ nation and put the |eases out for sale. He continued,

In that litigation, the AC& issues were |itigated
thoroughly. The next Ilitigation that canme along was
1995 and it was litigation over the general permt
that governs all the discharges associated with oil
and gas activities in Cook Inlet. That case was
litigated again by Por t Graham and Nanwal ek
Traditional G oups, represented again by Trustees for
Al aska. The principal focus of the attack there was,
again, the coastal zone consistency determ nation for
the general permt that was issued for covering all
di scharges in Cook Inlet.

The next set of litigation was the [litigation

challenging the exploration phase of the Redoubt
Shoals Project, which Forest GO1 has been pursing
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since it cane into acquisition of |leases in 1996. Many
of you wll remenber that |ast year the [Al aska]
Suprene Court entered an injunction stopping the
project in its tracks, because it found that under the
AC&P, the state had failed to consider the inpacts of
the discharges associated with the projects. That is
the very sane issue that had been litigated in the

general permt litigation, which was conpleted prior
to the [Alaska] Suprene Court entering the injunction
| ast year. The Legislature, you wll recall, acted
| ast year and passed a bill that ratified the state's
ability to rely on general permts when they are
authorizing projects. No sooner had the Ilitigation

ended in May of |ast year, but the Trustees and Cook
I nl et Keepers st epped forward W th t he next
litigation. The next litigation we're currently
involved in challenging the devel opnent phase of the
project and, again, the focus of the attacks is on the
AC&P consi stency determ nation...

CHAIR SEEKINS said this is a classic case of what this bill
intends to keep from happeni ng.

MR. TRAY WLSON, Senior Vice President, General Counsel and
Secretary for Forest O Corporation, said he had a letter that
he woul d summarize for the commttee. It includes the anount of
expenses they have incurred in defending the cases.

TAPE 03-50, SIDE B

The nost significant inpact of this |litigation has been
uncertainty of outconme. If they were enjoined from continuing
production at this point, the cost would be significant. They
disclose the litigation in their filings with the Securities and
Exchange Commi ssion and the public is aware of the uncertainty
associated with it and they believe it has had a negative effect
on the valuation of their stock. They are also concerned about
whether or not they should invest in additional projects in
Al aska.

SENATOR ELLIS asked if there are other conpanies in this sane
position and shoul dn't everyone be helped or no one.
Specifically, he asked whether other anendnents would follow to
hel p ot her conpanies close out litigation.
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CHAIR SEEKINS replied that this is the only one he has seen, but
he would be wlling to ook at everything on a case-by-case
basi s.

SENATOR THERRI AULT said his staff, M. Balash, has been dealing
with drafters on Senator EIlis' issue and that the |anguage is
not project specific.

SENATOR OGAN said this bill references the Cook Inlet Basin,
whi ch is a geographic area.

MR. JOCE BALASH, staff to Senator Therriault, said that Section 1
states the purpose and findings, which is:

To legislatively authorize and approve all oil and gas
projects located within the Cook Inlet Basin that
have, as of the effective date of the act, a final
authorization permt or other form of approval from
DEC, Fish and Gane, DNR or the forner Division of
Gover nnent al Coordi nati on at QOVB.

The new provision under AS 46.40.096 adding Section 3 supercedes
and:

Replaces any other form of approval previ ously
required by law and a project approved under this new
section shall remain subject to regulation by any
agency having jurisdiction over the project consistent
with the terns and requirenments of the authorization
permt or other approval issued by the agency.

So, they are speaking to all oil and gas projects within the
Cook Inlet Basin. This nmorning he spoke wth a UNOCAL
representative who is very supportive of the anmendnent. Marathon
is also examning the anmendnent to see if it would help them
t 0o.

MR. BALASH said lines 12-15 say a project that is approved by
this act shall remain subject to regulation, which neans that
just because they are ratifying the decisions nade by the
agenci es, does not nean that the conpanies can ignore the terns
and conditions of their permts.

SENATOR FRENCH asked for a list of the Cook Inlet oil and gas

projects that have a final authorization as of the effective
date of this act.
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MR. BALASH said he would try to get one fromthe D vision of Gl
and Gas.

CHAIR SEEKINS told Senator French that he was endorsing a
concept in the bill that has no nanme attached regardl ess of the
pl ayer.

SENATOR FRENCH replied the | anguage says:

"The purpose of these next two sections is to
| egi slatively authorize and approve all oil and gas
projects |ocated within the Cook Inlet Basin that
have, as of the effective date of this act, a final
aut hori zation permt or other formof approval."’

So | guess what | need to know is how many of those
are there...

MR. BALASH replied he could think of a handful of current
projects that are either in exploration, seismc testing or
devel opmrent - the Cosnopolitan project on the Kenai and
additional exploration with UNOCAL. He said he would be happy to
get the list for him

SENATOR FRENCH t hanked him and asked what is neant by, "other
form of approval ."

MR. BALASH replied the permtting process is very conplex. There
are consi st ency fi ndi ngs, best i nt er est fi ndi ngs, and
el evations, to nane a few - and this was an easy termto use to
catch everything.

SENATOR FRENCH said he thought it could cover a telephone call
that said, 'sure, go ahead," and he did not want to give his
| egi sl ative blessing to a tel ephone call. He thought "other form
of approval” was too vague.

SENATOR ELLIS asked M. Balash if the two other conpanies he
menti oned have | awsuits going in addition to this one.

MR. BALASH replied UNOCAL and Marathon are active players in the
Cook Inlet Basin and woul d be subject to this bill.

CHAIR SEEKINS reiterated that this bill is not conpany specific,
but is geographically oriented.
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MR. BALASH said line 25 inserts a new section into the
consi stency review process, AS 46.40.096, and goes along with HB
191, which is the revision of the coastal nmanagenent program

CHAI R SEEKINS noted that the |anguage on lines 3-17 says this is
in Alaska's best public interest, avoids costly Ilitigation,
provides jobs, creates local tax revenue, and fuels |ocal
econom es. The processes that have already taken place have
adequately protected the public interest.

SENATOR THERRI AULT added that Section 3 says, "not wthstanding
any other provision except with respect to an appeal filed by
the applicant or the affected coastal resource district."” So,
the coast districts still have the right to appeal. Oherw se
they are saying if a conpany has fulfilled all the other I|engthy
requi renents, they are allowed to proceed.

SENATOR OGAN said he didn't think Section 3 applied to just the
Cook Inlet area. It would apply to the coastal zone no matter
where you are.

MR. BALASH replied that he was correct.

3:16 - 3:18 p.m - at ease

CHAIR SEEKINS renoved his objection to Senator Therriault's
anendnent .

SENATOR ELLIS objected to wait for Senator French's information.
CHAI R SEEKI NS said he would hold HB 86 until tonorrow norning to

get that information. There being no further business to cone
before the commttee, he adjourned the neeting at 10:00 a.m
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