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SJR 3- CONST AM APPROPRI ATI OV SPENDI NG LIM T

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:50 a.m Present were Senators
Ogan and French. Senator Therriault arrived nonentarily. The
first order of business to cone before the conmttee was SJR 3.

SENATOR FRENCH noved to adopt CSSJR 3(JUD), version H
SENATOR OGAN obj ected for purposes of discussion.

SENATOR DYSON, sponsor of SJR 3, said this version was the
result of recomendations from the Ofice of Managenent and
Budget. There is a list of things that are excluded and they
del eted the one about program receipts. The escal ator would now
be the CPI plus one quarter of the change in population and
divides by two for the average. The growth that would be all owed
woul d be something less than the CPI. Any growh in the budget
above that requires a three quarter vote of the Legislature.

One of his constituents asked him what the penalty was for a
governnment that ignored this. He said he was open to
suggesti ons.

CHAI R SEEKINS said both Finance Conmttee chairs consider this
to be a very serious matter. They said their intent, once they

receive the bill, would be to hold public hearings on it
t hroughout the interimand bring a constitutional anmendnment back
next session that would take into consideration all of the

different economc factors, which he thought was a w se plan.

SENATOR OGAN comented that if you change the vote to a 7/8
majority, you essentially enpower two or three nenbers of the
Senate as a mni-mnority to hold everyone el se host age.

SENATOR DYSON countered with the argunent that it gives a snall
nunber of people the power to stop nore spending and that is a
power ful tool.

SENATOR OGAN responded that was the philosophy of the
constitutional budget reserve (CBR) and it's had the opposite
ef fect, depending on who the mnority is.

SENATOR DYSON pointed out that page 2, line 21, said if the
expenditures are nore than appropriated, the governor can reduce
them He assumed, if there are attenpts to circunvent the
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spending cap, that various public interest groups would be in
court to seek an injunction.

SENATOR FRENCH said he was interested in how this would inpact
the state budget and wanted to |ook at 1992 general fund
spending and apply this fornmula. The difficulty wth any
mechani cal approach is if you nmake it too tight, you' re always
junping around the exceptions and if you nake it too |oose, it
doesn't work.

SENATOR THERRI AULT said that the Finance Commttee could send

the bill back to the Judiciary Commttee after they run the
spreadsheets. He then notioned to pass CSSJR 3(JUD) from
commttee wth individual reconmendat i ons. There was no

objection and it was so ordered.
9:06 to 9:08 at - ease

CONFI RVATI ON HEARI NG

VI CE CHAI R OGAN announced that Marianne Stillner was up next for
confirmation to the Sel ect Commttee on Legislative Ethics.

9:11 to 9:15 - at ease

M5. MARI ANNE STILLNER participated via tel econference and stated
that she felt she had a responsibility to donate some of her
energy and ability to a broader purpose than herself. She
thought it would be very interesting and challenging to serve on
the Select Conmittee.

SENATOR OGAN asked her to comment on her nursing education.

MS. STILLNER responded that she got her undergraduate degree at
the University of Detroit and became a public health nurse in
inner city areas of Detroit and Cakland, California and on the
Wndford Indian Reservation. She got her Masters in Child
Psychiatric Nursing at Boston University, working as a
psychiatric nurse practitioner for the Yukon-Kuskokwim Health
Corporation. She explained that she noved around a |ot, because
of her husband's career in the nedical field and public health
service and advised that she is neutral politically.

SENATOR OGAN asked why she thought her nanme was forwarded.
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MS. STILLNER replied that a friend, Ellen Canpbell, suggested
her name to Judge Carpeneti. She added that she was chall enged
by the thought of |ooking at human behavior in the gray areas.

SENATOR THERRI AULT asked if she had any thoughts on ethics
statutes in general and their application to the Legislature.

MS. STILLNER assuned he was referring to the statutes that were
sent to her on the various codes of ethics, which she felt was a
good source for referral in problem solving.

SENATOR THERRI AULT asked how she thought the codes should be
applied within the capitol building and what kind of filters she
woul d run all egations through in her own n nd.

M5. STILLNER replied that she imagined it would be sonmewhat
simlar to how she deals with applicants and students at the
university. There are protocols, rules and statutes that provide
the foundation and the boundaries and within that there has to
be a very objective approach to nmaking decisions about
behavi ors.

SENATOR THERRI AULT asked if she could think of an instance, when
she was a nurse, that was not anticipated, but she still had to
make t hi ngs worKk.

MS. STILLNER replied yes and those things happen frequently.

SENATOR THERRI AULT said that there was a particular problem in
applying ethics statutes to the Legislature. He wanted soneone
who understood the process that gets legislators to a decision
at the end of the day and who could nake a fair decision when
passi ng judgnent.

M5. STILLNER replied that she could be fair and didn't have any
preconcei ved i deas about any of the |egislators.

SENATOR FRENCH asked why she didn't come in to see them today
since she |lives at Auke Bay.

MS. STILLNER replied that she was in yesterday, but that today
she has two neetings. This is also her last day at the
university for the summer and she is leaving town this
aft er noon.

SENATOR FRENCH asked if she had been involved in legislative
matters at all or worked on a political canpaign
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MS. STILLNER replied no.

SENATOR FRENCH asked if she was confortable sitting in judgnment
of peopl e.

MS. STILLNER replied that it isn't a very pleasant task, but she
has done it. She had served on a grand jury in Bethel Al aska.

SENATOR THERRI AULT noved to pass Ms. Stillner's nanme to the full
body for consideration. There were no objections and it was so
or der ed.

9:26 - 9:28 a.m - at ease

SJR 18- CONST. AM PF APPROPS/ | NFLATI ON- PROOFI NG

VI CE CHAI R OGAN announced SJR 18 to be up for consideration.

MR. BOB STORER  Executive Drector, Alaska Permanent Fund
Corporation, said they have always felt that inflation proofing
was an inportant issue in the Permanent Fund to nake sure that
all generations benefit equally fromit. To date, the fund has
been fully inflation proofed. The board has unani nously
reconmended menori al i zi ng i nflation proofing in t he
constitution. They propose doing that by adjusting how nuch can
be appropriated in any single year to no nore than five percent
of the total fund. That conputation is based on five percent of
the five-year noving average of the market value of the Al aska
Permanent Fund Corporation. This fornmula is consistent wth
about 70 percent of the foundations and universities across the
country. They believe they can earn a real rate of return over
time of five percent in excess of inflation.

He explained that the status quo only inflation proofs the
principal of the fund and it consists of royalty mneral noney,
revenues, special appropriations and inflation proofing. The
Legi slature has always inflation proofed the fund and the three
conponents are alnost all equal. R ght now the principal is
about $22 billion. They want to limt the anmpbunt that can be
appropriated from the real incone of the fund over tine. "Under
the status quo, the entire earnings reserve can be appropriated
and that can vary fromyear to year."

In other years, when the earnings reserve conprised about 25

percent of the fund, a quarter of the fund could have been
appropriated, but if that happened in the last couple of years
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when the earnings reserve was actually negative, then there
woul d be nothing available for appropriation. He said that the
earnings reserve right now is about $2 billion, which is a
product of the last six weeks.

MR. STORER explained that there is nore stability with this
nmet hodol ogy than using a realized incone basis for what is
avai lable for appropriation and the dividend is conputed from
realized incone. They are very confortable saying they could do
this consistently.

SENATOR OGAN said he heard that the average draw on the
Per manent Fund was about four percent.

MR STORER replied that on average, that's a reasonable
statement, but that it is a volatile nunber.

MR. BOB BARTHOLOVEW Chief Operating Oficer, Permanent Fund,
said the way the fund has been invested has changed a |ot over
the last 20 years.

When the fund was first invested, it was 100 percent
in bonds and alnost all of the earnings of the fund
was cash flow interest income. The formula was
designed to work that way. Twenty years later, we're
in stocks that have a lot of their return through
capital appreciation. W do get dividends, but the
majority of the return conmes from the growth in the
value of the stock....So, early on when we say that
the payout for the dividend was roughly about 4
percent of the fund, all our incone was comng in in
cash and we were paying it all out. Today, that
percentage is dropping because a lot of the growh
cones from the appreciation of assets and we don't
sell our assets. W hold on to real estate for a long
time; stocks that are in the index fund - we just hold
the index fund. W mght hold it for 10 or 12 years.
All of that appreciation that's happening in assets
does not go into the dividend formula today. So that
dividend fornula, how much cash inconme we have is a
percentage of our total inconme, is just dropping. By
switching to the payout of nmarket value, we're
conputi ng, and we reconmend, t hat al | t he
distributions from the fund take into account the
entire fund and the change in value, which is both
your cash flow and your appreciation.
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MR. STORER added that the fund is about 26 years old and was
created after the bear market of 1973 - 74. Very few public
funds were invested in the stock narket. Basically, the thinking
was fixed inconme and then cobbled fromthere to go into equities
in the early 80s and international equities in around '88 - '89.
Wth equities you can expect a higher return, but nore
volatility fromyear to year.

Using a snmooth payout of the market value actually
creates less wvolatility than the realized incone
nmet hodol ogy that we use right now - which goes to the
fifth item which is predictability. Wat we have
| earned and what we think is advantageous to decision
makers, be it the Permanent Fund or the Legislature
is the look back provision. W are stating that it
should be the noving average of the five years of the
five prior fiscal years. The advantage to decision
makers in the Legislature [is that] when you cone into
session in January, you wll know exactly how much
noney is available, be it for dividend, governnent,
etc. You wll have that know edge right there.

For those of us at the fund managing the assets, one
of the main things you try to do with the hidden costs
of the fund is transaction costs. Wen you' re trading
your portfolio, if you think of it right now, we won't

know how much will be appropriated for the dividend
until the conputation is conpleted on June 30. Three
weeks later, we'll have to have about one billion

dollars liquidated and noved over to the Departnent of
Revenue for processing in the dividend division. W
strive very hard to mtigate the effects of

transaction costs as nuch as possible. If we have
greater predictability on that fact, we wll have the
know edge to be able to address the liquidation in
sone systematic way which wll further reduce the
costs associated wth |Iliquidating those kinds of
assets. ...

SENATOR OGAN asked if they go with the five percent, what would
| ast year's dividend be versus what it's projected to be.

MR. STORER replied that they |ooked at that question and cane up
with two answers. One is that there would be no change in the
dividend if the formula for conputing the dividend remains the
same. There are two fornulas, one based on realized incone and
then one based on the POW approach. They have strongly
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encouraged the Legislature to change the formula of the dividend
in a manner consistent with this as well, although he is not
advocating that at this tine.

He estimated that by using the 50/50 split the dividend woul d be
| arger than it is currently wuntil 2010 due to the market
volatility. But, the $1963 dividend from a couple of years ago,
woul d have been snaller.

SENATOR THERRI AULT said the calculation of the dividend is a
conpletely separate issue than what he is proposing. He is just
proposi ng a snoot hing nethod for the cash that is avail able.

MR. STORER replied that is correct.

SENATOR THERRI AULT said because of the market valley we are in,
if they switched the dividend calculation to a snoother nodel
it would result in higher..

TAPE 03-48, SIDE B

...1t would not allow the valley to be as deep.

MR. STORER replied that is correct; it wuld snmooth out and
|l i nes woul d cross at 2010.

SENATOR THERRI AULT asked what surety he could give them

MR. STORER answered that they do a lot of nodeling of the
probabilities of achieving a goal. Every quarter they take all

the known information about the fund and |ook forward 10 - 15
years. They nodel it through 326 different permnmutations of
different returns, inflation, etc. They also look at a 90

percent probability of it occurring at ten percent probability,
etc. He is suggesting a nedian case of all the pernutations.

MR. BARTHOLOVEW added that under current fornulas and with the
recent extreme volatility, the earnings reserve could go to
zero. |f that happens, there is no assurance; there could be a
zero distribution. The POW, as proposed, would assure a payout
every year. There is actually nore assurance and nore
predictability with the proposed change.

MR. STORER added that although predictability is inportant, one
of the key things about this proposal is the discipline it
brings during the bull market phases. Inposing the limt in the
bull markets |eaves reserves for the bear market times and one

SENATE JUD COW TTEE - 9- May 15, 2003



can confortably distribute a predictable anount of noney however
the Legi slature deens appropri ate.

SENATOR FRENCH asked if they had adopted the POW nodel at the
outset of the fund, how big would the fund be today.

MR. STORER replied that the key to the answer is that there was
only one year in which the fund was 100 percent in fixed incone
and they paid out nore than five percent. "The fund woul d be the
sanme size."

MR. BARTHOLOVEW said the main difference would be that we
woul dn't have the risk of going to zero on June 30 that we have
now. He el aborated that the fund nmade $1.1 billion in April and
that's why we've gone from al nost no dividend up to there being
enough noney for a dividend. "That's the kind of volatility you
don't want to have subject to your payout nethod."

MR. STORER added that we have benefited from an extraordinary
bull market during the entire period and the real earnings have
been in excess of six percent during that whole period as well.

SENATOR FRENCH said this assunes that the fund nmakes eight
percent per year. In years that make |ess than eight percent,
with a five percent payout, he asked whether that woul d nake the
fund go down.

MR. STORER answered yes; they are assuming that they can earn
about eight percent over tine and that historically inflation
has been about three percent. That's how they canme up with the
figures for denonstration purposes. W are in a period now where
our returns are negative and inflation is nodestly up he said.

SENATOR FRENCH asked what a period of deflation would do to the
nodel .

MR. STORER replied that there have been two extrenmes back
through 1926: one is deflation and the other is higher
inflation.

Both would have an inpact on the fund. The higher
inflation period, at least the last tinme comodities
rose and so there would probably be higher inconme
comng to the state....One of the keys in portfolio
construction is diversification. So, we have about
half of the fund invested in equities and the bal ance
is in primarily high quality fixed income securities
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and real estate. If deflation was over a short period
of time, then we would not be able to achieve our
goal, | believe. W'd nmake noney in bonds, but there
woul d be an inpact on the stock market. But then the
assunption is that we would cone out of that and we
woul d achi eve our goals again. |If you go back to the
extrenme of the depression, then you're going to have a
5 or 10-year problem W can't get around that
aspect. ...

MR. BARTHOLOMVEW t hought Senator French's point was one of the
key policy decisions facing the Legislature when they are
| ooking at this proposal. For the benefit of assuring there wll
be a payout every year, the fund is taking on the risk that in
sone short term period it could get spent down a little bit,
with the idea that it would be built back up in the future. The
benefit of that is that you don't have a $22 billion fund that
provides nothing to the state and what would that nmean to the
econony and to the citizens.

SENATOR FRENCH asked if using this nodel would noot the Attorney
General ' s pendi ng deci sion on what earnings are.

MR, BARTHOLOVEW said that opinion would have an affect wuntil
Novenber 2004.

SENATOR THERRI AULT asked them to comment on the proposal to
sinply freeze the statute that was first put into place when the
fund was invested only in bonds.

MR. STORER responded that with regard to the dividend payout,
it's not really conpatible wth contenporary investnent
thinking. It would create a problem | onger term

SENATOR THERRI AULT asked him to coment on the potential
scrutiny fromthe IRS.

MR. STORER replied that there were a lot of discussions in the
80s about the taxability of the fund. To keep a |ow profile, one
of the things they did was make it distinct that the Permanent
Fund Corporation nmanaged the assets of the fund and that any
appropriations would occur on a year to year basis through the
| egi sl ative process. The corporation was constructed in a way to
keep that autonony as well. Legal opinions have always said
there is a risk if the dividend was nenorialized in the
constitution so it was not for a government purpose.
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CHAIR SEEKINS inserted that he intended to hold SJR 18 through
the interimfor further work.

MR. STORER comrented that he didn't think that SJR 18 increased
the risk of the fund being attacked by the IRS. However, SJR 19
tal ks about placing a dividend conmtnent into the constitution
and woul d present a question.

SENATOR THERRI AULT sai d he understood and agreed with him
CHAI R SEEKI NS said they would hold SJR 18 for further work.

CHAI R SEEKI NS announced that the next order of business was a
confirmation hearing for M. WIIliam G anger.

CONFI RVATI ON HEARI NG

MR WLLIAM GRANGER, noninee for the Board of Governors of the
Al aska Bar Association, said this would be his second term and
that he currently works for Wells Fargo Bank

SENATOR THERRI AULT asked what his duties at the bank were.

MR. GRANGER replied that he is a senior vice president in |oan
adm ni strati on.

SENATOR FRENCH asked him to coment on his interest in
continuing with the Board of Governors for the Al aska Bar
Associ ati on.

MR. GRANGER said the last three years were challenging and that
the body is charged with not only discipline type matters for
the bar at large, but the continuing education and support of
the group as a whole in the area of rules and regulations and
dealing with other groups such as Al aska Legal Services, the pro
bono program and the Catholic Social Services |Immgrations
program He said he is also a trustee for the Al aska Bar
Foundati on and that coordinating and assisting other groups in
fulfilling their mssions is very interesting.

SENATOR FRENCH said he used to be a DA and he frequently heard
about the speed or lack thereof in adverse bar actions against
| icense holders who were accused and sonetines convicted of
crimnal violations. He asked him to comment on the speed with
whi ch the Bar Association acts in adverse actions.

SENATE JUD COW TTEE -12- May 15, 2003



MR. GRANGER replied that he has been reasonably pleased wth the
efficiency and speed of the bar, but a couple of recent cases
have dropped through the cracks. He thought that often they
operate through conmmttees and subcommittees that are manned by
volunteers and that mght need sone tweaking, but overall he
t hought they were doing a good job.

SENATOR FRENCH said he thought public confidence in the Bar
Association would be increased if adverse bar actions were
conpleted ahead of the appeals process of a crimnal
prosecution.

MR. GRANGER responded that maybe it is easier for the bar to
take action like that after the conviction rather than prior to
it.

SENATOR FRENCH agreed with him but said he didn't know if it
was the right thing to do to wait a long tinme after the trial.

MR. GRANGER added that in those cases, the people are not
practicing anyway.

SENATOR OGAN noved to forward M. Ganger's nane to the full
body for consideration. There were no objections and it was so
or der ed.

SB 170- CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE

CHAIR SEEKINS announced SB 170, version A, to be wup for
consideration. He said there were several proposed anmendnents.

MR. DEAN GUANELI, Chief Assistant Attorney General, said the
anendnents they have brought forward are a result of discussions
they had with both the Senate and the House and offer a nunber
of i nprovenents.

CHAIR SEEKINS said that for them to take any action at this
time, they would have to delete sections 1, 2, 3, 4, and 5,
which are the nost controversial parts of the bill that need a
| ot of work.

SENATOR FRENCH concurred saying that any change they make in the

| aw of self-defense has to be made very carefully. Sone parts of
the bill are able to nove forward this year
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SENATOR OGAN nmoved a conceptual anmendnent to delete sections 1 -
5, ending on page 3, line 6. There was no objection and it was
so ordered.

CHAIR SEEKINS said he reviewed section 6 and asked about a
person being made aware of their rights at the point of booking.

SENATOR OGAN said he thought it was a little bit of a bullying
tactic on the part of |law enforcenment to not allow an attorney
to represent a person, especially if +they are wunder age,
i nexperienced or nentally incapacitated in sonme way.

SENATOR THERRI AULT asked M. Guaneli how the system would work
for a mnor or a person with dimnished nental capacity and
whet her there are additional protections.

MR. GUANELI explained that parents of mnors have to be
contacted. In the case of a nentally dimnished person

especially if it is a serious crinme, the judge decides whether
to admt any confession. Qur laws don't give |law enforcenent the
obligation of deciding at the outset whether they have nental
probl ens.

SENATOR THERRI AULT said they are talking about the issue of
whet her the person has the right to say they want an attorney or
that a person outside of the roomhas the right to say they want
their son represented by an attorney.

MR. GUANELI said they believe it ought to be the right of the
person, and some third party should not have the right to
interject himor herself into that situation.

SENATOR THERRI AULT said under current law, if a parent has an

attorney show up when his son or daughter is being questioned,
he has to be shown into the room

MR. GUANELI agreed saying it is the right of the attorney to see
t he prisoner.

CHAIR SEEKINS asked if anything in section 6 elimnated that
right.

MR. GUANELI replied that section 6 makes all of those rights the
right of the prisoner to exercise.

CHAI R SEEKI NS asked if that came under AS 12.25.150(b).

SENATE JUD COW TTEE -14- May 15, 2003



MR, GUANELI said that is correct. The right to telephone or
ot herwi se communicate with an attorney is a right under current

law (page 3, line 8); the right to telephone or otherw se
communicate with a relative or friend is also a right. "Wat
changes is, under nunber 3, the bill says you have a right to

visit with an attorney if you request it. The current statute
says it's the right of the attorney."

TAPE 03-49, SIDE A

SENATOR OGAN said he still has trouble with denying anyone the
right to talk to an attorney, especially because of a previous
remark made by M. Quaneli about anyone who conmts a crine is
mentally ill.

CHAI R SEEKINS said they were running out of tinme and would hold
the bill for further hearings. There being no further business
to cone before the commttee, he adjourned the neeting at 10:35
a.m
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