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COWM TTEE CALENDAR

CS FOR HOUSE BILL NO. 214(JUD)
"An Act relating to the recovery of punitive damages agai nst an
enpl oyer who is determned to be vicariously liable for the act
or omssion of an enployee; and providing for an effective
date."

MOVED SCS CSHB 214(JUD) OUT OF COW TTEE

HOUSE BI LL NO. 224
"An Act relating to a tobacco product manufacturer's conpliance
with certain statutory requirenents regarding cigarette sales;
and providing for an effective date.”

MOVED HB 224 OUT OF COW TTEE

SENATE BI LL NO. 203
"An Act relating to certain admnistrative hearings; and
establishing the office of admnistrative hearings and relating
to that office.”

HEARD AND HELD

SENATE BILL NO. 2
"An Act relating to recovery of civil danages from the parents
or legal guardian of a mnor; and providing for an effective
date."

MOVED CSSB 2(JUD) OUT OF COWM TTEE

SENATE JO NT RESOLUTI ON NO. 3
Proposi ng anendnents to the Constitution of the State of Al aska
relating to an appropriation [imt and a spending limt.

HEARD AND HELD
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PREVI QUS ACTI ON

HB 214 - See Labor and Conmmerce m nutes

dated 4/29/03 and

5/1/03. See Judiciary mnutes dated 5/6/03 and 5/8/03.

HB 224 - See Judiciary m nutes dated 5/6/03.

SB 203 — See State Affairs mnutes dated 5/6/03.

SB 2 - See HESS mnutes dated 2/24/03 and Judiciary mnutes

dated 3/17/03 and 3/19/03.
SJR 3 - See Judiciary mnutes dated 3/19/03.

W TNESS REG STER

Ms. Sara Niel son

Staff to Representative Sanuel s

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Comment on HB 214.

M. Ben Brown

Al aska St ate Chanber of Comrerce
Juneau, AK 99801

POSI TI ON STATEMENT: Supported HB 214.

M. Mke Barnhill

Assi stant Attorney General

Commerci al Section

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Supported HB 224.

M. Dave Stancliff

Regul ation Review Committee

c/o Senator Therriault

Al aska State Capitol

Juneau, AK 99801-1182

PGOSI TI ON STATEMENT: Comrented on SB 203.

M. Andy Henenway

Hearing O ficer

Department of Adm nistration

PO Box 110200

Juneau, AK 99811-0200

PCSI TI ON STATEMENT: Commented on SB 203.

Senat or Fred Dyson
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Al aska State Capitol
Juneau, AK 99801-1182
POSI TI ON STATEMENT: Sponsor of SB 2.

M. Larry Wgit

Executive Director of Public Affairs
Anchor age School District

Anchor age, AK 99513

PCSI TI ON STATEMENT: Comment ed on SB 2.
ACTI ON NARRATI VE

TAPE 03-43, SIDE A

HB 214- PUNI T1 VE DAMAGES AGAI NST EMPLOYERS

VICE CHAIR SCOIT OGAN called the Senate Judiciary Standing
Commttee neeting to order at 2:00 p.m Present were Senators
French and Therriault. The first order of business to cone
before the commttee was HB 214, version Q

M5. SARA NI ELSON, staff to Representative Sanuels, offered an
proposed anendnent that has |anguage from the VECO case to
define a manageri al agent.

SENATOR FRENCH said he worked with the sponsor on this |anguage
and noved to adopt anendnment 1. There were no objections and it
was so ordered.

MR. BEN BROW, Alaska State Chanber of Comrerce, supported HB
214. "It's not fair for enployers to be saddled with punitive
damages for actions of their enployees that are conpletely
outside the scope of enploynent...."

2:04 - 2:05 p.m - at ease

SENATOR THERRI AULT noved to pass SCSHB 214(JUD) from conmttee
with individual reconmendations and the two attached fisca
notes. There were no objections and it was so ordered.

2:06 - 2:07 p.m - at ease

HB 224- Cl GARETTE SALES REQUI REMENTS

VI CE CHAI R OGAN announced HB 224 to be up for consideration.
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MR. MKE BARNHILL, Assistant Attorney General, said this is a
bill that enhances the state's ability to enforce its non-
participating nanufacturer escrow requirenments protecting the
revenue stream the state gets wunder the Mster Settlenent
Agr eenent .

SENATOR THERRI AULT noved to pass HB 224 from commttee wth
attached fiscal notes wth individual recomendations. There
were no objections and it was so ordered.

2:10 - 2:11 p.m - at ease

SB 203- OFFI CE OF ADM NI STRATI VE HEARI NGS

VI CE CHAI R OGAN announced SB 203 to be up for consideration.

MR. DAVE STANCLI FF, Regul ation Review Conmittee, said the basic
goals of SB 203 are to set up a nodel that will grow and provide
nore efficient and fair hearings for those who require
adj udications in the state adm ni strative process.

Secondly, it =sets up standards and protections for hearing
officers statewide. Since the officers work for the agencies
that pronmulgate and enforce the regulations, a nore independent

approach is in order and this bill provides protection to
hearing officers from agency influence from both inside and
outside the central nodel - and influence from the |egislature.

It also establishes a higher standard of conduct for the
process.

In effect, a nodel is created and outside that npdel, people
have a nore i ndependent status.

Last, the bill establishes a time limt for people who have been
caught up in the adjudication process for years. He said they
have worked extensively wth admnistration, |egislators and

organi zati ons.

VI CE-CHAIR OGAN said that all three powers are under one branch
of governnment - the power to carry forth the |laws, investigate,
prosecut e and adj udi cat e.

MR.  STANCLI FF comrented that judges are sworn to uphold the
adm nistrative law until they are given the independent
st andards of conduct that due process calls for.

CHAI R SEEKINS arrived at 2:13 p. m
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SENATOR THERRI AULT asked M. Stancliff to go over the
amendnent s.

MR. STANCLI FF passed the anendnents out to the conmttee and
stated that at every step of the way they worked wth the
adm nistration in consideration of any changes in the anmendnents
and that they had been extrenely productive and cooperati ve.

The first anmendnment on page 3, l|line 15, is a housekeeping
anendnent; anendnent 2 on page 8, line 1, is substantive.
Currently, a hearing officer has 90 days after the date the case
is assigned to prepare a proposed decision. However, they
realized that if the agency didn't cooperate with the hearing
officer, he mght not get the nmaterial needed to even get the
hearing going within 90 days so it was changed to 120 days.
However, they deleted |ine 7 on page 8, which says:

If the proposed decision is not tinely issued, the
agency decision that is subject to the hearing is the
final agency decision and a party requesting the
heari ng may appeal straight to Superior Court.

It sounds good in principal, but it doesn't wrk well in
practice for two reasons. The first reason is, if the hearing
isn't even conducted, all of a sudden the only record the
petitioner has to build their case on is a bad record or none at
all. The admnistration asked for the leeway to trust that the
new nodel woul d work properly and to delete that type of hammer.

On page 8, line 21, it says the hearing officer will have 120
days and then submts the hearing to the conm ssioner or agency.
The comm ssioner would have 30 days to decide whether to take
action or not. That bar has been raised so that when the
conmi ssioner takes action, they have to very explicitly say why
and nake it a matter of the public record - sonething that isn't
necessarily occurring now Also, currently, if the comm ssioner
remands the case back to the agency, it doesn't say how long it
can stay there, which has been a problem So, he fixed a tinme of
60 days starting from the tinme the hearing officer hears and
proposes the decision. Wthin that 60 days, the comm ssioner has
up to 30 of themto decide what to do or to do nothing; and if
it's remanded back, there's an additional 30 days for the agency
to conplete and issue a final decision. That puts the total
cl ock under this amendnent at 182 days.
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MR. STANCLI FF said he contacted Judge Belcher in Colorado, a
nationally recognized expert, on what he felt was the outside
time his central panel ever had to use and he answered 180 days.
"So, we're in line with a nodel that is working very well
nationally and the admnistration has every option and
flexibility wwthin this nodel to speed parts of it up..."

The new nodel has a requirenment to keep good records, but they
accidentally asked them to keep records of not only what they
do, but records of whatever the agency does, too. This is not
only duplicative, but it's going to nake them into record
keepers rather than processors and adjudicators. Anendnent 3
clarifies that.

SENATOR THERRI AULT noved to adopt the three anendnents, S.2, S 3
and S.4, as one anendnent. There were no objections and it was
so ordered.

23-LS0903\S. 2
Cook
12/ 11/ 03

AMENDMENT1

OFFERED | N THE SENATE
TO  CSSB 203(STA)

Page 3, line 15, follow ng "year":
Insert "the results of the survey along with"

23-LS0903\S. 3
Cook
12/ 11/ 03

AMENDMENT 2

OFFERED | N THE SENATE
TO.  CSSB 203( STA)
Page 8, line 1:
Del ete "imredi atel y"
Insert ", within two working days,"

Page 8, lines 4 - 5:
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Delete "within 90 days after the date a case is assigned
for hearing”

Insert "within 120 days after the date the agency received
the request for a hearing"

Page 8, lines 7 - 10:

Delete "If the proposed decision is not tinely issued, the
agency decision that is the subject of the hearing is the fina
agency decision and the party requesting the hearing may appea
from that decision to the superior court or as otherw se
provi ded by | aw for appeals of final agency decisions.”

Insert "The hearing officer shall imrediately submt the
proposed deci sion to the agency."”

Page 8, line 21, follow ng "proceedings;":
Insert "the hearing officer shall conplete the additional
work on the case and return it to the agency within 60 days

after the date the original proposed decision of the hearing
of ficer was submitted to the agency by the hearing officer;"

23-LS0903\S. 4
Cook
12/ 11/ 03

AMENDMENT 3

OFFERED | N THE SENATE
TO  CSSB 203(STA)

Page 9, lines 24 and 25:
Delete all material.

I nsert "acquire and or gani ze records rel ating to

adm nistrative hearings of the office. The records nust include
i nformation,"

Page 9, line 28, followng "records.":
Insert "The records shall be nmade available to the public.”

MR. STANCLI FF noted a letter from the Disability Law Center of
Al aska that brought to their attention that federal |aw requires
that a state educational agency or a local education agency
conduct the hearings under their particular statutes having to
do with children with disabilities as it applies to education.
However, they said they would be willing to work wwth himto see
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if by keeping themin this bill, they rub up against the federal
statute. He said they would work with the AGs office to correct
that if it is a problem

SENATOR FRENCH asked what happens when the hearing officer
doesn't return the decision wthin a specified tinme. Could they
go to court?

MR.  STANCLI FF responded that the anmendnent they just adopted
removes the provision to go to court.

SENATOR FRENCH asked if there was any tine frame for themto get
t hrough before being able to go to court.

MR STANCLI FF answered there i s not.

SENATOR FRENCH asked whether PFD disputes are in this act or
whet her they stand al one.

MR. ANDY HEMENWAY, Departnent of Adm nistration Hearing Oficer,
answered the PFD hearings will not be under this act.

SENATOR FRENCH asked about fishery |l aws and regul ations.

MR. STANCLI FF said they will not be in adm nistrative hearings.
The RCA is not included and neither are oil and gas taxation
issues. The idea is if the nodel works well, it could eventually
evolve to be the total clearing house.

Only one category of taxation relates to oil and gas, the oi
and gas property tax on page 5, lines 12 & 13, of the CS, which
are presently being heard by a hearing officer wthin the
Depart ment of Revenue.

There are two types of issues that arise under that
statute. One type is whether or not the property in
guestion is in fact taxable property for purposes of
those statutes. Those questions would go to this
central panel [by a hearing officer in the Departnent
of Revenue].

The other question that arises under those provisions
of law is how nuch is the property worth, what is the
anount of the tax. Those issues under current practice
are decided by the State Assessnent Review Board,
which s essentially a <collection of...nunicipa
assessors, basically....Those cases are now being
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conducted by that board, not by hearing officers.
They're not delegated out and wunder the current
| egislation...they would continue to be conducted by
the State Assessnment Revi ew Board.

SENATOR FRENCH asked if he knew how long it takes to get through
the system now.

MR. STANCLIFF replied they provided a full report that lists
every hearing function and how | ong they have taken previously.
He said that the new officers would not be classified enpl oyees,
but they would be partially exenpt and have the sane guidance
that Division of Election enployees have under AS 39. However
t hey cannot be summarily renoved.

SENATOR FRENCH asked if this sets a 90-day drop-dead period for
resol ving the hearings.

MR. STANCLI FF replied no I onger and that the amendnent they just
adopted gives 120 days to the hearing officer to produce a
product and 180 days total from the tinme soneone requests a
hearing that the agency has to provide a final decision.

SENATOR FRENCH asked if any hearing bodies were consistently
exceedi ng that period of tine.

MR. STANCLIFF said there is a list in excess of 50 - 100 cases
that won't even get heard for a year or nore. He said there are
horror stories, but this bill is not targeting those.

SENATOR FRENCH asked if sonmeone that has a grievance and goes
into a hearing officer, but has nothing happen in 180 days is
automatically shunted off to court.

MR. STANCLIFF replied there is no automatic shunt, but a case
could be nmade with a conpetent attorney to the courts that the
deadl i ne was exceeded.

MR. HEMENWAY added that there is sone concern about the
consequence of having the ability to go straight into court with
a "hal f baked" record.

The intent is that the chief hearing officer would
create internal guidelines to govern how long will it
take to process cases from each different agency so
you can establish appropriate tinme franes for any type
of case that mght conme along and that those will be
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included in the performance evaluation for the hearing
officers. The intent here is...to make the consequence
appropriately considered in the personnel process for
the hearing officer since they are the ones charged
with getting the work done in a tinmely manner.

CHAIR SEEKINS said he would hold the bill for further testinony
in future neetings.

SB  2-PARENT LIABILITY FOR DAVAGE BY CH LD

CHAI R SEEKI NS announced SB 2 to be up for consideration.
2:40 p.m

SENATOR DYSQN, sponsor of SB 2, said his school district asked
that the legislature renove the liability limt on parents - the
present one is $10,000 - to allow themto recover nore danages.

SENATOR OGAN noved to adopt version W of SB 2, as the working
docunent .

SENATOR FRENCH obj ected for purposes of discussion.

SENATOR DYSON said that SB 2 clears up the fact that |egal
guardians are not held liable if they accept the responsibility
of being legal guardian for a child that is not their own.
Adoptive parents of hard-to-place children are also not held
| iable. Foster parents are not held responsible currently for
acts incurred by the kids.

SENATOR OGAN said the district could sue the student of the
parent, but invariably they go after the parent because of the
perception that they have deeper pockets. They have tried to get
the child to reinburse the parents with use of his Permanent
Fund Dividend, but couldn't find a good nechanism for attaching
the present or future wealth of a child. Even good parents can
have bad kids who could do enough danage to sonething that the
parents could becone inpoverished for life. Wen the kid is 18,
they get their record washed clean according to Al aska |aw, but
t he parent has possibly been rui ned.

SENATOR DYSON said he thinks he is exaggerating, because no one
gets ruined for life by incurring debt. That's what bankruptcy
laws are set up for. If you don't let the parent reinburse to
the extent that they are able, then you say to the rest of the
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people in the community that they get the responsibility for
payi ng for the damage a kid they had no control over did.

SENATOR OGAN sai d he understands what he is trying to do, but an
unlimted anmount is too much

SENATOR DYSON responded the version comng over from the House
has a limt of $15, 000.

CHAI R SEEKINS asked if he knows if any schools carried vandalism
i nsurance and what deducti bl e they have.

MR. LARRY WG T, Executive Director, Public Affairs, Anchorage
School District, said they are self-insured which neans that it
woul d conme out of their operating budget.

CHAIR SEEKINS asked if they have a reserve set aside for this
type of thing.

MR WGAT replied that they are required by law to keep a
m ni mum anount of noney for maintenance. Depending on the issue,
several mllion dollars would be avail abl e.

SENATOR OGAN asked if there was a reason they don't have
i nsurance.

MR WGAT replied that even if they did have insurance, the
prem uns would cone from nonies that could be used for other
pur poses.

TAPE 03-43, SIDE B

SENATOR DYSON said he is willing to work with Senators Seekins
and OQgan on their concerns, one of which is the Ilack of
accountability for kids wthin the school system

MR WGAT said that they have sone insurance, but [indisc].

SENATOR FRENCH asked if there are legal steps a child can take
to becone emanci pat ed.

SENATOR DYSON replied a child could go to court and apply to be
emanci pat ed.

CHAI R SEEKINS said he supports the concept in the bill, but at
the sanme tine, he worries about what we're doing as a state to
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support parents who want to keep kids from doing those kinds of
t hi ngs.

SENATOR DYSON said he agrees with Senators Seekins and QOgan, but
he hopes they will not hold up action on this bill while they
await their solution.

CHAIR SEEKINS said he wuld not want to nake liability
limtless. He asked if it was inproper under current law to put
a dollar judgnent on a mnor and do they have the authority to
change that. He thought that if a mnor child could be held
responsible for murder then they could be held responsible for
payi ng back part of a debt they incur.

SENATOR FRENCH noved a conceptual anendnent to reinsert |anguage
on page 1, line 14, and page 2, line 1 "not to exceed $25,000".
There was no objection and it was so ordered.

SENATOR OGAN noved to pass CSSB 2(JUD), version W from
commttee with the fiscal note and asked for wunani nbus consent.
There was no objection and it was so ordered.

SJR 3- CONST AM APPROPRI ATI ON SPENDI NG LIM T

CHAI R SEEKI NS announced SJR 3 to be up for consideration.

SENATOR DYSON, sponsor of SJR 3, said he served six years on the
Anchorage Assenbly and saw a tax cap |imt there work very
effectively. It allowed the tax revenues to expand as the
popul ation and CPI expanded and allowed for voter approved
projects. The bill before them doesn't |imt taxes; it limts
spending. It limts it to sonething like the sanme sort of thing
- the growth, inflation and the things that are outside a
general fund budget.

He received a proposed conmttee substitute from the
adm nistration, version D, that significantly expands the |ist
of itens that are not under the cap, but he wants the conmttee
to confine itself to discussing the appropriateness of a
constitutional cap and then send it on to Finance to hash out
the itens.

CHAIR SEEKINS said he finds that there are 16 other states

i ncl udi ng Al aska, t hat al ready have an i nef f ect ual
constitutional spending limt.
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SENATOR OGAN said one |oophole to get around a vote of the
people is through |ease purchase options, which the Legislature
did previously with courthouses. He thinks there should be a
definition of a |ease purchase, although he isn't sure this is
where it shoul d be.

He is also concerned that the four percent per year is a little
high and wants sone spreadsheets on what that would amount to
every year.

SENATOR DYSON said the D version outlines (instead of four
percent) an average of the CPlI and popul ation growth, which ends
up being, with a 2.5 percent population growh and a four
percent CPlI, an expansion of 3.25 percent.

SENATOR FRENCH asked what effect it would have had on state
spending if this had been in place at the tine of the state
constitution.

CHAIR SEEKINS said he is concerned about what they could do
constitutionally.

SENATOR DYSON argued that we have had a constitutional spending
limt in place since 1981 and it hasn't been chal |l enged, but the
guestion is whether it's appropriate. H's preference is that
they pass sonething like the A version and let the Finance
Comm ttee deal with suggestions fromthe adm nistration in the D
versi on.

SENATOR OGAN said he doesn't see |anguage that repeals the other
constitutional spending limt, which hasn't been chall enged.

SENATOR FRENCH pointed out that it's in the A version.

SENATOR OGAN said the existing spending limt is ignored. He
wonders whether future Legislatures will ignore it, if this is
put into | aw.

CHAIR SEEKINS said he wuwuld hold the bill for further

information and discussion. There being no further business to
cone before the commttee, he adjourned the neeting at 3:20 p. m
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