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COW TTEE CALENDAR

SENATE BILL NO 8
"An Act relating to tanpering with public records.”
MOVED CSSB 8(JUD) OUT OF COW TTEE

HOUSE BI LL NO. 224
"An Act relating to a tobacco product manufacturer's conpliance
wWith certain statutory requirenents regarding cigarette sales;
and providing for an effective date.”

HEARD AND HELD

SENATE BI LL NO. 93
"An Act relating to limtations on actions to quiet title to,
eject a person from or recover real property or the possession
of it; and providing for an effective date."

MOVED CSSB 93(JUD) QUT OF COW TTEE

CS FOR HOUSE BI LL NO. 214(JUD)
"An Act relating to the recovery of punitive damages agai nst an
enpl oyer who is determned to be vicariously liable for the act
or omssion of an enployee; and providing for an effective
date."

HEARD AND HELD

SENATE BI LL NO. 13
"An Act prohibiting discrimnation in insurance rates based on
credit rating or credit scoring; and providing for an effective
date."

| TEM REMOVED FROM AGENDA
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PREVI QUS ACTI ON

SB 8 - See HESS mnutes dated 3/5/03, 3/10/03, 3/24/03 and
Judi ci ary m nutes dated 4/25/083.

HB 224 - No previous action to record.

SB 93 - See Labor and Commerce m nutes dated 3/11/03 and 4/ 1/03.
See Judiciary m nutes dated 4/16/ 03, 4/30/03 and 5/2/03.

HB 214 - See Labor and Conmerce m nutes dated 4/29/03 and
5/ 1/ 03.

W TNESS REG STER

M. Mke Barnhill, Assistant Attorney Ceneral
Departnent of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Supported HB 224.

Senat or Wagoner

Al aska State Capitol

Juneau, AK 99801-1182

PCOSI TI ON STATEMENT:  Sponsor of SB 93.

M. John Tillinghast

Seal aska Cor poration

One Seal aska Pl aza

Juneau AK 99801

PCSI TI ON STATEMENT: Comrent ed on SB 93.

Represent ati ve Ral ph Sanuel s

Al aska State Capitol

Juneau, AK 99801-1182

PCOSI TI ON STATEMENT: Sponsor of HB 214.

Ms. Sarah Nel son

Staff to Representative Sanuel s

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Commented on HB 214.

Ms. Marsh Davis, CGeneral Counsel
Era Avi ati on
POSI TI ON STATEMENT: Supported HB 214.

M. JimWIson
Chai rman, Legislative Commttee
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Al aska Air Carriers
Juneau, AK 99801
POSI TI ON STATEMENT: Supported HB 214.

Ms. Pam LaBol | e, President

Al aska State Chanber of Commerce

217 2nd Street

Juneau, AK 99801

POSI TI ON STATEMENT: Supported HB 214.
ACTI ON NARRATI VE

TAPE 03-38, SIDE A

SB 8- TAMPERI NG W TH PUBLI C RECORDS

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 8:06 a.m Present were Senators
Qgan, Therriault and French. The first order of business to cone
before the commttee was SB 8.

SENATOR THERRI AULT noved to adopt committee substitute, \D
version, SB 8. There was no objection and it was so ordered.

CHAI R SEEKINS said that the Departnment of Law did not expect the
nunmber of new felony prosecutions to rise and didn't anticipate
a fiscal inpact with passage of the |egislation.

SENATOR OGAN nmoved to pass CSSB 8(JUD), version \D, from
committee with individual recommendati ons and zero fiscal note.
There was no objection and it was so ordered.

SENATOR ELLIS arrived at 8:13 a.m

HB 224- Cl GARETTE SALES REQUI REMENTS

CHAI R SEEKI NS announced HB 224 to be up for consideration.

MR. M KE BARNHI LL, Assistant Attorney Ceneral, supported HB 224,
which is the conpanion to SB 162. This bill relates to the
Master Settlenent Agreenent, which is the settlenment between
Al aska, 45 other states and the nmmjor tobacco conpanies.
Litigation was settled in 1998 in exchange for a pernmanent
revenue stream and a few weeks ago, Alaska got our first annua
paynent of about $17.5 mllion.
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The agreenent has provisions for reducing the revenue stream in
certain circunstances. One of them is a non-participating
manuf acturer adjustnment (NPM (rmanufacturers who haven't signed
on to the Master Settlenent agreenent with the states). The way
to avoid that is to do two things: first, the state has to enact
a NPM statute, which we did in 1999. It requires all NPMs to
deposit a certain amount of noney into escrow for every
cigarette they sell in the State of Alaska. For the past two
years, they have had to deposit about 1.5 cents per cigarette.

The other thing they have to do to avoid the downward revenue
adjustnent is to diligently enforce that statute. Alaska has
been doing that since it's enactnent in 1999. However, they have
found in certain circunstances, enforcenent can be difficult,
because many of the NPMs are snall tobacco manufacturers that
are located in far flung parts of the world like India, China
and the Philippines. As an exanple, a conpany in India nakes
hand rolled <candy flavored <cigarettes and was selling a
substanti al anount of them into the state, but weren't
depositing the escrow. The Departnent of Revenue (DOR) sent
several letters advising them of our laws and they refused to
conply. Finally, the case was referred to him and he decided to
sue. They had to hire a process server to hand carry the
conplaint and summons that was filed in Juneau to India and they
ultimately got a default judgnent.

O her states have had simlar experiences with this conpany and
others and decided there has to be another way to deal wth
them In 2001, legislation that is designed to enhance our
ability to enforce our laws was enacted. It created a contra-
band list of conpanies that did not conply with our escrow | aws.
By last summer, about 15 other states followed suit. However,
the problem was that each of the statutes was different. Then,
the National Association of Attorneys Ceneral got involved and
with the help of the states a uniform law was drafted. It
creates a directory of cigarette conpanies that are permtted to
sell cigarettes in Alaska. To get on the list, the manufacturer
has to certify annually either that they are a participating
manuf acturer under the Master Settlenment Agreenment or that they
are a NPM but in conpliance with our |aws. Local distributors
| ook up the web page on the Departnent of Revenue's web site and
i mport cigarettes accordingly.

QO her provisions in the bill concern nonitoring conpliance with
information supplied to the DOR and the penalties for non-
conpliance. There is a tax credit for cigarettes a distributor
brings into the state relying on the DOR list and then finds

SENATE JUD COW TTEE -4- May 6, 2003



that the conpany is out of conpliance. There is also a provision
for service of process, which allows him to serve the
comm ssioner of the Departnent of Conmunity and Economc
Devel opnent .

SENATOR OGAN asked if other states were enacting this
| egi sl ation verbatim

MR. BARNHILL replied the 12 states that have enacted it have
done so nearly verbatim Qur tax credit provision is a variance,
but the DOR thought it inportant to do that.

SENATOR OGAN said he thought it didn't look |ike streamnining,
but nore |ike adding nore regulations and hoops to junp through.

SENATOR THERRI AULT said the escrow was set up as a source of
payi ng possible future judgnents. He didn't understand how this
prevents them from becom ng judgnent proof.

MR. BARNHI LL explained that the context of this is the Master
Settlenment Agreenment. The states sued the mpjor tobacco
conpani es, not the hundreds of small ones. To fund the revenue
stream the tobacco conpanies raised the price of cigarettes. The
concern was that only the nmjor conpanies were raising the price
of cigarettes and the snmaller conpanies could conme in and grab
mar ket share. That would essentially underm ne the agreenent.
This provision was put in to level the economic playing field
for those smaller companies. The nobney sits in escrow for 25
years. In Alaska, the total amunt of escrow that has been
required to be deposited over the 3.5 years this program has
been in effect is about $40,000. So, there's not nuch point in
suing the conpanies, because there's not nmuch to recover from
t he escrow accounts.

SENATOR THERRI AULT asked how they get to be judgnent proof
before liability arises.

MR. BARNHILL replied if they are a small conpany and they go
bankrupt in 10 years, there's no noney to recover from them
unless there is noney sitting in the escrow account. The tax
provision is on page 5, line 16, and is paid at the point of
inportation, not at the point of sale to the consuner.

SENATOR FRENCH asked if this legislation works in conjunction

with tax stanps and pricing floors in other legislation they are
di scussing this year.
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MR BARNHILL replied he is aware of that |legislation and
al though HB 224 doesn't work in conjunction with it, it's not
inconsistent with it, either.

SENATOR FRENCH said that he needed nore tine to consider the
bill.

CHAI R SEEKINS said they would hold the bill for further work.

SB 93- ADVERSE POSSESSI ON

CHAI R SEEKI NS announced SB 93 to be up for consideration.

SENATOR WAGONER, sponsor of SB 93, explained that version X
creates two subsections - one for wutilities and one for the
state. Subsection (c), line 14, wll allow public utilities to
get rights to an easenent for utility purposes after 10 years.
Subsection (d) was mnmade for DOT wth slightly different
| anguage, but acconplishes the sane goal.

SENATOR FRENCH said the coastal trail runs along the coast in
his district and about 100 yards behind it, honmes have been
devel oped for 40 years. There are lots between the trail and the

hones that will go up for sale pending soil testing. Folks have
been accessing the coastal trail with a little by way through
the woods since the trail was built (20 years ago). It | ooks
like there's going to be a fight now between the devel opers and
t he honeowners over access to the coastal trail. They haven't
recorded title of any kind or easenent or taken any |egal
action. He wanted to know if this bill would alter their right

to litigate access they have been using.

SENATOR WAGONER replied he couldn't answer that, but M.
Ti I I'i nghast coul d.

MR.  TI LLI NGHAST, Seal aska Corporation, said the answer is no.
"What ever rights the public acquired by virtue of that past
usage wouldn't be affected by this bill."

SENATOR FRENCH asked if it would fromthis tine forward.

SENATOR THERRI AULT interrupted to nove to adopt CSSB 93(JUD),
version \ X. There was no objection and it was so ordered.

MR, TILLINGHAST replied page 2, line 19 says, "the continued
ability to perfect access to public trails" so access is
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preserved in the bill to the extent of DOTI's ability to preserve
access for a paved road.

SENATOR OGAN asked if anyone renmenbers the Hillside park access
case.

SENATOR FRENCH said that he renenbers it was about access to
Rabbit Lake - froma trail head across private land to state park
| and. The trail had been used for perhaps 30 years. Through a
series of state bungles, that access was |lost and the litigants
ended up buyi ng access fromthe owner.

CHAI R SEEKINS asked what caused Sealaska to bring this issue
before the Legislature and how this m ght address it.

MR, TILLINGHAST replied that Sealaska has had to expend
significant attorney's fees and tinme evicting squatters from
their property, who squatted in reliance on the law, as it
exi sts today. The fact that they were successful in getting them
off is alnobst beside the point, because they had to spend a |ot
of noney to do that and they continue to have to patrol the
property. The philosophical reason is that as private property
owners, they do not feel they should have obligations placed on
them to consistently patrol their property to chase off
"thieves" any nore than the governnent should have that
obligation. It may have had social value in the past when we
didn't want to take land from the railroads, but those days are
over.

CHAI R SEEKI NS asked if there are regulations that protect Native
| ands from notorious adverse possession.

MR, TILLINGHAST replied there are. The doctrine of adverse
possession protects any land a corporation received under ANGSA
until that land is developed. Unfortunately, the courts have
devel oped a very low threshold for the mnmeaning of devel oped
saying that |ands are devel oped as soon as they are subdivided.
There is no question that l ogging would be considered
devel opi ng.

CHAI R SEEKINS asked why sone of the other |arge corporations
weren't sitting here with him because they surely had the sane
pr obl em

MR.  TILLI NGHAST responded that he assunmed they did, but he
couldn't speak for them
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SENATOR OGAN asked why section 1 was divided into two
par agr aphs.

SENATOR WAGONER expl ained the original bill had a section that
pertained to DOI. Chugach Electric and Homer Electric expressed
concern and they tried to conbine themw th the DOT section, but
it didn't work out. So, they were separated.

CHAIR SEEKINS said this bill in effect elimnates squatters'
rights and if there's a good faith m stake about soneone's
property line, that's not affected by this.

SENATOR WAGONER concurr ed.

SENATOR THERRI AULT noved to pass CSSB 93(JUD) from conmttee
with zero fiscal note and individual reconmendations. There was
no objection and it was so ordered.

8:40 - 8:45 a.m - at ease

HB 214- PUNI TI VE DAMAGES AGAI NST EMPLOYERS

CHAI R SEEKI NS announced HB 214 to be up for consideration.

REPRESENTATI VE RALPH SAMUELS, sponsor of HB 214, said the bill
creates new gquidelines for damages against an enployer under
vicarious liability. It stipulates that an enployer shall not be
responsi ble for paying damages unless he okayed the act. The
point is if a conpany did nothing wong, it should not be
puni shed, which is what punitive danages are for.

The bill does not have anything to do with direct damages or
conpensatory danmmges. Language conmes from restatenents of
National Standards. The Alaska Supreme Court found in the
Laidlaw case, that if it had come up in trial, they would have
| eaned toward the National Standards.

SENATOR FRENCH said he thought the purpose of this bill was to
overturn the result of the Laidl aw case.

REPRESENTATI VE SAMUELS said he didn't know how the case ended,
but he knows what the court said.

SENATOR FRENCH said the one place this bill differs from the

restatenent of National Standard has to do with the enployee
wor king in a managerial capacity for the enployer.
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REPRESENTATI VE SAMJELS said they wanted to nake sure they had
soneone who had control over the policies of the conpany.

SENATOR FRENCH said he noticed that the restatenent was carefu

to add to the nanagerial reference "who was acting in the scope
of enploynment."” This bill says you can only award punitive
damages if the enployee was a nmanager of the enployer, not that
they were acting within the scope of enpl oynent.

M5. SARAH NELSON, Staff to Representative Sanuels, responded
that there are two different kinds of this law, the narrower
conplicity of rule and the one that is acting within the scope
of enploynment. They were ainming at a narrower construction.

M5. MARSHA DAVIS, GCeneral Counsel, FEra Aviation, said she
t hought that |anguage was left out because it resulted in a
tighter definition than the restatenent, but it broadens the
nunmber of people it would affect.

TAPE 03-38, SIDE B

SENATOR FRENCH asked if this would penalize the |ead on a night
shift for Exxon or BP.

M5. DAVIS replied that you would have to ask yourself whether
that individual has sufficient authority and control to make
decisions for the alter ego - the enployer. They are | ooking for
sonmeone who can create and alter conpany policies.

SENATOR OGAN said the nobst infanmous case of vicarious liability
he could think of was Joe Hazelwod on the Exxon Val dez. Exxon
has a policy that you don't drink and drive their ships. So, are
t hey suddenly not |iable because he violated their policy?

M5. DAVIS replied that the $5 nmillion in punitive danages were
assessed against Exxon directly. M. Hazelwod had punitive
danmages for $5,000. This bill wouldn't touch anything that has
to do with maritime law, but it would nake Exxon or BP l|iable
for M. Hazelwood' s punitive danmage assessnent.

SENATOR FRENCH asked if she thought this bill would have
produced a different result in the Laidlaw case.

M5. DAVIS replied she didn't think it would, but it wuld be a
very close question. The question was did Laidlaw know the
i ndi vi dual had a drug/al cohol problem and yet allow himto drive
the van. The jury could conclude that was reckless behavior on
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the part of Laidlaw and that would have the sanme result, that
Lai dl aw was responsi ble for the punitive danmages.

M5. DAVIS said one reason the vicarious liability should stay
with the enployee is that |awers go after the deep pockets. In
this case Laidlaw was liable to pay the $100,000 that was
assessed and the enpl oyee got off scot-free.

It's appropriate if you' re going to punish soneone for
the wong doing that they actually be punished rather
than sliding that punishnent to what is essentially an
i nnocent party in the transaction and allows the bad
behavior to proceed on because they [don't have the
deepest pocket. ]

SENATOR FRENCH asked why they wouldn't include the phrase "held
in the course and scope of enploynent” since that's the test
they used in Laidl aw.

M5. DAVIS replied that wunder Alaska law, you couldn't be
determined to be vicariously liable without an initial finding
that the conduct of the enployee was wthin the scope of
enploynent. It's a bit duplicative to have a precondition that
presunes the action was wthin the scope of enploynent. It
woul dn't hurt anything to put it back in, but it would be
duplicati ve.

SENATOR THERRI AULT asked if is he acting as an enployee if he
| ets an enpl oyee use one of his nobile rigs over the weekend.

M5. DAVIS said the question would be whether his business
recei ves any conpensation for that use.

SENATOR THERRI AULT sai d no.

M5. DAVIS said she would question whether any conduct by that
enpl oyee could be tied back to his business.

MR JIM WLSON, Alaska Air Carriers, supported HB 214 saying it
woul d reduce the cost of their insurance. They have an extensive
training program but one pilot didn't follow procedure and use
the mrror to observe external |oads carried under the aircraft
when landing in a confined area. H's blades hit a stunp and the
aircraft was totaled. Fortunately, there were no injuries or
deat hs, but had there been, they could have seen punitive danage
suits. The pilot put the conpany at risk and those are the kind
of things he is concerned about.
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SENATOR FRENCH asked if he was sued or whether any noney changed
hands.

MR WLSON replied it was an expensive accident; they lost a
hel i copter and the pilot lost his job.

SENATOR ELLIS asked if he thought his insurance rate would go
dowmn with this |egislation.

MR WLSON replied his insurance underwiter told himit would
be one of the tools that would help it go down.

SENATOR ELLIS asked M. WIlson if the insurance underwiter said
he would reduce his insurance premum if he got this bil
passed.

MR. WLSON repeated he just said it would be one of the tools
that would make it go down.

SENATOR ELLIS said after the bill has been signed into |aw, he
wanted M. WIlson to tell him how nuch his insurance went down.
"I''l'l be really excited if that, in fact, ever happens.”

MR. WLSON said he believed it woul d.

M5. PAM LABCLLE, President, Alaska State Chanber of Comrerce
supported HB 214. Prior to the passage of tort reformin 1996 or
97, the insurance rates in this state were escalating at an
astonishing rate. A great deal of it was because of the punitive
damage assessnents, because you can't insure against punitive
damages because they are used to punish a w ongdoer.

If you go to court, however, you run the risk of getting a
punitive assessnment and that causes nmany businesses and their
i nsurance conpanies to settle out of court rather than take that
chance. She said the insurance rate mght not go down, but it
could level out or rise slightly versus the astronon ca

i ncreases that happened before passage of the tort reform
| egi sl ation and the punitive damages definition.

CHAI R SEEKINS said that negotiating an insurance rate is a |long
process, especially with a business. He agreed that rates could
fall or at least not rise as fast as they find ways to keep the
truly responsible parties liable for their actions.
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SENATOR FRENCH said he thought this bill restricts the doctrine
too far.

Reading the Laidlaw is kind of an eye-opener for
anybody with a child who goes to school, because in
the Laidlaw case this bus driver was, as far as | can
tell, smoking marijuana every single day and show ng
up to work after having snoked marijuana and, in the
course of her job, rolled the bus with a bunch of kids
in it and hurt the kids. The trial jury, as they
sonetimes do, kind of lays down a big heavy punitive
award, which the trial court reduced substantially -
because contrary to popular opinion, there is sone
oversight of punitive danage awards. Frankly, | think
a bus conpany that enploys a bus driver that 1is
snoking marijuana every single day should tighten down

the screws a little bit to neke sure that isn't
happening. If it takes a punitive danage award to nmake
them tighten down the screws, |'m okay with that. |
think this bill needs to be amended to nmake sure that
enpl oyees acting wthin the scope of their enploynent
are i ncl uded Wi t hin t he definition of t hose

i ndi viduals who put the conpany on the hook.

He would be much nore confortable if the bill mrrored the
| anguage of the restatenent, which is the national standard.

SENATOR THERRI AULT said he needed nore time to go through the
I ssues.

SENATOR SEEKINS said they would hold HB 214 for further

consideration. There being no further business to cone before
the conmttee, he adjourned the neeting at 9:20 a.m
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