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Senat or Ral ph Seekins, Chair
Senator Scott Ogan, Vice Chair
Senat or CGene Therri aul t

Senat or Johnny Ellis

Senator Hollis French

MEMBERS ABSENT
Al'l nmenbers present
COW TTEE CALENDAR

CS FOR HOUSE BILL NO 52(JUD)
"An Act relating to the forfeiture of property used to possess
or distribute child pornography, to commt indecent view ng or
phot ography, to commt a sex offense, or to solicit the
comm ssion of, attenpt to commit, or conspire to commt
possession or distribution of child pornography, indecent
vi ewi ng or phot ography, or a sexual offense.”

MOVED SCS CSHB 52( STA) QUT OF COW TTEE

CS FOR HOUSE BILL NO 2(JUD)(title am
"An Act relating to the statute of limtations for certain civil
actions relating to acts constituting sexual offenses; and
providing for an effective date."”

HEARD AND HELD

SENATE BI LL NO. 85
"An Act relating to sentencing and to the earning of good tine
deductions for certain sexual offenses.”

HEARD AND HELD

SENATE BI LL NO. 97

"An Act relating to public interest litigants and to attorney

fees; and anending Rule 82, Alaska Rules of Civil Procedure.”
MOVED SB 97 QUT OF COW TTEE

SENATE BI LL NO 22
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"An Act limting the factors that may be considered in naking a
crinme victins' conpensation award in cases of sexual assault or
sexual abuse of a mnor."

SCHEDULED BUT NOT HEARD

NON- AGENDA | TEMS

SENATE CONCURRENT RESCLUTI ON NO. 9
Suspendi ng Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of
the Alaska State Legislature, concerning House Bill No. 52,
relating to the forfeiture of certain property used in certain
crimes.

MOVED SCR 9 OQUT OF COW TTEE

PREVI QUS ACTI ON

HB 52 - See State Affairs m nutes dated 4/8/03.

HB 2 - See State Affairs m nutes dated 4/10/03.

SB 85 - See State Affairs m nutes dated 4/10/03.

SB 97 - See Resources mnutes dated 3/28/03, 4/7/03 and
Judi ciary m nutes dated 4/23/03.

W TNESS REG STER

Representative Lisel MCQuire

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Sponsor of HB 52.

Ms. Suzanne Cunni ngham

Staff to Representative Kevin Meyer

Al aska State Capitol

Juneau, AK 99801-1182

PCSI TI ON STATEMENT: Commented on HB 2.

Representati ve Kevin Meyer

Al aska State Capitol

Juneau, AK 99801-1182

POSI TI ON STATEMENT: Sponsor of HB 2.

Ms. Linda WIson, Deputy Public Defender
Al aska Public Defender Agency
POSI TI ON STATEMENT: Supported SB 85.

Ms. Laurie Huganin

Al aska Network on Donmestic Violence and Sexual Assault
Juneau AK
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POSI TI ON STATEMENT: Supported SB 85.

Ms. Anni e Carpeneti

Crimnal D vision

Depart ment of Law

PO Box 110300

Juneau, AK 99811-0300

PCSI TI ON STATEMENT: Supported SB 85.

Ms. Portia Parker, Assistant Conmnm SssSioner
Department of Corrections

431 N. Franklin, Suite 400

Juneau, AK 99801

POSI TI ON STATEMENT: Comment ed on SB 85.
ACTI ON NARRATI VE

TAPE 03-32, SIDE A

HB 52- SEX CRI ME AND PORNOGRAPHY OFFENSES

CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 1:20 p.m Present were SENATORS
OGAN and FRENCH. He announced HB 52 to be up for consideration.

REPRESENTATI VE LI SEL MCGUI RE, sponsor, explained that the new CS
adds a punitive sentencing option for judges to use in the cases
of child pornography, indecent photography, etc. under AS
11.61. 123 — AS 11.61.127. The goal is to provide |aw enforcenent
with the tools that would cone, for exanple, out of a conputer
to allow them to see where a perpetrator has been. She said it
has becone a better bill with the addition of Senator Dyson's
| anguage that adds a new section (d) to AS 11.61.125, which
expands the definition of distribution of child pornography to
i nclude providing billing collection or other ancillary services
or otherw se supporting activities.

She explained that across the United States sone people are
setting up server farns to provide billing services to serve
por nography sites and others. Those people are |ooking at Al aska
because of our col der tenperatures and access to natural gas. W
are, therefore, anticipating a boom of server farnmers and want
to nake it absolutely clear that they are legitimte and cannot
prey upon our children.

SENATOR THERRI AULT arrived at 1:22 p.m
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SENATOR FRENCH said he has had personal experience wth
prosecuting hi ghly sophi sti cat ed por nogr aphy conput er
perpetrators.

SENATOR OGAN added that children are getting jaded with sone of
the filth that conmes over the Internet. A GCl tech rep told him
that one third of the sites on the Internet are pornographic and
that's what is actually funding the rest of the Internet.

REPRESENTATI VE MCGUI RE said that it is an all-pervasive problem
but if they can start at the federal |evel and nake |aws for all
states to be off limts, that would be a good place to start.
She also felt there would be nore of a shift in the future in
the area of child pornography and First Amendnent rights as it's
use on the Internet is conpared to the real and significant harm
that it brings to a child and our society.

SENATOR OGAN noved to pass SCS HB 52(STA), version \H from
committee wth individual recommendati ons. There were no
objections and it was so ordered.

SENATOR THERRI AULT noved to pass the two zero fiscal notes
attached to HB 52 from commttee and asked for unaninous
consent. There were no objections and it was so ordered.

SCR_ 9- SUSPEND UNI FORM RULES FOR HB 52

SENATOR THERRI AULT notioned to pass SCR 9 from conmttee wth
i ndi vidual reconmmendations. There was no objection and it was so
or der ed.

HB  2-ClVIL STATUTE CF LI M TATI ONS/ SEX OFFENSES

CHAI R SEEKI NS announced HB 2 to be up for consideration.

M5. SUZANNE CUNNI NGHAM staff to Representative Kevin Meyer,
said that HB 2 is a clean up bill to HB 210, which passed in the
2001 session. It clarifies which m sdenmeanors and which felonies
i nvolving sexual assault and sexual abuse of a mnor have a
three-year statute of limtations and which have no statute of
limtation. She told nenbers:

In the original bill, HB 210, the crimnal statute of
limtation for felony sexual assault and sexual abuse
or a mnor was renoved and that was the original
intent. However, when HB 210 cane to the House fl oor,
an anmendnment was adopted that elimnated the civil

SENATE JUD COW TTEE -4- April 28, 2003



statute of |imtation for felony sexual abuse of a
m nor and felony sexual assaults. The one thing the
anendnent did not do is reference the particular

crines in the crimnal code. So, it was wuncertain
which felonies were intended to have no civil statute
of limtation and which ones would have a three year
or two year civil statute of Ilimtation. It also

didn't make a special provision for m sdeneanor sexual
abuse and sexual assaults. So, indirectly the civil
statute of limtations for those m sdeneanors dropped
back to two years for torts, in general

The crines that were inadvertently changed by the
fl oor amendnent were m sdenmeanor sexual assaults,
m sdeneanor sexual abuse of a mnor, incest, felony
i ndecent exposure and unlawful exploitation of a
mnor. Prior to the floor anendnent, the statute of
limtations for these crines was set at three years.
So, under HB 2, which is before the conmmttee,
unl awful exploitation of a mnor, which is a class B
felony, is added to the list of felony sexual assault

crines W th no civil statute of limtation.
M sdeneanor sexual assaults, m sdeneanor sexual abuse
of a mnor, incest, and felony indecent exposure are
reestablished at three years for the civil statute of
limtation.

She said that HB 2 has a retroactive clause because the 22nd
Legislature did not intend the indirect change that occurred
with the floor amendnent. She said the title was anended to
clarify that the civil actions are limted to the civil actions
for acts constituting sexual offenses.

SENATOR OGAN said he is struggling wth the retroactive
provision. He thought that would nmake this bill ripe for
litigation and asked, "Wy don't we just say from now forward?"

SENATOR ELLIS arrived at 1:35 p. m

M5. CUNNI NGHAM replied that while working wth the revisor of
statutes on this legislation, they discussed the retroactive
clause and it was clearly not the intent of the legislature to
change the statute of l[imtations. They feared that there m ght
be people who would not have the opportunity to seek civil
recourse pertaining to the crines.
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SENATOR OGAN said again that he thought this |anguage was
inviting litigation.

CHAIR SEEKINS said he was confused about the statute of
limtations that was to start on OCctober 1, 2001; anything
beyond that date is outside the statute of Ilimtations and
anything within that date is wthin the statutes of |limtations
that are created by this | aw.

REPRESENTATI VE MEYER explained that he did not want the
anendnent to adversely inpact anyone that fell in the gap of
anbiguity. Basically, this is a cleanup bill of what was not
captured in the anmendnment made by the mnority |eader on the
House fl oor.

SENATOR FRENCH said he wanted a couple of days to look into the
statute of limtations issue and bring the bill up at the next
reasonable tine frane.

CHAI R SEEKI NS announced that there were no objections to hol ding
the bill and it would be brought up on another day.

SB_ 85- REPEAT SERI QUS SEX OFFENSES/ VI CTI M COVP.

CHAIR SEEKINS announced SB 85, wversion\U to be wup for
consi deration.

SENATOR FRENCH, sponsor of SB 85, explained the inpetus behind
this bill is to increase the penalties for repeat sex offenders,
the true repeaters. The |aw today doesn’'t distinguish between
the first felony conviction and he feels if your first felony is
a vehicle theft and the second is a sex crine, that's okay; but
if you' ve been convicted of a sex crime and you conmt another
one, that's another thing altogether and you' ve shown that you
didn't get the nmessage. He is asking for a lot nore jail tine
for the second go-around.

Attachnent A shows the current sentencing law. Presunptive
sentencing is applied if you ve been convicted of a felony in
the past and you conme to the court on a second go-around.
Uncl assified felonies are the nost serious crimes  of
penetration. A first felony offense carries eight years; if you
have a prior felony and you commt a sex assault in the first
degree, you get 15 years. This |aw does not distinguish as to
whet her or not that first crime was anot her rape.
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The other portion of the bill is that it takes away good tine.
Fol ks get a one-third good tine deduction for basically mnding
their Ps and @ in prison, which nmeans a 15-year sentence can be
served in 10 years. However, the federal system does not have
good tine. Qur system uses good tinme to encourage folks to
behave well in prison but the repeat offenders have used up
their good tine.

SENATOR FRENCH said that Alaska has led the nation for the | ast
25 years in per capita reported rapes and, "W owe it to the
folks we represent to tell them that we are going to take this
seriously and that people who repeat are going to go away for a
long tinme."

He used the exanple of a man in Fairbanks who recently was
convicted of fondling his wife's 15-year old sister and her
friend after giving them alcohol. Maybe that is the only tine

he'll go wong in his life, buy naybe not; mybe when he does
his prison time, he'll do it again and at that point, this guy
"can't fix hinmself." The law is designed to treat repeat

of fenders, a small hard-core class differently; it also protects
wonen and chi |l dren.

SENATOR THERRI AULT asked him to explain the age difference in
statute for sexual assault.

SENATOR FRENCH replied that there has to be a three-year age
difference. If the girl is 14, 15, or 16 and a male is three
years older than she is, he can't have a relationship with her
So, a 1l4-year old can have a relationship with a 16 or 17-year
old, but not with an 18 year old. Those are the areas that are
prosecuted the |east, prosecuted with the nost care, prosecuted
typically with a schoolteacher situation

SENATOR ELLIS pointed out as a side note that there are public
service announcenents issued by the Departnment of Health that
make the point about di fferent ages and inappropriate
rel ati onshi ps.

MS. LINDA WLSON, Deputy Public Defender, praised Senator French
for addressing the high per capita rate of rape in Al aska, and
in Anchorage in particul ar

The concerns of the agency are the harshness and extremty of
the solution he has proposed. The increase in the nmaxi num
sentences and presunptive sentences are very severe, increasing
by 10 years the maxinmum sentence for class A and class B
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felonies for a sex offense. It also doubles the sentence for a
class C felony. The concern is with the disparate treatnent and
equal protection. Treating sex offenders differently by pulling
them out of the classification system they are in raises the

risk that there will be a challenge of unequal protection. She
expl ai ned:
Anot her section on page 3, lines 17 - 18, shows what

the current law is, if you are convicted of a first
felony offense (unclassified), if you possessed a fire
arm or dangerous instrunent or caused serious physical
injury, you would get 10 years. |If you were convicted
under the second provision of that, it's unclassified
for a sex assault in the first degree and you get a
presunptive 10 years. If you're convicted of a class A
felony for an attenpted sex assault, on page 4, line 7
- if it's a first felony conviction, you possess a
firearm or dangerous instrument or cause serious

physical injury, it's the sanme 10 years. So, a
presunptive for a class A and an unclassified are
identical. Whereas in another offense you wouldn't

have that junping up so high

M5. WLSON said the other problem is when you have a specific
law that deals with second felony sex offenders, in Title
12.55.155 (c)(21), there are aggravators that already address
when you have a prior offense or a simlar one.

She explained that Section 6 elimnates the 10-year |ook back
for prior convictions. So, no natter what the prior conviction
was, it doesn't have to be a prior sexual offense, there would
be no 10-year | ook back Iimtation anynore.

She stated that totally elimnating good tinme seens to be
extrenme and raises concerns about the ability to supervise these
peopl e. She told nenbers:

It seems you would want to ease them back into the
comunity and have the ability to supervise themin a
community on mandatory parole, which you' re not going
to be able to do. They're going to have to do their
entire sentence. If there's no treatnent available in
the institution, they're going to get out and not have
any of the benefits of treatnent or the supervision
you woul d have normally for people who are released on
mandat ory parol e.
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TAPE 03-32, SIDE B

M5. WLSON pointed out that another part of the statute |unps
these people with two other categories of offenders that don't
get any good tine. However, those people fall wunder Title
12.55.125(j) after they have served half of their sentence so
they get an opportunity to go back before the court for a

nodi fication of +their sentence. It is the sane for people
convicted under Section L that get a mandatory 40 to 99 year
sentence. People convicted under this bill would not have the

opportunity to go back before the court for a nodification. They
woul d have no opportunity for good behavior in the institution
assessed for purposes of pleaing for sone sort of nodification
or reduction.

She did not think they would have incentives that would be

hel pful for the Departnent of Corrections. This bill wll have a
fiscal inpact on the operations of the Public Defender Agency as
there will likely be nore litigation and nore cases that go to

trial when a person who is charged with an offense is going to
receive such an increase in a sentence. There could be |onger
and harder trials and nore appeals if a person is convicted. The
| onger sentences could result in nore suspended tine down-the-
road and nore increases in probation revocations.

M5. LAURI HUGANIN, Al aska Network on Donestic Violence and
Sexual Assault, said she supported SB 85. During FY02, over
2,000 victinms of sexual assault canme to the Network's prograns
seeki ng support services. One in four girls and one in six boys
will be sexually assaulted before they reach the age of 18. The
Network supports both concepts in the bill of increasing
sentences for repeat offenders and elimnating the good tine.
She conti nued:

It's inportant to realize that the first tinme sonebody
gets in front of the court isn't the first tinme they
have commtted a sexual offense. You can |ook at
research, you can talk to inmates, you can |ook at
people who are going through treatnent and find out
that they have sexually assaulted many nore people
than what they are com ng before the court for even in
their first occasion, particularly wth children

You'l | often find many counts of abuse there during
the trial and afterwards. So, it's inportant to know
that they are already repeat offenders the first tine
t hey cone. ...
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When you | ook at treatnent, what you find when you're
reading studies and looking at recidivism is often

they'Il say, '"Wll, if that person received treatnent,
they' || | ast | onger in t he comunity bef ore
reof fense." They don't say, 'They're not going to
reoffend." It's just that they're able to maintain

thenmsel ves longer in comunity wthout reoffense if
t hey go through treatnent.

M5. HUGANIN stated that people who believe in treatnent
acknowl edge that keeping offenders out of the community really
is the best protection. O her states do day-for-day sentencing
for sex offenders, like Arizona. Oher felons are able to have
their time reduced by 15% In Tennessee a child rapist and
multiple rapist is required to serve their entire sentence
undi mi ni shed by any sentence reduction credit; other felons in
Tennessee are able to. In Oregon, earned tine is not available
for a specific set of felons, which includes people convicted of
sexual assault and sexual assault of a mnor. 1In Illinois,
of fenders get 50% off good tine for alnost every offense except
sexual assault and abuse. Those offenders are not able to get
nore than 4.5 days of good conduct credit for each nonth served.
lowa's sentencing for repeat sex offenders differs from
sentencing for repeat offenders of other felonies. A person
convicted a second time for a predatory offense, which is a
felony, has to serve tw ce the maxi num period of incarceration.

SENATOR ELLIS asked if Alaskan statistics justify that this
| egi sl ati on pass this year rather than next year.

M5. HUGANI N replied yes.

M5. ANNIE CARPENETI, Crimnal Division, Departnent of Law,
supported SB 85 for the reasons stated.

SENATOR THERRI AULT asked her if the departnment would be
submtting a fiscal note.

M5. CARPENETI replied that they prosecute these cases vigorously
as it is. The length of the sentence wouldn't have that mnuch
i npact on the departnent’'s prosecution efforts.

SENATOR THERRI AULT said the Departnent of Corrections' fiscal
note is zero yet people would be spending nore tine behind bars.
He asked Senator French if he spoke to the Departnent of
Corrections about that and why it is not asterisked.

SENATE JUD COW TTEE -10- April 28, 2003



SENATOR FRENCH replied that he had the sane concern and expected
a hefty fiscal note. However, he had several conversations with
Ms. Parker about this subject and the gist was because these
folks tend to come back in the system one way or another, that
it's hard to quantify how much nore they will spend.

CHAIR SEEKINS said it wuld also be hard to forecast the
chilling effect that serving nore tine would have on of f enders.

SENATOR THERRI AULT said he really couldn't see any savings and
want ed to know nore about the fiscal inpact beyond five years.

SENATOR FRENCH said he would get a better explanation for the
Department of Corrections fiscal note.

2:22 - 2:30 p.m - at ease

SENATOR THERRI AULT said the fiscal note indicates zero for the
first five years, but he was concerned that there would be
substantial costs after that and wanted the departnent to
conment .

VS. PORTI A PARKER, Deput y Comm ssi oner, Depart nent of
Corrections, explained that they had a difficult tine trying to
project the potential inpact down the road, which would nore
likely be 15 to 30 years and certainly not within the first five
years. She expl ai ned:

The reason we chose to not even attenpt to estimate
that is we had our research division look at the
recidivism rate for sex offenders and we determ ned
that it mght actually save the crimnal justice, as a
whol e, noney, because of the high rate of recidivism

for sex offenders. [1'lIl give you sonme statistics.
Currently, in custody on a sex offense, we have 727
offenders. In previous and released at sone point,

were 581, so, about 80% The average nunber of tines
admtted, for all the sex offenders in our system was
6.24 tinmes - arrested, charged. The percent admtted
to DOC 10 or nore of that group of sex offenders was
52% So, with the cost of offenders comng back in,
booking, law enforcenent, court costs, prosecutors,
defenders and then into the Departnent of Corrections
and back out again was so high that we weren't even
sure it would be an increased cost in the long termto
just leave themin prison.
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It mght be a slight increased cost to DOC, but we
couldn't even really deternmine that. If there were a
hi gher cost, maybe for the Department of Corrections,
there may be a savings or at |east cost containnent
down the road.... That is why we did not project out
the cost. It was indeterm nate. W could not determ ne
whet her it would actually be an increase.

CHAI R SEEKINS asked if she had any statistics on how |long the
repeaters are out on the street before they are back in.

M5. PARKER replied that she didn't ask for that information.

SENATOR OGAN said the difference is there are fewer victins out
t here.

SENATOR ELLIS said her figures put this issue in perspective and
asked if she was in favor of passing the legislation. The
statistics she nmentioned are people who are either unwilling or
unable to stop their bad behavior and they keep victimzing
agai n and agai n.

SENATOR THERRI AULT asked the departnent to wite wup this
di scussion and attach it to the fiscal note.

SENATOR OGAN said he wanted to know how many victins knew the
per petrator.

SENATOR FRENCH responded that far nore know their perpetrator
than he woul d guess. The classic rapist who drags a stranger off
in the bushes is rare. Typically, sex offenders present well and

behave in prison, but they'Il get out, go out and do their
groom ng behavior. They'll plan a long tine before they comm:t
the crine.

CHAI R SEEKINS said they would hold the bill for the work on the
fiscal note.

SB  97-ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

CHAI R SEEKI NS announced SB 97 to be up for consideration. This
bill primarily provides that in a civil action contesting a
decision of the Departnent of Environnental Conservati on
attorney's fees may not be awarded to or against a public
interest litigant as provided in Rule 82(g) in the Al aska Rules
of Civil Procedure. This would be, in effect, on the floor a
vote for a direct court rule anendnent.
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SENATOR FRENCH said he noticed the snmall anount of noney
i nvol ved. He canme up with $718,000 over the course of a decade
for public interest litigants in the natural resources area and
that's about enough to pay one person $70,000 per year to be the
one nenber of the public who challenges the governnent on their
public resources front. Another point is in the final paragraph
of the fiscal note. The idea to sonehow provide legal fees to
these folks drives litigation and nmakes people file cases they
woul dn't otherw se file. None of the cases have been found to be
frivolous, which nmay not be the best neasure. However, the
fiscal note says they have not been able to find objective data
to indicate whether or not the public interest exception is a
primary notivation for parties to litigate public interest
I ssues.

CHAI R SEEKINS responded that the $70,000 is only one facet of
what they are considering, because Senator French is |ooking
only at the anmounts that were awarded to public interest
litigants, not the anobunt of noney the state had to spend that
the public interest litigants nay have had to pay the state.
Subj ective data indicated and a nunber of people in the
Department of Law felt that cases were being brought by public
interest litigants to harass and delay, which cost the state a
tremendous anount of noney. Testinmony from the conpanies that
were delayed also indicated that they incurred mllions of
dollars in losses in terns of appreciation on equipnent and
additional tinme necessary to bring worthwhile and permtted
projects to the extraction phases.

SENATOR OGAN noted the cost to the treasury, as well, that cones
from conpani es bei ng di scouraged to even do busi ness here.

CHAIR SEEKINS comrented that Alaska is the only state with a
Rule 82 type of provision, which causes higher insurance rates
and he thought providing an exenption to the state in this
category was reasonabl e.

2:50 p.m

SENATOR OGAN noved to pass SB 97 from commttee with individua

reconmendations and the attached fiscal notes. SENATOR ELLIS
objected. Senators Therriault, Ogan and Seekins voted Yyeas;

Senators Ellis and French voted nay; and SB 97 noved from
committee.

CHAI R SEEKI NS adj ourned the neeting at 2:52 p.m
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