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CHAIR RALPH SEEKINS <called the Senate Judiciary Standing
Commttee neeting to order at 1:07 p.m Senators Therriault,
Qgan, French and Chair Seekins were present. Chair Seekins
announced the conmmttee would take up two new bills, SB 97 and
SB 98, and possibly SB 89 that was previously heard. The
commttee then took a brief at-ease.

SB  97-ATTY FEES: PUBLI C | NTEREST LI Tl GANTS

MR. CHRI'S  KENNEDY, assi st ant att or ney gener al in the
envi ronnmental section of the Departnent of Law (DOL), presented
SB 97 as follows.

The public interest litigant doctrine was created by
the Al aska Suprenme Court in the 1970s. The court has
defined a public interest litigant to be a person who
brings litigation that seeks to effectuate strong
public policies, would benefit nunerous people, could
only be brought by a private party, and that |acks
sufficient economc incentive for a private party to
sue if it weren't for that broader public inportance.

Litigants who qualify as public interest litigants
benefit from an uneven playing field with regard to
attorney fees. They obtain reinbursenent for their
full attorney fees if they win. They may even obtain
fee reinbursenent if they do not actually prevail in
court but they're determned to have been a catalyst
for changed behavior by the other party. If they | ose,
on the other hand, the winning party can recover no
fees at all from them The public interest Ilitigant
doctrine is not part of Court Rule 82. It's a comon
| aw doctrine that operates outside of the court rule
f ramewor k.

When it is applied to the state, the public interest
litigant doctrine represents a substantial public
subsidy for suits against the state. In the natural
resource area, the state has paid out about three-
quarters of a mllion dollars to public interest
litigants in the last 10 years. In giving you that
statistic, |I'm talking about ordinary natural resource
cases. |I'm excluding the nental health |and case,
which is kind of a special and, hopefully, a one-tine
event .
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The payees for these public interest litigant fees
have included G eenpeace, Trustees for Al aska,
Sout heast Al aska Conservation Council and a nunber of
other entities. That payout of funds to these parties
understates the degree of the subsidy. The flip side
of the public interest litigant doctrine is that these
parties did not have to worry about paying the state's
fees if the state prevailed. This nmeans that the
calculus going into litigation is very different for
them People seeking to overturn or obstruct actions
of the state have an affirmative incentive to take a
chance on doubtful clainms because they may wn and
earn large rewards in the form of full fees wthout
having the counterbalancing risk of even partial fees
being awarded against them The public interest
litigant doctrine strongly encourages litigation of
the kind that is quite expensive to the state.

SB 97 restores balance to these litigation incentives
in the natural resource area, concentrating on cases
that are arrived out of decisions that involve
considerable public attention and public review The
parties seeking to challenge these decisions would
have to engage in the sanme balancing of I|imted
financial rewards for victory and |limted financial
penalties for being wong that everyone else does.
Hence, nost public interest organizations are well
financed. They can engage effectively in the cal culus
w thout any disadvantage. They do not require a
subsidy to pursue their agenda.

The anmendnent you see before you adjusts SB 97 in two

inportant ways. First of all, it clarifies that this
| evel i ng of t he pl ayi ng field applies to
adm ni strative appeals and not just to ordinary civVi

actions. The previous version of the bill sinply said

that civil actions would be covered and, apparently,
at | east sone of the case |law differentiates between a
civil action and adm ni strati ve appeal .

Secondly, this change would delete the court anendnent
part of the rule. The bill had attenpted to go beyond
limting the public interest litigant doctrine and to
address awards of enhanced fees under Cvil Rule 82-3.
It was decided, based on comments received since the
bill was introduced, that the bill should address only
public interest litigant doctrine and not to seek to
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tie the court's hand under Rule 82 at this tine. So,
it becones really a one-subject bill and nakes no
anendnent what soever to the court rule.

1:15 p. m

SENATOR FRENCH asked M. Kennedy if he said the current policy
requi res a substantial public subsidy, which in essence provides
an affirmative incentive for public interest litigants to push
doubt ful cl ai ns.

MR. KENNEDY said that is correct.

SENATOR FRENCH said when he reviewed the record of public
interest litigation, he found the natural resource cases cost
|l ess than 10 percent of the total public interest attorneys'
fees paid by the state in the |last 10 years.

MR. KENNEDY said he would have to review the chart, but Senator
French is correct in that the great majority of public interest
fees over the last 10 years have been awarded in non-natural
resource cases. He thought the ratio of all cases to natural
resources cases was 10: 1.

SENATOR FRENCH said the anmount paid to plaintiffs for natural
resource litigation over 10 years is about $718,000, which
equals about $71,000 per vyear. He said that is not an
astronom cal anount to pay one | awer each year to challenge the
government on its application of natural resource |aw. He asked
if that amount is close to the amount M. Kennedy is paid.

MR. KENNEDY said that is correct.

SENATOR FRENCH said he is also curious about the idea that there
is no financial disincentive for public interest litigants to
bring cases. He surmsed if that were true, one would expect to
see outrageous clains filed in court and continually di sm ssed.

MR. KENNEDY said he does not believe it would follow that they
woul d pursue frivolous clains because there is a financia
di sincentive for pursuing baseless clains. He said it is true
that sone clains filed against the state by public interest
litigants are very speculative and are encouraged by their
insulation from having to pay state fees and the fact that they
m ght receive a financial payout if they prevail.
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SENATOR FRENCH asked for an exanple of a frivolous claim brought
in the natural resources arena.

VR. KENNEDY said he differentiated frivolous cases from
specul ati ve cases and that he is not suggesting these clains are
necessarily frivolous. He said an exanple would be the Prince
Wl liam Sound contingency plan litigation, which has been fought
through several lawsuits in recent years. In the nost recent
case, the public interest litigants raised 84 issues in superior
court and prevailed on none. On appeal, the litigants filed 98
appel late points and did not prevail on those. The only argunent
left is about attorney fees. He said it is the presence of the
public interest litigant doctrine that enables people to bring a
case like that and face no financial consequences for doing so.

CHAI R SEEKI NS announced that Senator Ellis joined the commttee.
He then asked M. Kennedy if the Prince WIIliam Sound case was
brought to delay or harass or whether it is a legitinmate concern
that needs to be addressed to protect the public.

MR. KENNEDY said he would not go as far as saying it was brought
to delay or harass. He thought the environnental section of DOL
felt it contained speculative and far-fetched clains on matters
that were extensively explored through the public coment
process. From a public policy standpoint, DOL does not believe
it was not useful to have the court hear those clains again.

CHAI R SEEKINS asked whether SB 97, if enacted, would act as a
di sincentive to bring speculative and far-fetched cases to the
court.

MR. KENNEDY replied he believes SB 97 would act as a
di sincentive. He thought clains would be nore focused because
litigants would be forced to cull their clains to those wth
nore nerit.

SENATOR OGAN referred to Senator French's comrent that in the
last 10 years $718,000 has been paid for attorneys' fees in

public interest litigant cases. A case involving drilling in
Cook Inlet tied that project up for a substantial tine period
and cost the conpany mllions of dollars. He said it seens to

him that SB 97 is an attenpt to be consistent wth the
Governor's policy of stream ining devel opnent and to make Al aska
an attractive place to invest. He asked M. Kennedy if he
concurs.
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MR. KENNEDY said he very nmuch concurs. He would hate to see
everyone get "hung wup" on the $718,000 because the real
financial effect of these cases is in the cost to the state to
respond and in the effect they have on private parties whose
projects may be stalled for many years, resulting in costly
del ays.

SENATOR OGAN i ndicated that he works for a resource devel opnment
conpany and is very aware of the costs associated wth planning,
permtting and nobilizing equipnment and people and the costs of
putting everything on hold because of a public interest litigant
| awsuit. These cases cost mllions of dollars to the private
sector and to the state treasury.

CHAI R SEEKINS asked M. Kennedy how nuch the state could have
attenpted to recover from cases in which it prevailed if SB 97
was enacted 10 years ago.

MR. KENNEDY said he does not believe that figure has been
determned and that it would be a tall order to calculate that
figure. He estimated that one attorney in his office spent two

years working full tinme on the Prince WIIliam Sound case. In
addition, the oil shippers had to pay private attorneys
substantial anpbunts as well. He said he does not want to single

out that case, but it is one he is very famliar wth.

SENATOR OGAN said he wasn't only referring to the cost of
attorney's fees for the private sector; he was also referring to
the cost of equipnent depreciation while it sits idle. He noted
it costs twice as nuch to do business in Alaska as it does in
the Lower 48 because of |abor and shipping. Therefore, to ship
equi pnent to Alaska and have it sit idle while the nanagenent
must stay to keep the "engine running” until the litigation is
cleared up is very costly.

CHAIR SEEKINS announced the conmittee would take public
testi nony.

MR. BOB BRI GGS, staff attorney for the Disability Law Center of
Al aska, told nenbers that the Disability Law Center is required
by federal law to be authorized as the state's system to
represent Alaskans with disabilities in all forums, including
the courts. One of the Center's tools is to seek litigation to
redress a grievance. The Center disagrees with the concept of
elimnating the public interest litigant exception.
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MR BRIGGS said he cones to this debate as a fornmer U S
assistant attorney representing the federal government in
environmental and other kinds of lawsuits. In addition, he
wor ked as an assistant attorney general for the State of Al aska.
Throughout his career, he has worked to represent public
interests. He said what is in the public's interest is always
subject to debate. In this debate, it is inportant to keep in
m nd the aspect of the public interest litigant exception, which
is to preserve the right of access to the courts for those who
may not have the financial incentive and ability to get access
ot herw se.

MR. BRI GGS asked nenbers to |look at two Al aska court rules: Rule
82 of the Al aska Rules of Civil Procedure, and Rule 508 of the
Al aska Rul es of Appellate Procedure. The concept of the public
interest litigant section is given context in these two rules.
Cvil Rule 82 lists the various factors that a court is to
consi der when deciding whether to award attorney's fees to a
prevailing party and to calculate the anount of that fee. One of
those factors is the extent to which a given fee award nay be so
onerous to the non-prevailing party that it would deter
simlarly situated litigants from voluntary use of the courts.
He said in essence, that rule contains the basic expression of
the right of access to the courts that the rule attenpts to
protect. The public interest litigant doctrine is nerely an
explanation of that basic concept. Oher factors include
adj ustmrent of the award based on vexatious or bad-faith conduct,
the relationship of +the amount of work perforned and the
significance of the matters at stake.

MR. BRI GGS suggested that a court that presided over a case in
which all 84 clains were |ost should take that into
consideration when <calculating the attorney's fee assessed
against the losing party. That m ght be grounds for finding the
litigation to be vexatious or filed in bad-faith. That would
cause the court to not recognize the status of the public
interest litigant as such. He pointed out the public interest
litigant exception is flexible and is designed to allow courts
to look at the nmerits of the case and the way the parties
conduct ed t hensel ves.

MR. BRI GGS explained that Appellate Rule 508 does not have the
same laundry list of factors, but it does expressly state that
if a court determnes that an appeal or cross appeal is
frivolous or that it has been brought for the purpose of delay,
it my award actual attorney's fees. In any case, a court can
decide to award full fees against the litigant. He told nenbers
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he sat on the Cvil Rule 82 commttee in 1983 when the rule was
revised. He was partially responsible for the explanatory
notation on pages 211 and 212. He was partially notivated to
serve by the fact that he had served as a governnment attorney
and recogni zed the power of government against the individual,
and the inportance of providing individuals with the power to
question governnent action through the courts.

MR, BRIGGS said SB 97 does not appear to affect the rights of
Al askans with disabilities to access the courts. However, its
vagueness raises the question of whether it wll have that
effect. The proposed anendnent seens to narrow the focus even
nore so that the bill would only focus on the decisions of three
state agencies. That nakes the bill Iless threatening to the
right of access of Alaskans with disabilities and to other
Al askans with public interest clains.

He urged nenbers to consider the words of Justice Kennedy of the
U S. Suprenme Court when deciding whether this legislation is
wse in its effect on the rights of sonme people to gain access
to the courts. He quoted Justice Kennedy from the case of Lega
Servi ces Corporation vs. Vel asquez:

Interpretation of the law and the Constitution is the
primary mssion of the judiciary when it acts wthin
the sphere of its authority to resolve a case or
controversy. An i nf ormed i ndependent judiciary
presunes an informed, independent bar. By seeking to
prohibit the analysis of certain legal issues, and to
truncate presentation to the courts, the enactnent
under review prohibits speech and expression upon
which courts nust depend for the proper exercise of
the judicial power. Congress cannot west the law from
the Constitution, which is its source. Those then who
controvert the principle that the Constitution is to
be considered in court as a paranmount |aw are reduced
to the necessity of maintaining that courts mnust close
their eyes to the Constitution and see only the | aw

MR BRIGGS said in that case, the <court was |ooking at
restrictions made by Congress on the legal clains that Legal
Services Corporation |awers could nake in representing their
clients. SB 97 does not restrict the kinds of clainms that could
be brought but it creates an obstacle for certain kinds of
plaintiffs to bring actions in court. He said he is aware of the
need to diversify Alaska' s econony, including the need for nore
resource devel opnment. However, he urged nenbers to think twce
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before restricting access to the courts for one group of
Al askans because that action could create a precedent for other
groups.

CHAIR SEEKINS said this legislation limts the kind of actions
that can be brought; it does not limt any group of Al askans.

MR. BRI GGS said he msspoke and the Chair is correct. Hi's point
is that if access to the court is restricted for certain Kkinds
of actions that will open the door to restricting access to the
court as a forum avail able to others.

CHAIR SEEKINS said that is the intent of the bill. He asked how
many |egislators served on the committee that reviewed Givil
Rule 82 in 1983.

MR. BRI GGS said he does not believe any legislators served. He
recalled that an Al aska Suprenme Court justice and attorneys who
had primarily represented tort litigants served. At the tine,
the rule was up for debate because of a concern that there was
too nuch tort litigation

CHAIR SEEKINS asked M. Briggs if he finds it odd that the
Legi slature m ght want to discuss what the officers of the court
decided to do, in terns of what kind of cases can be brought.

MR BRIGGS said it is absolutely wthin the Legislature's
prerogative to anend any court rule.

SENATOR THERRI AULT referred to Rule 508 (court determi nation of
a frivolous appeal or cross-appeal) and asked how often that
finding i s made.

MR. BRIGGS did not know but said when cases are deci ded, whether
by settlenment or judgnent, the litigants nust file a report so
it mght be possible to determne the nunber cases from the
dat abase of reports.

SENATOR THERRI AULT said he asked because he believes judges are
very reluctant to declare a case to be frivolous. He said he
doesn't believe that | anguage prevents the potential for abuse.

1:42 p. m
SENATOR FRENCH t hanked M. Briggs for his analysis in light of

his background as an attorney for the federal and state
governments. He asked if M. Briggs would be surprised to |earn
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that in the last 10 years, a total of 15 natural resource cases
were found to be public interest litigant cases. He al so asked
if M. Briggs is surprised to learn the nunmber of those cases
have decreased over tinme. He questioned how that decrease
supports the idea that this rule spurs on weak clains.

MR BRIGGS said he is not well schooled on the anmount of noney
DOL has sought in paynent of clains and judgnents. The only data
he has heard is the data referred to by Senator French. The
commttee does not have data from private litigants on their
costs, which is wunfortunate. However, from the data that is
available, it is clear that the |largest beneficiaries of public

interest litigation have been attorneys who have represented
litigants in redistricting cases. He suggested that is exactly
what the public interest litigant exception is supposed to do,

which is to encourage access to the courts on inportant subjects
such as the validity of elections.

CHAI R SEEKI NS asked Senator French to share his data with the
rest of the commttee.

SENATOR FRENCH agreed to do so.

SENATOR THERRI AULT said he agrees with M. Briggs about the
redistricting litigation because those cases are based on a
constitutional interpretation of socio-economc conpactness,
etcetera. In discussions he has had with other nenbers of the
Senate, he has sensed a certain anmount of agreement on the issue
of maintaining access to the court system for the disabled
comunity. His read on the current bill is that the conmttee is
trying to prevent any inpact to those kinds of cases.

MR BRIGGS said the D sability Law Center recognizes the
commttee's effort to narrow the focus of the bill [to natura
resource cases] and appreciates it. He maintained that it is
difficult to create a  better envi ronnent for resource
devel opnent while preserving access to the courts for others who
are not focused on that particular debate. The Center takes no
position on the bill but he cautioned nenbers that, |ike many
subjects that involve constitutional i ssues, raising the
prospect of defining one special class whose rights are not
subject to such protection creates a precedent. That is his
bi ggest concern.

MR. BRIGGS said he has advised famlies that if they pursue a

case against the state and the state prevails, the famly wll
face a large risk of liability. Sone famlies decide they cannot
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afford to take that risk. He said one way the Legislature could
acconplish its goal is to at least maintain the freedom of risk

Class action litigation, in his view, occurs when people have
lost the political battle and turn to the court to gain sone
support for their position. He said he personally believes the
full fees doctrine, when one wns, does encourage litigation
because litigation is very expensive for private |awers who
have to pay the rent. On the other hand, non-profit groups that
are funded to pursue a particular interest will probably still
go to court but they won't be so chilled by facing the prospect
of [liability].

SENATOR THERRI AULT asked M. Briggs if he believes there is
justification to limting the upside but renoving the downside
risk.

MR. BRIGGS said the downside risk is what chills the right of
access of regular people to the courts nore than anything el se.

MR RICH HEIG general nanager of the Geens Creek Mning
Conmpany and president of the Council of Alaska Producers, said

he would be speaking on behalf of the Council of Al aska
Producers. He said he hopes SB 97 can be passed in sone form
during this session. He recognizes that public interest

litigation can be necessary at tinmes, but the resources industry
is heavily burdened with extensive state, federal and, in sone
cases, local permtting requirenents. The permtting process can
t ake years to conpl ete and i ncl udes public heari ng
opportunities, public coment opportunities, and admnistrative
review by the conm ssioners of the agencies. The process of
adm nistrative appeals followng the permt process is very tine
consum ng and costly to both the agencies and the industry. He
agreed with Senator QOgan that the big issue for industry is not
so much the cost of reinbursenent of attorney's fees for public

interest Ilitigants, but the cost and tinme associated wth
getting through the process. Once a conpany gets to the end of
the permtting process, it cannot be assured the process is

conpl ete because a decision can be appealed to the court system
If SB 97 has the potential to reduce the cost of litigation, and
the tine and cost it takes to begin devel opnent, it can be very
beneficial to industry wthout any increased risk to the
envi ronment .

SENATOR OGAN asked M. Heig if he would like to see a nore

| i near process of junping through the hoops so that a conpany
knows when it is done with the permt process.
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MR, HEIG said G eens Creek just spent two years to get to "hoop

A" in the environnmental inpact statement (EIS) process. This
week it will go out for its draft EIS. From here on out, G eens
Creek will work within specified time periods for the remainder

of the federal permtting process. The state is working
concurrently with that tinme schedule on solid waste permt and
other issues. At the end of this process, in January of next
year, Geens Creek expects to go through the appeals process. He
said it is inportant for Geens Creek to know it can reach an
end goal and bring an operation into devel opnent.

SENATOR OGAN asked how nmuch noney Greens Creek has spent so far
to obtain permts and to do core sanpl es.

TAPE 03-26, SIDE B

MR. HElI G explained the Geens Creek permt application is for a
30 acre expansion to its existing facility. He estimated the
total cost over the last couple of years to be between $1
mllion and $1.5 mllion.

SENATOR OGAN asked M. Heig to estinate the total cost assum ng
an appeal takes place and that SB 97 is not enacted.

MR. HEIG said he expects the actual costs to decrease this year
because of the structured tine period to take public comment and

wait for a record of decisions. If Geens Creek goes into a
court proceeding next January, the cost wll depend on the
|l ength of tinme and the legal costs. He said that wll cost at

| east $500, 000.

SENATOR OGAN surm sed that Greens Creek could spend at |east $2
mllion and then face litigation that potentially could kill the
proj ect.

MR HEIG said Geens Creek will run out of tailings capacity in
March of 2005. Construction to build a new tailings facility
will take one season. If it loses next year's construction
season because of an appeal, Geens Creek could be forced to
shutdown in early 2005 until the process is conpleted.

SENATOR OGAN asked the amobunt of Greens Creek's annual payroll

MR. HEI G answered about $25 nillion.

1:57 p.m
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M5. PAM LABCLLE, President of the Alaska State Chanber of
Commerce, stated support for SB 97. She told nenbers the Al aska
St ate Chanber worked very hard to bring Court Rule 82 into being
and believes it is fair to all. Under Rule 82, if the prevailing
party is the defendant, it recovers 20 to 30 percent of the
attorney fees incurred, the rationale being that it encourages
settlenment and provides partial conpensation to parties who are
forced to litigate to defend their rights. The Al aska Suprene

Court's public interest litigant policy has watered down Civil
Rule 82. It provides an incentive to file even weak clains
because the public interest litigant suffers no econom c burden

if it |oses.

M5. LABOLLE mmintained that public interest litigants will not
be treated unfairly under SB 97; they wll sinply be treated
like all other Al askans. Public interest litigants have the sane
opportunity to participate during the process of creating
adm nistrative rulings. They have the right to participate in
drafting legislation and to participate in all hearings before
an agency. However, once an agency or the legislature makes a
decision, public interest litigants have special rights that
ot her Al askans do not have.

She said the Al aska Chanber of Conmerce is a private non-profit
organi zation. It deens itself to be the voice of Al aska
busi ness, which is a public interest. The business interests in
the state provide npbst of the non-governnent jobs and nost of
the economic engine. Yet, the three tinmes the Chanber has sued
during her tenure, the Chanber was not deened a public interest
litigant. She said, as a previous wtness stated, that
experience can be very chilling. The Chanber has to decide
whether a case is worth pursuing if it mght have to pay 30
percent of the attorney's fees of the other party. Menbers pitch
in $25 to $100 if they believe a case is inportant enough. The
Chanber has had to play by the rules like all other Al askans.
The Chanber feels that since public interest litigants have the
right to participate in every other step of the process on an
equal footing with other Al askans, it should also be on an equal
footing when using the court system

SENATOR FRENCH asked Ms. LaBolle if she favors elimnating the
public interest litigant doctrine altogether.

MS. LABOLLE said she does; the Chanber feels that Court Rule 82
provides a level playing field and applies to all Al askans.

CHAI R SEEKI NS t ook tel econference testinony.

SENATE JUD COW TTEE -14- April 23, 2003



MR.  PAUL LAVERTY told menbers he is a self-enployed civil
engi neer who  brought suit agai nst the Alaska Railroad
Corporation (ARRC) in 2000 for the illegal [award] of a contract

that awarded 1 mllion tons of gravel to a private Anchorage
corporation. No public testinmony, notice or bid occurred for
that contract on the open market. In bringing the |awsuit, he

brought the ARRC s board of directors' attention to the fact
that this was sonething it needed to look into. He al so brought
it to the attention of f ormer Senat or Loren Leman,
Representative Kay Brown and Representative Terry Martin.
Representative Martin served on the Legislative Budget and Audit
(LBA) Conmmittee at the tinme and requested an audit be done. The
commttee issued audit nunmber 08-4547-96 that upheld sonme of M.
Laverty's concerns about the legality of the contract.

MR. LAVERTY told nenbers that after the audit was rel eased, he
again contacted the three legislators asking themto forward the
report to the attorney general for action to nullify the
contract. Wen that did not occur, he filed the lawsuit after
much soul searching because he was not sure whether he would be
liable for attorney's fees. After his suit rolled through the
entire process, he was deened to be a public interest l|itigant;
therefore, his attorney was awarded his fees.

MR. LAVERTY said that SB 97 woul d preclude citizens |like hinself
from bringing forth actions against state agencies that have
conplete disregard for their internal procurenment rules and the
Al aska Constitution. He urged nenmbers to think before limting
private citizens' abilities to bring action against the
governnment after they have made every attenpt to renmedy the
situation outside of court. He stated opposition to SB 97.

2:10 p.m

M5. NANCY WAI NVRI GHT, an Anchorage attorney, said she believes
what ever decision the conmttee nmakes should be based on
accurate information. She cautioned that the assistant attorney
general mght have provided the commttee with sone erroneous
facts. She said she is the attorney that represented the
i ndi vidual plaintiff - it was not a well-funded group - in the
Prince WIlliam Sound tanker farm |lawsuit. She took that case as
part of her pro-bono requirenents for the Al aska Bar
Associ ation. This individual was deened to be an indigent and he
was a fisherman who was severely inpacted by the Exxon Val dez
oil spill. He took a sincere interest in trying to make things
better for the future rather than to seek recrimnations. He and
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nunmerous other adm nistrative appellants, including the Kodiak
| sl and Borough, the City of Cordova, and numerous fishernen and
fishing groups, began a long saga of trying to get through the
Department of Environnental Conservation's (DEC) adm nistrative
appeals process. By the tine the decision was rendered, the
tanker plans had expired. She pointed out that although there
were 84 points on appeal listed for the court, only five
substantive issues and three procedural issues were briefed.
Because the plans had expired, the court found the case noot.
Therefore, the assistant attorney general's statenment that her
client did not prevail on any issues is not exactly accurate.

M5. VAINWRIGHT said were it not for her client and the other
appellant's actions, there would be no protection for the Copper

River delta with specific plans to respond to an oil spill. The
use of state-of-the-art tractor tugs was negotiated during the
time of this appeal. They escort the tankers and are world

renowned in their effectiveness. Sensitive areas inside and
outside of Prince WIliam Sound that need special plans to
protect them because of their unique configurations would not be
protected. Those are the kinds of issues this single individua

pursued all of the way to the Suprene Court. She felt it is very
m sl eading for the assistant attorney general to suggest that by
listing certain issues on appeal, which is just a procedural

step, and not carrying those forward in a brief sonehow
justifies elimnating public interest litigant status for
everyone.

M5. WAI NWRI GHT said she has practiced law in Al aska for 16 years
and believes it is very inportant that this commttee be given
accurate facts upon which to base this very inportant decision
She t hanked nmenbers and offered to answer questions.

SENATOR THERRI AULT asked if the |lower court determ ned that her
fees shoul d not be paid.

M5. WAINWRIGHT said that is correct and the court nmade that
determ nati on because the case was found to be nobot so there was
no prevailing party in that sense. However, the court did say
her client prevailed on certain issues but none of significance.
That is what has been appeal ed to the Suprenme Court.

MR.  ALAN JOSEPH, Association of Village Council Presidents
(AVCP), told nenbers that the AVCP sent a letter in opposition
to SB 97 and HB 145. He gave the followi ng highlights of that
letter.
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Public interest [litigant protections are inportant because
people are able to bring lawsuits on matters in which they have
no direct financial stake. These bills will nmake it mnuch harder
to challenge public land and wildlife decisions nade by state
agenci es that underm ne the [Native] way of life.

A recent anmendnent to SB 97 offered in the Senate Resources
Committee nakes the bill even worse. That anmendnent woul d nake
the lifting of public interest litigant protections apply to all
public interest lawsuits, whether they involve state resource
agenci es or not.

The consequences will be devastating for rural Native people.
For instance, two lawsuits are pending in the Alaska Court
System Kasillie vs. State, an equal protection |awsuit, and

Al aska Intertribal Council vs. State, an equal police protection
| awsuit. The AVCP believes the individual residents of its
region show great courage by stepping forward as plaintiffs in
these lawsuits. They are conplex lawsuits that require a great
anount of attorney tine. Currently the plaintiffs are protected
by their public interest litigant status should their lawsuits
prove unsuccessful. SB 97 will do away with that protection and
| eave the plaintiffs exposed to the risk of having to pay the
state's legal fees and they would |ose everything they own. It
is likely that passage of these bills wll discourage people
fromfiling any |lawsuits against the state at all. AVCP thinks
that is the intent of this legislation. These bills were put
forth by the DOL in an effort to intimdate those who stand up
to them in court. The AVCP finds it highly ironic that an
adm nistration that wants to cut governnent is putting forward
| egislation that is designed to coerce people into not standing
up to abuses by the governnent.

MR. JOSEPH said although proponents of this legislation say it
will even the playing field, the rich and well-to-do wll be
able to obtain high priced attorneys to represent their
interests in court and they usually do because they have an
econonm c incentive to bring these lawsuits. In contrast, public
interest Ilitigants do not have a financial interest in the
outcone of the |awsuits.

CHAIR SEEKINS announced that wth no further questions or
testinmony, SB 97 would be held in conmttee and that he would
close public testinony. He then announced an at-ease for several
m nut es.

SB 98- LI ABI LI TY: PLANE AND BOAT PASSENGERS
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CHAI R SEEKI NS announced that Version H of SB 98 was before the
conmmi ttee.

SENATOR CON BUNDE, sponsor of SB 98, provided the follow ng
background information on the neasure, which he referred to as
t he "good nei ghbor bill."

Thousands of Al askans own airplanes and boats and
magnify their enjoynent of Al aska's out of doors by
showing access to our outdoors wth friends,
relatives, neighbors. That's the good news. Perhaps
the equally inportant news, but not always so good, is
that there are certain inherent risks in accessing
Al aska's w |l derness and out of doors. Traveling off
t he hi ghways and byways does have sone inherent ri sk.

SB 98 is designed to clarify that people who accept an
invitation to a plane or boat trip also accept sone of
these inherent risks. | <call it the 'good neighbor
bill," M. Chairman and conm ttee nenbers, because as
Representative (Ogan probably has experienced and
others that may have had a boat or airplane at one
time in their lives that a neighbor wll say, gee,
that's really a nice boat you got there and 1'd sure
like to go for a ride sonetine, |I'd be happy to help
you pay for the gas.' And, unfortunately in today's
society, by being a good nei ghbor and taking a friend,
a nei ghbor out, the boat owner or airplane owner are
putting thenselves and their famlies' assets at great
risk - great risk because at this point if there's any
unforeseen and truly accidental occurrence, they are
liable for suit.

Common | aw recogni zes that certain activities do carry
i nher ent risk and partici pants t ake sone
responsibility for injuries they may sustain while
participating in those activities. Currently in state
statute there's I|laws about private runways, zoos,
uni nproved |and, the ski safety act. Unfortunately in
today' s soci ety, peopl e of ten sue wi t hout
consideration for their own responsibility for
participating in these activities. This has nade
i nsurance al nost unaffordable for nobst Al askan plane
and boat owners and, in sonme cases, forcing them to
forego insurance at all and/or refuse to take guests
along or sinply just get out of the business. Wen |
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say business | nean the activity, not a comercial....
Certainly both flying and boating have these inherent

risks that | discussed earlier. This bill would
suggest that if you participate in an activity Ilike
that and the owner - the operator - are not guilty of

gross negligence or intentional msconduct, then the
passenger should indeed accept sonme of the inherent
risk.

SB 98 does not - let ne enphasize not - absolve owners
from all responsibility to maintain and operate their
equi pnent in a safe and prudent manner. SB 98 only

applies to private owners; it doesn't apply to
commercial planes or boats. SB 98 w | discourage
expensive, frivolous lawsuits and help contain rising
i nsurance costs. I1'd like to point out that it doesn't

di scourage a person from getting insurance and sone
peopl e do because there's a liability to fol ks outside
of the plane or the boat as well and w se people would
carry sone liability coverage there if they can afford
it. What it does exenpt the owner/operator fromis a
suit in excess of the insurance coverage that they
have or, in the event that they sinply are not able to
even at any cost or any reasonable cost get insurance,
it says, if you notify your passenger that there is an
i nherent risk, that you are wthout insurance, that
they are assumng sone of the risk if they join you

then you are not liable or subject to a suit at all.

So, two things could happen. One, you have insurance;
you're not sued beyond the coverage. The other is you
don't have insurance, you notify the passenger of
this, and then you're not subject to suit at all,
assunmng you're not grossly negligent, vyou' re not
involved in any intentional msconduct - crimnal
activity. Wth that, M. Chairman, 1'Il make nyself
avai |l abl e for questions.

CHAIR SEEKINS referred to the |language on page 2, line 7 that
reads "if not being used for commercial purposes” and asked
what the definition of "conmercial" is.

SENATOR BUNDE said the FAA has very clear and strict aircraft
regul ati ons: a passenger can reinburse for his or her share of
the gas, oil and operating expenses. Any costs beyond one's
share of the operating expenses, if one is operating under the
FAA rules for comrercial operation, are considered to be
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commercial. The FAA does not have a clear definition of
"commercial" for boating but, obviously, the intent is that it
applies to anyone who is operating for a profit or for hire.

CHAI R SEEKI NS asked whether a boat owned by a conpany that is
used to entertain would be covered under SB 98.

SENATOR BUNDE said it would. An anendnent in the Senate
Transportation Conmttee addressed that scenario. If a comon
carrier, for exanple an aircraft conpany, owns a boat for its
enpl oyees' recreational wuse, it would fall wunder this bill if
that boat is not used comercially at all. If the conpany uses
the boat for profit, it would fall outside of the bill

SENATOR OGAN pointed out the Coast Guard has regulations that
require an operator to have a six-pack license for commerci al
use of a boat. He asked how guides would be affected by this
l egislation if they fly under Part 91. He indicated that a guide
m ght use an airplane to fly people around but the plane would
not be used commercially for hire. He suggested clarifying that
matter in the |egislation.

SENATOR BUNDE said the guide scenario would be a for-profit
venture. He said the FAA has been tightening up on Part 91
operations for guiding and is urging people to becone single
pil ot 135 operations.

SENATOR OGAN said he does not believe the FAA has required that
at this point in tine so he questioned whether Senator Bunde
intends to exenpt guides from liability under SB 98. He then
suggested changing the phrase to "not being used for |awf ul
commerci al purposes” so that drug snugglers are not covered.

SENATOR BUNDE said any boat or aircraft that is wused in a
busi ness venture, such as guiding, would not be covered under SB
98. This bill is ainmed at private recreational activities only,
not for any commercial venture in any shape or form Regarding
unl awf ul busi nesses, SB 98 contains |anguage that exenpts only
recreational activities that that do not involve any illegal
activities.

CHAI R SEEKINS asked whether he would be covered if he flew a
friend around in his conpany-owned airpl ane.

SENATOR BUNDE said he would as long as he does not own an air
taxi conpany.
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SENATOR OGAN said that an illegal activity |ike bootlegging
mght apply in Alaska. A person could offer to fly soneone
around with the intent of delivering liquor to a dry village.

SENATOR BUNDE said SB 98 would not cover anyone who is involved
in gross negligence, intentional msconduct, or an illegal
activity.

SENATOR FRENCH asked Senator Bunde if he could provide exanples
of outrageous lawsuits that have been filed and successfully
prosecut ed under the existing |aws.

SENATOR BUNDE repl i ed:

| would, | guess, try to answer by indicating that any
commercial air taxi that I'm famliar with felt that
they had to insure for at least $1 mllion per seat to
feel that they were adequately covered because of
potential lawsuits and often that neant LIoyds of
London to find that kind of coverage. So, specific
| awsuits, you know, | just know there's a lot of
anxiety out there so - what's a relative 10ss?

Sonmebody who instead of a | ot of other hobbies they do
a lot of sweat equity to have a boat or an airplane
but they're of mddle class but nodest neans - you
know a $100,000 loss could mean their hone and wth
court costs and things it doesn't take very long to
get to $100, 000.

SENATOR OGAN referred to the | anguage on page 3, lines 3 through
7, and asked if that |anguage is included in case a child takes
a parent's boat without his or her know edge.

SENATOR BUNDE said that's correct. In addition, if a stranger or
someone wthout direct perm ssion took your boat, that person
woul d not be exenpt.

SENATOR ELLIS asked Senator Bunde what facts he could provide
related to [liability suits for] boating and private plane
operations. He also asked if Senator Bunde has a commtnent from
i nsurance conpanies to reduce or maintain insurance rates |if
this | egislation passes.

SENATOR BUNDE said he has no commtnent from insurance conpanies
and, if he did, he would be suspicious of it. He said insurance
conpani es base rates on actuarial data so that the loss they are
likely to sustain does not increase. However, the |ikelihood of
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an increase to rates may be reduced. In addition, the nunber of
conpetitive conpanies should increase. He said the best we can
hope for is a decrease in the rate of increase. He repeated that
it is very challenging to get coverage in the anount of $1
mllion per seat and it involves reinsuring through LIoyds of
London.

SENATOR ELLIS nmintained that rate increases are based on
factors other than actuarial information, such as what the
market will bear. He said he thought insurance conpanies m ght
have prom sed Senator Bunde something iif this legislation
passes.

SENATOR BUNDE said he has received no prom se fromthe insurance
conpanies and he has been generous in his opinion that the
i nsurance busi ness operates on the principle of insuring for the
hi ghest rate for the lowest risk and, if there's a l|loss, they
delay paynent to nake noney on the float. That is their
responsibility to their stockhol ders.

SENATOR ELLIS commented that Senator Bunde has a nobre realistic
vi ew t han nmany policy makers.

SENATOR FRENCH comrented that the letters of support for the
| egislation contain two main factors: high insurance rates and
fear of frivolous lawsuits. He said he couldn't speak to
i nsurance rates because he does not own a boat or plane, but
frivolous lawsuits are penalized under our justice system
People who bring frivolous lawsuits nust pay for the opposing
party's attorneys. He said he believes the fear of frivolous
| awsui ts nay be exagger at ed.

SENATOR BUNDE said he does not know that he would use the word
"frivolous" but he is nobre concerned about a synpathetic jury
that m ght think a boat owner has deep pockets.

SENATOR OGAN said as a life long boater he has spent thousands
of hours on the water and, as pilot he has spent hundreds of
hours in the air. He said one of the joys of owning a plane and
a boat is sharing them with friends and famly. He noted wth
the inherent risks in traveling in Alaska, this bill would |et
peopl e who do share get a better sleep so it is worthwhile.

2:45 p.m
TAPE 03-27, SIDE A
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SENATOR BUNDE said everyone who has lived in Alaska for a while
tends to become conplacent about the scenery. He finds it
refreshing to take someone to see M. MKinley for the first
time because doing so reinvigorates his appreciation for where
he |ives.

CHAIR SEEKINS said he knows from firsthand experience that
insuring boats and airplanes is costly. On top of the cost of
insurance, there is the Rule 82 charge. He thanked Senator Bunde
and announced he would hold SB 98 in commttee.

SB 89- LOBBYI NG LEQ SLATI VE ETHI CS

CHAIR SEEKINS informed nenbers that a proposed commttee
substitute was prepared (version [|). He said the commttee
substitute clarifies that sonmeone who engages clientele for the

busi ness, occupati on, service or profession of including
| egi slative or admnistrative action is a lobbyist. It further
defines those people who fall in the "four-hour group.” It also

includes one nore definition that uses the phrase "comrunicate
directly."

SENATOR ELLI S asked if Version | is newto this neeting.

CHAIR SEEKINS said it is. He explained the handout is a visual
aide to show how the commttee substitute (CS) wll read in its
final form

SENATOR THERRI AULT noved to adopt version | as the working
docunent before the committee.

SENATOR ELLI S objected and asked for another explanation of the
substanti ve changes.

CHAI R SEEKI NS expl ai ned:

It takes the professional |obbyist and puts them
in the first place rather than in the second place so
they just switched around (A) and (B) from the old
bill. It basically says that if you are a professiona
| obbyi st, you are one. And then, secondly, it goes in
par agraph (B), which would be on page 2 - it says that
a person who receives wages or other economc

consideration, including reinbursenent of travel and
expenses, to communicate directly wth any public
of ficial for the express purpose of influencing

| egislative or admnistrative action and during nore

SENATE JUD COW TTEE -23- April 23, 2003



than 40 hours in any 30 day period in one cal endar
year, would also be required to be a registered
| obbyi st .

He said the words "regular” and "substantial™ were renoved. It
says instead that if a person engages in certain activities for
a certain length of tine, that person is considered to be a
| obbyi st .

SENATOR THERRI AULT referred to Subsection 8(B)(ii) and noted it
now says 40 hours in any 30-day period.

CHAI R SEEKINS agreed and clarified that the words, "in any 30-
day period in one cal endar year"” were added.

SENATOR ELLIS renpbved his objection, therefore version | was
adopt ed.
SENATOR FRENCH asked if, wunder version 1, a |lobbyist 1is

considered to be anyone who engages clientele for the business,
meani ng anyone who actively represents another person. He asked
if he offered to work for GCI for $1,000 per nonth to do a
specific job in the Legislature that only took him 10 m nutes,
he woul d be considered to be a professional |obbyist.

CHAI R SEEKINS said he would and, as he understands the current
law, he would have to register before he could begin to
represent GCl.

SENATOR FRENCH then asked if the other category of |obbyist is
soneone who receives wages or other econom c consideration,
including reinbursenent for reasonable travel and |iving
expenses, which would include a sol e business owner.

CHAIR SEEKINS said it could be a sole business owner, an
enpl oyee, or anyone who was paid or got conpensated as part of
his or her job. He added if it is solely one's job, that person
isin a different category.

SENATOR FRENCH asked if Chair Seekins' service nmanager cane to
the legislature to discuss a bill about repair procedures and
was paid a wage and reinbursed for travel, that enployee would
not be considered to be a | obbyist because he did not spend nore
than 40 hours in any 30 day period.

CHAIR SEEKI NS said that is correct.
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SENATOR FRENCH asked if that would affect the "public" | obbyist
- the school teachers or school board | obbyi sts.

CHAIR SEEKINS said it would not because public enployees are
exenpt .

SENATOR THERRI AULT said he prefers 40 hours in any 30 day
period, as opposed to one nonth. He did not want to see people
use the <calendar nonth to postpone discussions wuntil the
begi nning of the next nonth and "reset the clock."

SENATOR OGAN asked why the |anguage on page 1, line 9, that
reads, "by neans including but not limted to the provision or
use of information, statistics, studies, or analyses in witten
or oral formor format" was del eted.

CHAI R SEEKINS said he does not know why that |anguage was there
in the first place. He explained, "Quite frankly, influencing
| egi slative action would nean to me to communicate directly for
the purpose of influencing |egislative action.” That is already
included in the first part of the bill

SENATOR THERRI AULT asked that a staff nenber from the Al aska
Public O fices Comm ssion (APOC) respond to that question.

M5. BROOKE M LES, Executive Director of APCC, said she was al so
curious about why it was dropped. However, since |obbying is
done through direct communication, specifying the kind of
materials used within that comruni cation i s unnecessary.

CHAIR SEEKINS said he renoved it to get rid of the clutter.

SENATOR ELLIS indicated that Chair Seekins' original proposa
contai ned 80 hours and APQOC proposed an increase fromfour to 16
hours. He asked why Chair Seekins cut his original 80 hours to
40 hours.

CHAI R SEEKI NS said he | ooked at what other states do in terns of
time. He noted that 40 hours is actually a little | ess than one-
third of the time an average person works in a nonth. Therefore,
if a person |obbies for nore than one-third of his tine per
nonth, he feels that person should be a registered |obbyist. He
said APOC s proposal of 16 hours is a nove in the right
direction but it did not go far enough.

SENATOR ELLIS asked if the chair could concede that sone people
could conme to Juneau and spend 80 hours |obbying and not have
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much of an inpact, while others who are not professional
| obbyi sts could spend an hour and have an enornous inpact on the
public treasury or the public interest. He said he would hate to
see this policy change be naive about how business is really
conducted in the Capitol.

CHAIR SEEKINS said from his limted experience, he believes the
anount of time soneone spends | obbying is nowhere equated to the
effectiveness of their effort.

SENATOR OGAN said a good | obbyist mght only need to be here for
two hours while a bad one might spend 80. He said it is hard to
gquantify, but a nunber has to be put on sonmewhere.

SENATOR ELLI S asked, with all due respect to the Chair, why the
commttee would accept the chair's judgnent, with his admtted
limted experience, regarding a reasonable tine |limt in place
of what has been recommended by the APOC, who has been observing
this business for years.

CHAI R SEEKINS said he does not see it as a matter of judgnent;
it is a mtter of preference. He believes APOC would agree to a
hi gher nunber than 16. He added that 40 hours is one opinion of
where the loop is that is not too big or too snmall yet captures
and requires those people who |obby as a profession or as part
of their job to be registered |obbyists. Those who are not but
can provide insight to legislators should not be precluded from
the rest of the process. He said he is not sure they are
| obbyi ng when they are being hel pful and pointing out pitfalls.
That is different than trying to influence legislation. He said
what he really doesn't want is to limt public input in any way.

SENATOR OGAN commented that in response to Senator EIlis's
point, ultimately the conmttee as a whole, the Senate as a
whole, and the full body wll make the decision. Anyone is free
to propose anendnments to the bill

SENATOR ELLIS said he would vote for 20 hours.

CHAIR SEEKINS said 40 hours is less than 25 percent of a full
time job.

SENATOR FRENCH said his perspective is fromthe viewoint of his
average constituent who is busy with life and may send one e-
mail during an entire session, but nost |ikely sends none. Most
people do not bother to comrunicate with their legislators at
all. He said he wants to make certain his constituents know who
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has influence over him and feels that l|legislators should err on
the side of caution about making sure the public knows who is
tal king one-on-one to legislators about bills. Wth a limt of
40 hours, a person could spend about 4 days per nonth pushing
| egislation at the legislature w thout ever having to register
That is much nore tinme than any of his constituents will ever
spend and nmuch nore tinme than the general public wll spend
behind cl osed doors pushing legislation, and those people wll
never have to tell the world they are | obbying. He said he woul d
prefer to limt the nunmber of hours to 8 so that if a person
spends nore than one full working day per nonth wth
| egislators, that person is doing way nore than the average
person and shoul d register for that particular |egislative year.
If that activity was a one-tinme situation, the person does not
have to register the next year and can donate to anyone he or
she wants to.

CHAI R SEEKI NS asked whether that would include public enployees
and, if not, why not if they are pushing an agenda.

3:10 p.m

SENATOR FRENCH said it would not because those people would be
advocating for a system c change, which does not benefit them
directly. He pointed out a conm ssioner who discusses the need
for a change to the Departnment of Corrections' budget or the
need for nore prison guards does not have a personal stake in
t hat issue.

CHAIR SEEKINS said if the public has the right to know who is
influencing legislators, the public should know who everyone is
and |l egislators should be the ones to report.

SENATOR THERRI AULT said Chair Seekins decreased his initial
nunber of 80 hours and he recalls the first debate where
anything off of the existing four hours was considered to gut
the regulations. He said both ends of the spectrum have seen
consi derabl e novenent. He stated:

| ama little bit troubled by the focus on perhaps a
few individuals and just the previous comrents that
says, well, if you want to conme down and exercise your
right to speak to an elected official, you can do so
if you agree to give up your constitutional rights for
a year. | just don't understand why that's necessary.
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SENATOR FRENCH replied if it is Senator Therriault's position
that it is a constitutional right to donate noney, that's a
constitutional right that he has yet to have explained to himin
a Suprene Court case. Suprenme  Court cases have | ong
differentiated between speaking, advocating and spending noney
on one's own behalf and finding sone right to donate noney. He
does not believe there is a case that says a person has a right
to donate noney. It is a false dichotony that has run throughout
much of the debate on this issue.

CHAI R SEEKI NS asked the wi sh of the committee.
SENATOR THERRI AULT asked if a fiscal note was provided.
MS5. MLES told nenbers that APOC submtted a zero fiscal note.

SENATOR THERRI AULT noted he had one dated April 4 that was
prepared by the committee.

M5. MLES affirned that APOC submtted a zero fiscal note.

SENATOR THERRI AULT noved CSSB 89(JUD), version |, fromcommttee
with individual recomendations and the acconpanying fiscal
not e.

SENATOR ELLIS objected. He said he fully appreciates that M.
Mles and APOC staff have been under a lot of pressure and
tension this legislative session due to a lot of discussion
anong legislators and the adm ni stration about several pieces of
| egislation. He said he wanted to recogni ze what they have been
t hrough and appreciates Ms. Mles' and APOC s attenpt to speak
up for the public interest.

CHAIR SEEKINS said that APOC has worked well with he and his
staff and, while they may not agree on all points, APOC staff
has acted very professionally.

The notion to nove CSSB 89(JUD) from committee carried wth
Senators Ellis and French opposed and Senators QOgan, Therriault
and Chair Seekins in favor.

Wth no further business to come before the conmmttee, Chair
Seeki ns adjourned the neeting at 3:13 p.m
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