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- CONFI RVATI ONS HEARD AND HELD [ Confirmati ons of M. Cook
and M. Wl ker addressed again on 3/5/03]

PREVI QUS ACTI ON
No previous action to record
W TNESS REQ STER

TED POPELY, Mjority Counse

Majority Legal Ofice

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comrents during the confirmation
hearings regarding the "Ron Irwi n case."

DENNI S E. "SKIP'" COOK, Appointee

Sel ect Commttee on Legislative Ethics

Fai r banks, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Select
Committee on Legislative Ethics, and responded to questions
regarding the "Ron Irwi n case."

HERVAN G WALKER, JR , Appointee

Sel ect Conmittee on Legislative Ethics

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Select
Commttee on Legislative Ethics, and responded to questions
regarding the "Ron Irwin case.”

SHI RLEY A. McCOY, Appoi ntee

Sel ect Commttee on Legislative Ethics

Juneau, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Select
Committee on Legislative Ethics, and responded to questions
regarding the "Ron Irwi n case.”

ACTI ON NARRATI VE

TAPE 03-12, SIDE A [House JUD tape]
Number 0001

CHAIR LESIL MGQURE called the joint neeting of the House and
Senate Judiciary Standing Comrittees to order at 1:05 p.m
Present at the call to order from the House Judiciary Standing
Commttee were Representatives MQ@iire, Anderson, Holm and
Samuel s; Representatives Coghill, Gara, and G uenberg arrived as
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the neeting was in progress. Present at the call to order from
the Senate Judiciary Standing Conmttee were Senators Seekins,

Therriault, EIlis, and French; Senator Ogan arrived as the
nmeeting was in progress. Chair McQuire then turned the gave

over to Chair Seekins.

CONFI RVATI ON HEARI NGS5

Select Coonmittee on Legislative Ethics

Number 0092
CHAI R SEEKI NS sai d:

The purpose of our neeting today is joint confirmation
hearings ... and ... we have several people on Iine,
and so | know that Herman Walker is going to be on
line, but ... is not yet with us. So | thought we'd
start out by just giving him sone tine. And | think
Ted Popely, mpjority counsel -- are you on line with
us, right now, Ted?

Number 0100

TED POPELY, Majority Counsel, Mjority Legal Ofice, Alaska
State Legislature, indicated that he was on |ine.

CHAIR SEEKINS said, "Ted, ... if you would introduce yourself
and provide what testinmony you have for us this norning, we'd
appreciate it.

MR POPELY sai d:

M. Chairman, ny nane's Ted Popely; |I'm mjority
counsel for the House and the Senate. | guess |I'm
here primarily to answer any questions that 1 can
about ny recent interaction wth the [Select Commttee
on Legislative Ethics] nore than I am to testify. I
was asked to be available for questions in that | was
party to the ... [Select Conmmttee on Legislative
Ethics's] recent deliberations regarding the "Ron
Irwin case." He was the Senate press secretary who
was recently convicted of an ethics violation after a
full public hearing up here in Anchorage. And | was
originally asked by the mpjority to represent Ron as
counsel in his hearing. | did so for a period of
time, and then, for a variety of reasons, wthdrew ny
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representation of him and participated just as an
observer in his public hearing.

| think it was a two-day hearing, after which he was

convicted, found probable cause - |'m not sure what
: t er m nol ogy C the [ Select Commttee on
Legislative Ethics] uses - but he was found to have

violated the statutes on certain ethical procedures
relating to his job, and had an opportunity to
participate in the process to sonme limted extent.
And | understand that the several nenbers of that
commttee are up for confirmation, and there may be
sone areas that conme up that if | can assist in any
way [by] relaying some of ny observations as an
attorney who assisted in the process, |I'd be happy to
do that.

CHAI R SEEKINS said, "Okay; well, ... we'll hold you on line
then, through the procedures.™ He indicated that they would
next hear from Dennis E "Skip" Cook, but noted that because
Herman G Wal ker, Jr., has a tinme constraint, the commttees may
interrupt M. Cook for the purpose of hearing from M. Wl ker
when he becones avail able via tel econference. He then asked M.
Cook to tell the conmittees why he is "considering doing this
j ob again."

Number 0341

DENNIS E " SKI P" COXK, Appoi nt ee, Sel ect Commttee on
Legi sl ative Ethics, said:

|'ve been a nenber of the Select Conmmttee on
Legislative Ethics since 1998. So I've served two
terms and was asked to serve again, and amwlling to
because | enjoy the work and the challenge of serving
on the [Select Commttee on Legislative Ethics]. The
[commttees], | think, [have] our biographical data.
| ... could review that briefly if the [conmittees]
wanted to, or you could sinply ask ...

CHAIR SEEKINS interjected to ask whether any nenbers w shed to
have that [biographical information] reviewed. Hearing no
response, he suggested that M. Cook could skip through that
[information].

MR. COX continued, then, with his testinony:
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I'"'m from Fairbanks; I was born and raised in
Fai r banks, and have |ived there except for a few years

when | lived here in Juneau, and being out to school

| conme froma large famly in Fairbanks, and | have a
|arge famly, nyself; | have 7 <children and 18
grandchi | dren. | attended school at [Massachusetts

Institute of Technology (MT)] and then got a master's
[degree] at Northwestern [University] and went to |aw
school at WIllanette [University]. And |'ve been
practicing with the same firm since | graduated in
1970. Al though the firm has changed, it's been the
same; it's now called Cook Schuhmann & G oseclose,
Inc., and it was called a lot of things before that,
but we have a firmwith 10 attorneys in Fairbanks.

|'ve been involved in a lot of activities in the

comunity over the years: very active in the Boy
Scouts [of Anerica]; and in ny church; and other
community endeavors - Rotary Cub [of Fairbanks] and
so on. The work of the [Select Commttee on
Legislative Ethics], | think, is inportant. It's
established by the legislature, in a sense to keep a
check on the legislature itself. ... There's a lot of
detail ed guesti ons to be revi ewed, and it's
chal l enging work, but ['ve enjoyed it and am willing
to continue if |I'm confirnmed again. | canme down in

person this tinme because there has been a bit of
controversy Jlately about sonme things that have
happened on the [Select Commttee on Legislative
Ethics], and | wanted to be here to answer, in person,
if there are any questions that surrounded what sone
of the menbers here have heard and sone have not.

Nunber 0512
CHAI R M @QUJ RE sai d:

Thank you, M. Cook, for comng here today in person -

| appreciate that. I'"d like to preface the questions
that | intend to ask you today by saying that

appreciate your hard work - that you' ve done on the
[Select Conmittee on Legislative Ethics] - and |
appreciate the hard work of the others that are up
here today for confirmation. Il think it's a

tremendous sacrifice on the part of a person who is a
menber of the public, to give wup their other
livelihood to serve on the ... [Select Conmttee on
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Legislative Ethics], so 1'd |like to preface ny
comments by saying that.

My concerns center mainly around the process itself.
| believe the legislature ought to be held to highest
ethical standards, and its staff as well. So, for ne,
it's not a partisan issue at all, and it nmakes it nore
delicate to bring up the questions | do, because it
happened to be ny [political] party involved in M.
Irwn's ethical proceedings. So I want to be very
careful to nake sure that the record is clear, that |
don't have any reservation regarding the verdict that
came out or any conplaints about partisan politics.
My conplaints go directly to the process itself.

So, with that, M. Cook, I'd like to ask you ..., [as]
soneone who has a |aw degree who's | ooked through the
process, |ooked through the mnutes, what you see as
any flaws in the proceedings thenselves - and what |
mean is from conplaint filed, all the way through
selection of hearings officer, all the way through
proceedi ngs, and then ultimate results - if there are
any flaws that you see in the process that we have
currently in statute.

Nunmber 0623
MR. COXX responded:

| don't see a flaw, necessarily, as long as the
procedures are followed well. | know there's been a
real challenge to the idea that counsel to the [Sel ect
Commttee on Legislative Ethics] itself, who we | ook
to for advice throughout the year in general terns,
could then be counsel in an actual hearing. And

that procedure has been questioned in the past, clear
back in the "Jacko proceedings" ... a nunber of years
ago. And it was held that that was alright ... - to
use the sane attorney - as long as that attorney, once
we went into a specific hearing, was no |onger the
advisor to the [Select Conmittee on Legislative
Ethics] but sinply acted as the presenter of the

evidence ..., and then [that] he did not have any
participation, whatsoever, in the deliberation process
of the commttee from that point on. He was sinply

like an attorney in court, presenting evidence, but he
didn't have any part in the deliberations.
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W follow that rather carefully and, in this past
"lrwin hearing,"” that was followed. | believe there
was a statenent, in the previous hearing before
[Legislative Affairs Agency ("LAA")] down here, that
said that - or that assunmed that - he had been with us
when we were deliberating. And that's sinply not the

case; there was no part, what soever, in the
del i berati on process. Now, if -- and there are other
areas in the state, | believe, where that processes is
used, wher e there's t hat samne separation of

responsibilities of an attorney to step aside from
being a part of the advisory process and just sinply
being a presenter of evidence. And we've tried to
follow that ... division very carefully in this past
hearing. So | don't see that as a problem as |ong as
that division of responsibility is foll owed.

Now, there was another kind of a challenge to the
[ Sel ect Commttee on Legislative Ethics's] work in ...
the Irwn case. What we considered to be the
violation was actually corrected by advice from the
[Select Commttee on Legislative Ethics] before [the
conplaint] ever happened. And, vyet, the technical
violation of the statute had already happened, and we
got a conplaint after the correction was nade and the
nmeeting was not held on state prem ses. Then we got a
conplaint that it should have never been schedul ed
there, and so on, and that resources should never have
been used.

Nunber 0787
MR COOK conti nued:

W don't have a choice about dealing wth that
conpl ai nt . W don't have the luxury of just saying

"Sorry, ... that event didn't happen there, so there
was no violation." W had to go through the process,
and we did. W said ..., "It was corrected - there's
no sanctions necessary; end of story." On the other
hand, the subject of the conplaint wished to take it
to formal hearing, in spite of the fact that there
were no sanctions, and then we had to go through the
formal hearing process. So, the degree -- | nean that
could be considered a flaw, you know, that the degree
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of the violation mght set into notion a rather |ong
and invol ved process, a rather careful process.

W went through the same process in the sense that was
gone through in the Jacko hearing, except it wasn't as
|l ong a hearing by any neans. But we still had to go
through a public hearing process because we had a
conplaint and the person who was the subject of the
conplaint insisted that it go to a public hearing.

But ... that can be a protection for the accused - or
the subject of the conplaint - as well as for the
committee.

CHAIR McGU RE asked, "Are you aware of any point in time where
your counsel to the [Select Commttee on Legislative Ethics,
Brent Cole,] signed pleadings for the conpl ai nant ?"

MR. COOK queried, "Signed pleadings for the conpl ai nant ?"

CHAIR MGQU RE said, "It's brought to ny attention, and | just
wanted to find out

MR. COX replied:

I'"'m not aware that he signed pleadings for the

conplainant; 1'd have to see what specific docunent's
being referred to, but |I'm not aware. There was --
oh, I'm sorry, wait a mnute, | may be aware of what
you're tal king about. There was a pleading that was
filed, and this was clarified at the public hearing,
where it did say sonething about he said that -- it
had t hat phrase in t here, "counsel for t he
conpl ai nant . " And it was apparently inadvertent; he

apol ogi zed for that at the hearing and nmade it very
clear that he'd never represented the conpl ai nant.

Nunmber 0925
CHAI R M @QUJ RE sai d:

And | guess ny concern - thank you for answering that
- and | guess ny concern, you being a |lawer, it just
seens to ne like at that point in time, | don't know
how you go back from that, | guess is my question.
And | wonder if you had any solutions or if you felt
i ke, as chairman of the [Select Commttee on
Legislative Ethics] itself -- there are several places
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along the process where | felt like it fell apart, and

"' m wondering whether you felt |ike you had the tools
to handle it. This is one of the places where | fee
like it fell apart: ... M. Cole holding hinself out,

at | east on paper, as counsel to the conplai nant.
MR. COX replied:

Vell, 1 think everybody on the [Select Conmttee on
Legi sl ative Ethics] C and everybody actually
involved with the whole process understood that he
was, by no neans, counsel for the conplainant.

That was clearly, as far as |'m concerned, inadvertent
error in his office. But | don't think that the
conpl ai nant ever thought that she was represented by
him ... he certainly didn't, the commttee didn't
think that, and I don't think that the subject of the
conpl ai nt ever t hought t hat [ M. Col €] was
representing the conpl ai nant.

In fact, the [Select Commttee on Legislative Ethics]

cane down very, very hard on the conplainant
because the conpl ai nant had signed her et hics
conplaint on television, on a conplaint formthat said

confidential. And so our initial decision in the case
was probably harder on the conplainant than it was on
the subject of the conplaint alnost. W were very
unhappy.

Nunber 1015

CHAIR MGQU RE noted that the conmmttee is in the process of
drafting a bill that will look at a new nethod of approaching
ethics [violation] hearings. She el aborated:

It's my belief that they're quasi-crimnal and rise to

a higher level ... of standards and due process, then
than the other admnistrative hearings that are out
t here. And, so, as | work through that bill and ny
commttee works through that bill, we'd be interested
in any nore suggestions that you have about the
process. But just one final [concern] that | have,
whi |l e you're her e, S W th regard to t he
confidentiality. ... One of the things ... we want to

be wvery careful about in these ethics comittee
hearings, in ny opinion, is that they are not used as
political arenas.
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| think that's very inportant because of the inpact,
not just in the short termbut in the long term for a
person who is convicted of an ethical violation. As |
said at the outset, | think your job 1is very
inportant; we have to be held to the highest ethica
standards, but we want to make sure that soneone isn't
allowed to sinply [rmake an allegation] and bring us
into an arena and mar our record.

My concern is, at the nonent at which, that evening,
the conplainant went on Channel 2 News, and then
to National Public Radio, and it was made clear to the

[ Select Conmittee on Legislative Ethics]. Did you
feel that you had any power, as a chairman of that
commttee, to take action? In some courts of |[|aw,

it's a mstrial, or other types of punitive neasures
take place [when] the conplainant has conprom sed the
integrity of the conmttee process and the integrity

of the conplaint. And | just wondered whether you
felt like you had any power or discretion at vyour
hands.

Number 1126

MR COX sai d:

No, we felt like we didn't, to do nore than we did
with regard to the conplainant. W don't have
jurisdiction over the conplainant. She was not a

| egislator or a legislative enployee. She didn't fal
under the jurisdiction of the Act, with regard to us.
All we could do, with regard to her directly, was to
put ... [a] statenment in our decision that said this
was highly inproper to ... breach the confidentiality
by signing [the conplaint forn] on tel evision.

On the other hand, our procedures and the charge that
we've been given by the legislature says that if we

have a conplaint that, if valid on its face, would
constitute a violation, then we have to act on that.
Some people had said, "Wll, gee, since she signed

that in public, why didn't you just throw the
conplaint out?" W don't have the luxury to do that.
If we have a conplaint before us that, if true, would
constitute a violation, then we have to deal with it
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as a committee. And so we had to go through the
process on the conplaint.

CHAIR MGU RE asked M. Cook whether there is anything the
| egislature could do, via legislation, that would help the
[ Sel ect Commttee on Legislative Ethics] deal with a conprom sed
conpl aint such as in the aforenentioned situation

MR, COXX indicated that only by extending the jurisdiction of
the [Select Conmttee on Legislative Ethics's] authority would
it be able to deal wth a conplainant who is neither a
| egi sl ator nor a |l egislative enpl oyee.

CHAI R MCGU RE used the anal ogy of search-and-sei zure procedures:
if evidence is obtained in violation of those procedures, it is
not allowed to be used. Wth regard to the ethics-conplaint
process, even if a conplaint is true, conpromsing the integrity
of the process ought to render the conplaint invalid, she
opi ned.

MR COOK said the legislature has to choose whether to |et
ethics violators go unpuni shed in instances when the conpl ai nant
viol ates the process. Currently, that is not an option for the
[ Sel ect Conmittee on Legislative Ethics]. He commented that it
would be helpful if the legislature could provide a better
definition for sonme of the ternms used in the statute governing
the [Select Committee on Legislative Ethics], for exanple,
"partisan political activity."

CHAI R SEEKINS noted that M. Wl ker was on |line, and asked M.
Cook to stand by. He asked M. Walker to tell the conmttees a
little bit about his background and why he is willing to accept
an appointnent to the [Select Conmttee on Legislative Ethics].

Number 1353

HERVAN G VALKER, JR , Appoi nt ee, Sel ect Commttee on
Legislative Ethics, informed the comittee that he 1is an
attorney, had noved to Alaska in 1992/1993, has worked for the
Ofice of Public Advocacy and various law firnms, and owns a
retail business selling bath and body products. He said that
his interest in serving on the conmttee stens froma desire to
serve the state of Al aska.

SENATOR FRENCH remarked that he and M. Wal ker have appeared in

court together when M. Wil ker was a public defender. Senat or
French conplinented M. Wil ker on his work at that tine: "
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t hought that you were always well prepared, that you were fair
to both sides, and, unlike some folks on the other side, you
never attacked the governnment needlessly.” Senator French said
he supports M. Wl ker's appoi nt nment.

REPRESENTATI VE GRUENBERG al so conplinented M. Wilker for the
work he did as co-counsel in cases involving Representative
G uenberg's law firm "I know you have been very fair and very
ethical, and | appreciate your willingness to serve," he added.

SENATOR THERRI AULT opined that an earlier question posed to M.
Cook centered around the fact that the way the system works
currently, the person who would be acting in the prosecutor's
role in an ethics violation is the sane person who would have
advised the [Select Conmttee on Legislative Ethics] up to the
start of that proceeding. He said that there is sonme concern
regardi ng whether that is appropriate. Senator Therriault asked
M. Walker to provide his thoughts on whether the prosecutor's
rol e should be conpletely separate.

SENATOR THERRI AULT al so asked M. Wl ker:

How you would conpare it to, if you were to go into
court right now defending a client and you knew t hat
the person that's prosecuting the case works very
closely with the judge on a daily basis, and perhaps
they're no longer conferring or they' ve separated
t henmsel ves on this particular case, but you know that
there's - years of i nteraction bet ween t he
prosecutor and the judge and his or her staff, and
whether it would be your suggestion that we should
take sonme formalized steps in the statutes to make
nore of a separation there.

Nunmber 1593
MR. WALKER replied:

It's an interesting question because, conmng from a
crim nal -defense background, you always have sone
concerns about ... the nature of what you' re just
stating. But we work so closely with the prosecutors
and the judges, and in such a snmall community, there's
going to be sone overlap. Now, ny concern, of course,
is the inherent nature of the conflict, which is just
as you st at ed, t hat you have soneone who's
investigating the case, possibly bringing the case
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forward, and yet they're also working hand in hand
with the judge in a sense.

... | was involved in that process. | was on board
"pro tenmf throughout M. Irwin's hearings, and | felt
that we were stuck [with] no other neans to do the
situation, based on the resources and the way the |aw

is witten. | believe if the legislature is going to
|l ook at this, within the framework that [you have]
stated it, | think we mght, in fact, want to | ook at
possibly having a separate individual, which, of
course, would also raise the cost of these hearings on
one hand. | think that under the circunstances that
we were faced with, |I think M. Cole did an excellent

job in separating the two and doing his job as [he]
saw t he need to.

But | think this is something the |egislature m ght
want to |ook at, because there is an inherent
conflict, on sone |evel, because he is involved in the
[ prosecutorial] process and then involved in the

hearing at the sane |evel. | don't have any exact
suggestions at this tinme, but | think it is something
that the legislature mght want to look at for the
future

Nunmber 1684

SENATOR THERRI AULT r enar ked:

The other issue that was brought up was the |ack of a

good, solid definition for "partisan political
activity." And |I'm just wondering if you have any
recommendati ons or thoughts on how that can be fl eshed
out, because, as M. Cook indicated, ... the [Select
Commttee on Legislative Ethics] works wth the
statutes as they currently read. And it's been

suggested that that's an area that needs further
definition.

MR. WALKER sai d:

| would agree with M. Cook - we are stuck w th what
we're dealt wth. As an attorney, of course, and |
woul d assunme as a politician, where you have a two-
house system you're going to get interpretations on
all sides. I'mgoing to | eave that defining nonent up
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to you to decide, because, at this tinme, | would not
know how to go about trying to clearly define what is
"partisan political activity." | think on sone |evel
the framework would need to be done within what the
job is - what the nature of the job is. One of the
questions that did come up was ..., clearly, "Wat was
the role of the l|ieutenant governor as the I|ieutenant
gover nor ver sus her rol e as a gubernatori al
candi dat e?"

You may find sone guidance by |ooking down that I|ine
of reasoning when you try to define what "partisan
political activity" is. Then that could be overly

burdensone, on the other hand, because then you have
to | ook at everyone's role within the whole process of
the |legislature, and it could just get ... --

(indisc.) they could out of hand and crazy. So, |
think we were stuck with what we had, | think it
(indisc.) clearly needs to be redefined, and | don't

know where to begin with that process because it's a
bi g question and you're going to have opinions on both
si des.

Number 1757
SENATOR THERRI AULT sai d:

["m just trying to renenber back to when a lot of
these statutes were hammered out here in the
| egislature, and it seenms to ne, although 1've not
gone back and reviewed extensively the commttee
records, that the "partisan political activity" was to
refer to ... running canpaign activities out of your
office or wusing your staff to field canpaign phone
calls, and to nmake it clear that we were supposed to
separate that kind of activity.

The difficulty comes in the fact that we live in a

political system and the ... particular activity that
was in place -- | know that Senator [John] Torgerson
tried to bring an explanation to the [Select Conmttee
on Legislative Ethics] on just ... what it was that we
do on a daily basis, and |I'm wondering how you
separate ... the purely canpaign-type activity -- and

right now the majority versus the mnority is the way
we spar on a sort of a daily basis.
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That's the way that the system is nmade up. But the
majority is conprised of Republicans and Denocrats -
at tinmes, due to coalitions - so it doesn't break
right along a Republican and Denocratic |ine. So, |
guess |'m just wondering -- you can let ne know what
was on your mnd as far where you were going to draw
that |ine.

MR. WALKER replied:

Being new to the [Select Comrittee on Legislative
Ethics], | pretty nmuch took ny calling from other
menbers - and being new to the process. ... | had ny
own interpretations of it. A couple of things that
canme into ny mnd, wthout getting into any of our
exact del i berati ons, was clearly the [|ieutenant
governor had job duties that she had to neet. Thi s
was a gubernatorial candidacy, and one of the issues
that came before us was, ... was it part of the
| egi sl ative response to react the way they did to a
gubernatorial candidate's speech. In other words,
calling out, using the e-nmail to establish a press
conference to respond to a gubernatorial candi date.

Number 1877

And not fully understanding the process of what this
| egi slature [does], that was one of the questions |
had in ny mnd: was this an appropriate response sone
of them made under the given circunstances? It was
not a response to [then-Lieutenant Governor] Fran
Uner's budget, it was a response to [a] gubernatoria
candi date's proposed budget or proposed fiscal plan.

So, for me, ... | needed to understand the process of
what a natural I|egislative response would be. And
once | -- during some of the hearings ... Senator

[ Dave Donley] and different people tried to give ne
the necessary information for that process to be
understood. And that's pretty nuch where | cane down.

| need to understand the process - | need understand
what you did, when you did it, and was this sonething
that you would normally do - in order for me to help

make my deci sion.
SENATOR THERRI AULT asked M. Wal ker whether his review of other

i ssues that have conme before the [Select Commttee on
Legi slative Ethics] have brought any other area of the statutes
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to his attention as needing further clarification or structura
change.

MR. WALKER i ndicated that currently, since he has not yet had a
chance to thoroughly review the rermainder of the pertinent
statutes, he did not have any particular suggestions. He
surm sed, however, that there are probably quite a few areas
that need nore definition and clarity in order for the [ Select
Comm ttee on Legislative Ethics] to do its job.

CHAIR MGU RE asked M. Wilker, "Do you believe that the
defendant, if you will, the person who's been clainmed against,
ought to have counsel ?"

MR. WALKER said: "I believe they have a right to be represented
at this hearing, yes, | do. \Wether the state should pay that,
| don't have a conment on."

CHAI R McGQUI RE asked, "Were you aware that Ted Popely, who's the
maj ority counsel, was acting as counsel to M. Irwin during the
pr oceedi ngs?"

MR. WALKER sai d yes.

CHAIR McGU RE asked, "At what point did you beconme aware that
M. Popely was asked not to be counsel to the judiciary or face
et hi cal charges.™

MR. WALKER replied, "Not '"til the actual hearing began."

CHAIR MGQU RE said, "Can you tell nme a little bit nore about
that, how you becane aware of it?"

Nunmber 1998

MR. WALKER repli ed:

At some point, | think it was [as] the actual hearing
began or sone point not too far before that, it just
was brought up. Ted canme before us and wanted to

speak about a letter that was sent to him and |I'm not
sure [who] the letter was from from the [Select
Comm ttee on Legislative Ethics] regarding -- and if |
understand the nature of the letter, the letter didn't
actually state that he could face ethical charges. I
think the nature of the letter was, it'd been brought
to the [Select Committee on Legislative Ethics's]
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attention that there could potentially be a violation.
But | found that out just ... shortly before the
hearing or at the tine of the hearing.

CHAI R M@GUI RE asked:

Just having practiced as an attorney and all the
things we're tal king about, about making this process
better, do you feel - after | think [it] was roughly
three nonths of having represented M. Irwin through
the ins and outs of the proceedings - that it was
appropriate for the commttee to send him a letter
advising him- of course, now his "bar card” is on the
line - that if he proceeded to represent M. Irwin, he
may be subject to an ethical violation? Do you think
that would have a chilling effect on M. Irwin's
representation?

MR. WALKER repli ed:

Well, it obviously had sone effect, because M. Popely
decided not to represent himany further. And | don't
have -- if that's what your question is. If your
guestion is, do | think if that situation rises again
that it's going to have any chilling effect on whoever
represents soneone in that simlar situation, well, |
think it possibly could, when you start throw ng
around ethics violations. But |I'm not sure that
that's what the nature of the letter was intended.
And | don't have enough information to conment on it.

Nunber 2188

CHAIR McGUI RE asked M. Popely to briefly describe the letter he
recei ved and at what point in the process he received it.

MR POPELY sai d:

I, ... in the beginning, was asked to represent Ron

Irwin as his attorney. He wanted to go to a full
public hearing relating to his violations, and I
agreed to do that. | cleared that with ny enployers.

[It] appeared to be appropriate, being that the
violations occurred within the scope and course of
Ron's normal day-to-day duties as press secretary.
And shortly before his hearing, | got a letter from |
think it was signed by Joyce Anderson, the [ Select
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Comm ttee on Legislative Ethics's] staff, on behalf of
Chai rman Cook, suggesting that there were, | believe
the exact phrase in the letter was, "potential ethical
ram fications” of ny continued representation of M.

Irwin. That's all 1 got.

It definitely had a chilling effect in that | did
ultimately make t he deci si on to wthdraw ny
representation, for several reasons: one, to protect
nysel f, and, two, to keep the focus away from ne and
on the nmerits of M. Irwin's case. ... You raise the
question, and | think there is an issue there for
di scussion; | nean, what's done is done, it's over
with, Ron hired an attorney. Utimately, part of
those expenditures were paid by the state. Part of
the problemwith the order that it occurred, | suppose

-- the troubl esonme part for M. Irwin having to retain
private counsel at the eleventh hour was that the
|l etter came w thout any support, cane wthout any
| egal basis, cane w thout any research suggesting that
there was a reason for it.

Nunber 2027
MR. POPELY conti nued:

And, as has been suggested, it canme from outside the
[ Sel ect Commttee on Legislative Ethics] sonmewhere; |
don't exactly [know] how that would happen. Agai n,
these [Select Commttee on Legislative Ethics's]
processes are supposed to be highly confidential, |
don't know who besides the conm ttee nenbers knew t hat
| was representing M. Irwin at that point. | also
don't know who the anonynmous person who may have
raised this issue was.

| asked Legislative Legal [and Research] Services over
the Christmas holiday, which was shortly before the
formal hearing began, to prepare an opinion for ne
based on whether or not | did have an ethical problem
representing M. Irwin, and the answer cane back that
| did not, that it was appropriate for ne as a state-
paid enployee to provide |egal representation under
t hose circunstances. So, despite that, | wthdrew ny
representation. Ron was able to find a private
attorney at his own expense, and we went forward, and
it is what it is.
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CHAIR McGUI RE asked, "What changes would you nake with respect
to representation?”

MR. POPELY sai d:

Based on the nenorandum that was prepared by
Legislative Legal [and Research Services], there are
circunstances where it's appropriate for a |egislator
or an enployee to receive paid representation. I
think there are circunstances where it would be
I nappropri ate. For exanple, if Ron Irwn was accused
of sonething that benefited him personally, with no
respect to his official duties, the answer is probably
no, ... it would be inappropriate for the state to
provi de representation for him

But if a legislator or a legislative enployee had been
accused of an ethics violation wthin the nornal

course and scope of his enploynent, | think it is
appropriate for sonebody to represent that person.

M. Cook nade nmuch of the fact that Ron requested a
full formal hearing. | don't think that that's
unusual at all. It's only unusual in that it doesn't

happen very often. Whet her the [Select Commttee on
Legi slative Ethics] recommended sanctions against him
or not, the man still has an ethics violation on his
per manent record.

Number 2251
MR. POPELY concl uded.

And whether his future intentions included pursuit of
di fferent pr of essi onal activities or civic
organi zati ons, maybe even public office, it's a
significant inpairnment on his permanent record, and |
think sonebody would be foolish to proceed with a
formal hearing w thout proper representation.

CHAI R SEEKI NS, addressing M. Wl ker, said:

You said you have a problem defining "partisan
political activity.” But let nme ask you this: based
on the findings of this last inquiry, do you believe
that a majority response prepared by a majority press
aide to an allegation against an action taken by a
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| egi slative committee IS a "partisan political
activity?"

MR. WALKER sought clarification: "Are you asking ne to give you
an answer regardi ng what went on in deliberations?"

CHAIR SEEKINS said, "No, just asking you if, in your opinion
that constitutes a "partisan political activity.”

MR WALKER sai d:

It was a tough question for ne. | believe that, based
on my understanding, that ... you have a right to
respond to whenever the other side gives a policy
statenent of sone sort. The question for ne under
this scenario was, ... was it a natural thing that the
state legislature's mpjority would have done under
(indisc.) circunstance. If it's sonething that they

woul d normal |y have done in their course of business,
then I wouldn't have any problens with it being a ...
nonpartisan political activity, it's just a part of

you doing your job. And that's [where] | would
probably | eave the question. If it's part of what you
do, then no, | don't have a problemwth it. | would

see that [as] being not "partisan political activity,"”
but just a response, as a legislature majority body,
[in] your normal course of doing business.

Nunber 2325

CHAIR SEEKINS said, "So any public allegation attacking a
decision made within a legislative conmttee could, then, in
your opinion, justify a response from a nmajority press aide,
wi thout it being an ethical violation."

MR. WALKER said, "Yes, | would think so."
CHAI R SEEKI NS sai d:

| just wanted to take a |l ook at one other thing.

As a public defender, in your past history, would you
feel confortable going to <court knowing that an
advisor to the jury, a trusted advisor to the jury was
the ultimte selector of the judge and then becane the
prosecutor, would you feel confortable for your client
under those circunstances?
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MR. WALKER replied: "Let nme make sure | understand your facts
scenario. |If a trusted advisor to the jury?

CHAI R SEEKINS said, "Right."
CHAI R M@GUJI RE added, " Counsel."
CHAI R SEEKI NS t hen renar ked:

As counsel . Let's say that that -- we know that the
jury doesn't hire legal counsel, but let's just say
that they had soneone here instructing them and that
that was counsel to the jury, and that that sane
counsel basically selected the judge and then becane
the prosecutor, would you feel confortable for vyour

client under those circunstances, as a public

def ender ?
MR. WALKER replied: "As a public defender, ny answer would be
no. There would be no way |'d feel confortable under the

scenario that you presented, because it has its inherent biases.
That's just the appearance of biasness and conflict of interest.

CHAI R SEEKI NS asked, "Wuldn't that sanme basic bias carry over
into the scenario that was ... conpelled upon the hearing ... in
this [case] ?"

TAPE 03-12, SIDE B [House JUD tape]
Number 2387

CHAI R SEEKI NS conti nued: "I"'m not accusing anyone. " m sayi ng
it appears that the process may ... need to be ... changed here.
But woul dn't that sane inherent -- would you feel confortable if
you were M. Popely, now, and you were ... taking that spot for
your client under this circunstance?"

MR. WALKER r esponded:

Under the circunstance that was presented to us, M.
Cole was an advisor as to whether or not a violation
had been -- and ... I'mthinking out loud just trying
to clarify your question factually in ny mnd. M.
Cole was advisor to the [Select Committee on
Legislative Ethics] as to whether or not a violation

had been committed. Then he prosecuted - in your
terms, wusing your |anguage. The way this system is
set up, and it's my understanding -- like | said, once
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again, | followed the people [who' d] been on the
[Select Conmmttee on Legislative Ethics] further, |
didn't really question whether M. Cole had an
i nherent conflict or not. | can understand where M.
Popely m ght have some hesitation based on the factual
scenario that you' ve presented, if you're trying to
equate it to the public defender scenario. But |
can't coment as to whether ... that affected M.
Irwn's case or not, at this tine.

CHAI R SEEKI NS sai d:

I"m not trying to cast aspersions on the ability for

anybody to come up with ... a proper decision, or to
accuse the people that were involved. It just seens
to me that ..., where | grew up, that [we would have]
called that a kangaroo court. ... Wthout casting
any aspersions on the people, I'mjust saying it would
have made me nervous if | was the defendant. ... And
we're not trying to attack that; ... | guess we're
| ooki ng at the process. And  part of our
responsibility as a legislature, it appears to ne, is
to nmake that process as lily white as we can nake it,
and nmeke it seek out absolute justice in the final
deci si on.
Nunber 2309
And, to ne, there's a color to this process that just
doesn't seem to be lily white - ... not interjecting
anything for the judgnent or the credibility of the
people that were involved. It's a process [that] just
doesn't seem to ... engender a |lot of good feelings,
in ... the back of [ny] mnd, about this. So, | was

just wondering if you felt that that process could be
i nproved sone to elimnate that perception

MR. WALKER repli ed:

Vell, yeah, | definitely think the process could be
fine-tuned. |"ve only been on the [Select Conmittee
on Legislative Ethics a] very short term but ... the
way it could be fine-tuned was ... you allocate funds
so that a neutral third party - Ilike you said,
i ndependent prosecutor, which they' ve done in other
scenarios - gets retained to prosecute the case and
the advisory counsel still remains as advisory
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counsel. ... It's a sinple fix, and | definitely agree
with you that the process could always be fine-tuned.
The statutes could be fine-tuned to nake our job nore
clearly defined.

(I'ndisc.) ethics is a murky business. ... And this
scenario is nmuch different than nme as a practicing
attorney; ... we have ethics laws that we have to
abi de by. But it seens like this ethics in this
scenario is a little bit ... nurkier than what |I'm

used to dealing with as an attorney, mainly because of
the language that's in the rules itself, and the

process. So, | totally agree wth you, it can
definitely be refined to make [it] clear, easier, and
- to use your words - lily white.

CHAI R SEEKINS said, "My intent is that the [Select Commttee on

Legi sl ative Ethics] act in a totally ethical manner in
investigating ethics conplaints; ... that's ny intent here.”
Nunber 2229

MR. WALKER said, "And | agree with you, but | would also have to
say that | don't think any of the processes that were done in
this scenario was done with any mal feasance or unethical intent
- at least fromny perspective.

CHAI R SEEKI NS countered: "Probably because you were involved
and knew the players, but if you didn't know the players, you
m ght have a different viewpoint." He then asked M. Popely

whet her he'd adequately described the perceptions that M.
Popely had, com ng into the hearing.

MR. POPELY replied:

M. Chairman, vyes. ... The issue's been raised by
several people to nme and by nyself during the
proceedi ng, and you've articulated it perfectly. The
appearance of conflict is evident, very evident. And

let nme preface it by saying this is the way
adm ni strative hearings are conducted in Alaska and in
ot her states. It's not -- this isn't the first
admnistrative process where the counsel to the
adm nistrative trier of fact is also the hearing
i nvesti gat or/ prosecutor, dependi ng on what t he
tribunal is. However, in this case, ... you as
chai rman of the Senate Judiciary [Standing] Conmttee,
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you have raised a very good issue for people to
consi der.

If people are going to go forward wth ethical
hearings and full public processes, is it appropriate?

Senator Therriault raised a good anal ogy. In a
crimnal case, certainly, the defendant in a case [iS]
not going to be confortable with, to use an anal ogy,
the law clerk to a judge - the person the judge or the
jury, in Senator Seekins's exanple, turns to for
advice, for counsel, for interpretations of law, for
interpretations of procedure throughout the process -
[who] on the day of the trial shows up and changes
hats and says, "I'm no longer advising the judge;
starting from this noment forward, |'m exclusively
acting as prosecutor.”

Nunber 2149
MR POPELY conti nued:

Nobody' s sai d t hat [the Sel ect Comm ttee on
Legi sl ative Ethics] did anything wong in this
procedure. Nobody could ever know that except those
peopl e. The point is, you're trying to avoid any
appearance of inpropriety, and it's from a defendant
and fromthe public's perspective that we have to nake
that judgnent. Does the scene look fair and
reasonable to the person who has to stand there and
defend hinself? And | think you answered the question
yoursel f; the answer is clearly no.

|, personally, would not want to be prosecuted by the
person who had been providing |egal advice and counsel
for weeks and even nonths to the people who are going
to hopefully nmake the decision about mny violation.

It's easy to see the conflict, very easy to see the

conflict. And it's a noney question. O course it
costs nore, and that's a question the legislature has
to make as policy nekers: What's the price of this

ethics process to look as inpartial and as proper
as possi bl e?

REPRESENTATI VE GRUENBERG sai d: "M. Popely, | wasn't a nenber
of the legislature when this occurred, I"mnot too famliar wth
the situation, so pardon ny ignorance if | ask you sone basic

guestions. At the tine, were you a |l egislative enpl oyee?"
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MR. POPELY replied, "Yes, and | still am™
REPRESENTATI VE GRUENBERG asked, "And what was your position?"

MR. POPELY said, "I'm legal counsel for the Senate and House
majority.”

REPRESENTATI VE GRUENBERG asked, "Was it within your job
description to be defending this person?”

MR. POPELY replied, "My job description evolves daily, and | was
instructed by the majority |eadership to pursue a defense on
behalf of M. Irwin; so, yes."

REPRESENTATI VE GRUENBERG asked, "Do you think it was appropriate
for the state to be paying for the legal defense of this
i ndi vi dual ?"

Nunber 2074

CHAIR SEEKINS interjected to say: "Basically, the state decided
they were going to do that, [Representative] Guenberg, already,
so, you know, | don't know whether it's appropriate or not, but
| believe the state has already nade that commtment in earlier
commttee hearings. Am1| correct?"

REPRESENTATI VE GRUENBERG said, "I'm just wondering if M. Popely
woul d answer ny question."

CHAIR SEEKINS told himto go ahead.

REPRESENTATI VE GRUENBERG repeated, "M. Popely, do you think it
was appropriate?”

MR. POPELY replied:

Yes. Specifically, in order to answer that question
as objectively as possible, | asked Legislative Legal
[and Research Services] to provide ne an objective
| egal opi nion. As you know, they are a nonpartisan

| egal organization designed to answer questions of
that nature. And their answer to nme was unequi vocal

"Yes, it's appropriate.” Wen M. Irwin, as press
secretary, was acting within the scope/course of his
enpl oynent, and was accused of an ethical violation
based on that, it's appropriate for the state to
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provi de a defense. Should his violation have taken a
different form for exanple, had he done sonething
that benefited him personally and exclusively and had
nothing to do wth his job, say he was trying to
pronote his business on his own state conputer, or
sonet hing of that nature, the answer would be no. So,

in ny opinion, yes, | agree with Legislative Legal
[and Research] Servi ces' opinion that it was
appropriate ... at the tine.

CHAIR SEEKINS again interjected to say, "And the Legislative
Council has already agreed with that as well, and authorized the
paynent of that fee."

Number 2029
REPRESENTATI VE GRUENBERG said, "I appreciate your comrent M.
Chairman; | would also appreciate being allowed to finish ny
guestions.”

CHAIR SEEKINS replied, "No problem please finish this question
and we'll nove on."

REPRESENTATI VE GRUENBERG sai d:

Thank you very much. And, again, | certainly wasn't
here, and I'm just trying to inprove the process too.
Do you think that there should be sone standards set
up as to how these services -- or whether the state
should continue to pay that? M question is, do you
think that that is appropriate?

MR. POPELY replied, "I do think that's appropriate.”

CHAI R SEEKINS, after acknow edging that M. Wl ker had another
engagenent to attend to, thanked himfor participating.

The conmittee took an at-ease from2:07 p.m to 2:14 p. m

CHAIR McGUI RE asked M. Cook to comment on the letter sent to
M. Popely. "There was a question about who raised the concern
regarding M. Popely's representation, ... and M. Wil ker also
made nention of it, that he wasn't sure where that conplaint
canme from" she added.

MR, COOK responded:
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Okay. Let ne, perhaps, try to put it in perspective -
what happened. There are a couple of things that were
i nportant about this hearing. One was that we wanted
to conplete the hearing before the turnover in .
[the Select Conmttee on Legislative Ethics] and
before the legislative session ... started - when our
terms ran out. So, we had a fairly short tinefrane,
particularly because of the holidays; ... this thing
was shaping up over the holidays, and we needed to
keep our - | think it was - January 8 hearing date or
we were going to lose it and have a conplete turnover
in the conmttee.

Number 1912

M. Popely had been representing M. Irwin, and that
was fine with the [Select Comrittee on Legislative
Et hi cs]. However, t he [ Sel ect Comm ttee on
Legislative Ethics's] staff did get several inquiries
and questions at to whether it was appropriate for him
to be represented by counsel. W certainly didn't
want that issue to be raised for the first tinme when
the hearing convened, and to throw the hearing
conpletely off track, and cause us not to be able to
finish our work.

So, we were debating what to do to nmke certain that
that didn't happen. W contacted [Legislative Affairs
Agency (LAA), Legi sl ative Legal and Resear ch
Services], and although we couldn't discuss the case
specifically with them we described the genera
situation J[and asked], "Wat do you do in this
situation, when [we're] getting inquiries that may
result in conplaints and we're headed for a hearing
and we don't want it to happen?" And there was sone
di scussi on. And a letter was witten, and actually
with the participation of LAA [Legislative Legal and
Research Services] as to the wording of it.

And what it said was -- | don't have a copy of the
letter, |I'm sorry | don't, because it's been talked
about a lot, but nobody's ever given you a copy;

the people that went to ... the past hearing talked
about the letter but didn't ever give a copy of the
letter. The letter sinply said, "W've received a
couple of inquiries as to whether this is appropriate;
this should be checked out before the hearing.” That
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was what that letter said. Indeed, ironically, as M.
Popely said, they went to LAA [Legislative Legal and
Research Services], got an opinion from the very sane
person who hel ped draft the [first] letter, [who then]
said it's perfectly fine.

Nunber 1862

MR COOK conti nued:

We [couldn't] have cared less. ... W just didn't want
the issue to come up at the hearing and derail our
heari ng. W were not trying to pick counsel for

anybody; we were trying to nake sure an issue didn't
come up. And | don't know why, when they got an
opinion from LAA [Legislative Legal and Research
Services] that said it was perfectly fine for himto

represent him that he stepped back. That was
certainly not our intent; we sinply said, "Check it
out so you don't face future ethical conplaints from
sonebody. " And I'm not at liberty to say who those
cane from | don't know who they canme from They cane
into our staff, and there were several. So, it was a

concern to people who were in a position to nake
future conplaint. That was one area.

There's one other area ..., perhaps, that cane up in
the interim that | could just conment on. And t hat
was the admnistrative versus crimnal or quasi-
crimnal nature of the proceedings. In the past,
during ny tine on the [Select Conmttee on Legislative
Ethics] - and | think even before, clear back to the
beginning of the [Select Conmttee on Legislative
Et hics], when we had some mgjor cases |ike the Jacko
case and the Sanders case - they've been treated as
adm ni strative procedures.

MR. COOK concl uded:

And that's what the question is now ...: shoul d we
continue to treat them as adm nistrative procedures,
where it's appropriate - ... in that setting, an

advisor to the [Select Conmmttee on Legislative
Ethics] oftentinmes does also act as a presenter of

evidence at a hearing - or are we going to treat it
nore as a crimnal or quasi-crimnal proceeding. And
that's ... certainly appropriate to be |ooked at. In
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the past, we haven't thrown around words |Ilike
"def endant” and "prosecutorial”™ and so on. It's been
an admnistrative proceeding, not <cast in crimnal
terns. But if the legislature wants to consider this
a crimnal proceeding or a quasi-crimnal proceeding,
then it would be appropriate to separate those
functions out.

Nunmber 1763
CHAI R MGUI RE t hanked M. Cook for his testinony, and said:

That's why it's ny intent to just tackle the [ Select
Commttee on Legislative Ethics] versus the entire

Adm nistrative [Procedure] Act as | know [Senate]
President Therriault is. | believe that it is
different, and | believe it is a quasi-crimnal
proceedi ng because the consequences are SO0 sSevere,
professionally and so on. ... | recoghize you were

dealing with very |limted precedents in this area of
having gone to a full trial and so on. But it's clear
to nme that we're not doing the conplainant justice
and we're not doing the person who's being conplai ned
agai nst justice in the process, and the public.

SENATOR FRENCH said, "I just had a question about the letter
that was sent from Legislative Legal [and Research Services]
authorizing M. Popely to represent.”

MR. COOK renarked, "I've never seen it; it was never presented
to the [Select Commttee on Legislative Ethics]; we' ve never

CHAIR SEEKINS interjected to say, "(Indisc.) a copy here."
MR COX replied, "Well, |'"ve asked for it before and it would

not be released to the [Select Conmttee on Legislative Ethics]
by the ..."

CHAIR SEEKINS again interjected to say, "I just got a copy here,
Senator French.™

CHAIR MGQU RE informed M. Cook that commttee staff would nake
a copy of the aforenentioned letter and distribute it to him

SENATOR FRENCH said, "And really nmy only question had to do wth
timng." He confirmed that he was referring to the letter from
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Barbara Craver to Senator Halford, attention Ted Popely, and
that this letter is in response to M. Popely's request

CHAIR SEEKINS interjected to say: "The letter that M. Popely
received and then he requested that the [Legislative Legal and
Research Services] give him an opinion. Is that correct, M.
Popel y?"

MR. POPELY replied, "More or less, that's correct.™
Number 1683

SENATOR FRENCH queri ed: "And this is Decenber 23, 2002? And
this was subsequent to the hearing/trial of M. Irw n?"

MR COOX said, "No, no, it was before."
SENATOR FRENCH asked, "And how nuch before?"
MR. COX replied:

Vell, | think the hearing was on the 8th of January, |
bel i eve. And | think the letter that M. Craver
hel ped us draft to M. Popely was just a few days
before this. So they rather pronptly got an opinion
that it was fine, and yet he stepped back for sone
reason and they got other counsel.

SENATOR FRENCH asked M. Cook and M. Popely if either of them
knew when it was that M. Irwin secured M. Jacobus to represent
hi m

MR. POPELY sai d:

| don't know the answer to that. But in response to
the first question - why did Popely withdraw - the
[ Legislative Legal and Research Services'] opinion is
not binding on the [Select Committee on Legislative

Ethics] in any respect. So the reason | wthdrew was
because | have no idea what the [Select Commttee on
Legislative Ethics] is going to determne is or is not
an ethics violation. All 1 have is guidance from

[ Legi sl ati ve Legal and Research Services].
And the fact that the sane attorney who drafted that

opinion is the sanme one who helped with the letter, |
t hi nk suggests even nore strongly that the letter was
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a little too terse and bordering on irresponsible to
say -- what the letter said - | don't have a copy in
front of ne, either, but | renmenber verbatim- it says
that there are potential ethical ramfications that
have been rai sed.

Number 1599

So, yes, | wthdrew ny representation, even though |
had an opinion from the sanme person, apparently - |I'm
learning that, as |I'm listening right now. If the
[ Sel ect Conmttee on Legislative Ethics] received the
sane advice that | received, that it was appropriate,
I"m still left wondering why | got a letter saying
there are potential ethical ramfications.

And | don't know who outside of [M. Cole], advisor to
the [Select Commttee on Legislative Ethics], knew
that | was representing M. Ilrwn. And | got the
distinct inpression that the [Select Commttee on
Legislative Ethics] would have preferred, and M. Cole

would have preferred, if M. Ilrwin attended his
hearing unrepresented. If you want ne to cone right
out and say it, that's the problem |I have with the

whol e "letter" scenari o.

SENATOR FRENCH noted, "W don't have a copy of the letter that
you received, which scared you off, so to speak.”

MR. POPELY replied, "I'm sure it's there, floating around
sonewhere, and | can make arrangenents to get a copy to you, if
you'd like; I'm sure M. Irwn has it in his file, he's got a

conplete file (indisc.)"

MR, COX said the [Select Commttee on Legislative Ethics] could
certainly provide a copy to nenbers. In response to conments
made by M. Popely, M. Cook said:

| believe the letter suggested that he should check to
see if there were any ethical violations. The letter
certainly didn't say that the [Select Committee on
Legislative Ethics] had found that there were any

ethical violations. It said, "W've got these
conplaints - you mght want to check this out to see
i f there's any ethical ram fications to this
representation.” And that's all the letter said.
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Nunber 1545

REPRESENTATI VE GARA sai d:

Let nme ask the Chairman's perm ssion. When | cane
here, this hearing was noticed as a confirmation
hearing. | didn't realize that we were going to spend
so rmuch tine looking into the Ron Irwin case. But now
| have questions about the Ron Irwn case so | can
under stand everybody's concerns about that case. So,
... | have a few questions that 1'd like to direct at
M. Popely.

CHAI R SEEKI NS sai d:

Vell, why don't we finish with M. Cook, here. I
nmean, the reason that we are bringing ... this case
in, | believe, has to do wth the -- we are

considering the confirmations and the actions,
probably, of sonme the folks that are in front of us
for confirmation [in regard] to this particular case.

And while it's a little broader than maybe it was
noticed, | think it's -- rather than getting too nuch
nore into this line with M. Popely, I'd like to

address the folks who' ve traveled here today for
confirmation and any particular concerns we nay have

with that process, if we could. And we can reserve
sone time toward the end, if you'd Ilike, for M.
Popel y.

REPRESENTATI VE GARA sai d:

That would be fine. Then | do have sone questions for
M. Cook. Thank you, M. Cook. And | didn't study
the Ron Irwin decision on ny way comng in here, so
with so many questions focusing on the findings
against M. Irwin, | guess if | could ask you to
sumarize the [ Sel ect Commttee on Legislative
Ethics's] conclusions and the legal basis for them
that would hel p me understandi ng whether or not there
are valid concerns about those findings.

MR. COX noted that since the [case] had already been through a
public hearing, there was no |longer the need for confidentiality
that there would have been otherw se; therefore, he renmarked, he
could talk about nost of what happened, though perhaps not so
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much about [the Select Committee on Legislative Ethics's]
del i berations. He said:

The case arose when Fran U nmer nmade a speech out in
Eagle River presenting her fiscal plan, to Dbe

inplemented if she were elected governor. [In response
to that, Ron Irwin was contacted by Representative
Mul der - and he was the Senate-side press secretary,
but he was contacted by Representative Milder - who
said, "W have a response to that planned for the
Republ i can Party headquarters.” And he was asking Ron
to set that up. Vell, Ron Irwin -- there was
considerable discussion about who was going to
participate in it, and ... Ron Irwin decided that it
was a legislative response to [then-Lieutenant

Governor] U ner's [speech], so it was okay for that to
be held in the Legislative Information Ofice [LIQ.

Number 1391
Quite frankly, what happened was that we began getting
calls about t hat - the [ Select Commttee on
Legi sl ative Ethics] - as to whether this was

appropriate to be holding this in the LIO Staff and
| took a look at it, decided that Fran U ner's speech
was clearly a political canpaign speech, this was
clearly a political response - wasn't appropriate to
hold it in the LIO- and a letter was sent saying this
is probably sonething that should not be held there.
And it wasn't; it was changed.

Then we got a conplaint, afterwards, that ... state
resources should never have been use to set it up or
to plan it there in the first place. That was the

conplaint we dealt wth, and all the way through.
And, ultimately, the [Select Commttee on Legislative
Et hics] decided that mniml though they had been in
the sense of using the state e-mail to schedule this
thing and so on, that there had been a technical
vi ol ati on. But it had been corrected. No sancti ons.
And that was our initial finding. Then Ron Irwn
wanted that to be the subject of [a] public hearing;
we went through a public hearing and, essentially,
uphel d t hat deci sion.

MR COOK conti nued:
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There was considerable evidence taken as to a lot of
things, sone of which was what were Fran Uner's
duties ..., as lieutenant governor, wth regard to
presenting fiscal plans. And there was sone evidence
that that wasn't part of her job duties, ... and
[that] it was clearly a canpaign speech out there. It
was tal king about what would happen, ... not what
would happen within the admnistration she was
currently working with, but what would happen under a
future admnistration if she won. So, in essence, the
[Select Committee on Legislative Ethics] drew a |ine
and said even though "partisan political activity" may
be a little hard to define, holding a press conference
using state facilities in response to a clearly
canpai gn speech is crossing the |ine.

Nunber 1287
MR COOK went on to say:

Now, Senator Torgerson, who sone of you heard from
before at the LAA hearing, wote a dissenting opinion
to our opinion, and he raised a question a nunber of
times. And | think he raised it in that LAA hearing

He said, "Does that nean that a legislature can't
answer questions to constituents about canpai gn
matters if the ~constituent calls them at their
| egi sl ative office?" For exanple, if sonebody had
called a legislator ... to ask questions about the
speech given by Fran U nmer out in Eagle River, would
it be inappropriate for the legislator to answer that
questi on.

And we said four or five times in that hearing,
"That's not what the [Select Commttee on Legislative
Ethics] is addressing.” That's not a problem A
| egi sl ator can al ways answer constituent questions, no
matter what the subject matter, if a constituent is
calling them in their legislative office. There are
certain canpaign things they can't do. But that's
considerably different fromcalling a press conference
in response, and so that was where we broke with the

difficulty of "partisan political activity." A press
conference was felt to have been definitely a partisan
political response to a canpaign activity. But we
certainly didn't try to place any Ilimts on the
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ability of a legislator to respond to constituents
about any subject matter.

REPRESENTATI VE GARA sai d:

Thank you, M. Cook; that explains the first question
| had. So, in essence, we have Lieutenant Governor
Unmer running for governor; she gives a canpaign
speech; we have certain nenbers of the Republican
Party who want to respond to her canpaign speech; and
the ruling, in essence, was that they were not allowed
to use state resources to essentially throw back a
canpai gn salvo against what was a canpaign speech.
And ... so, ... the legal Ilynchpin, the rule that
woul d have been violated by that had they used state
office space to do that, that's this rule governing
"partisan political activity?"

Number 1186
MR. COX replied:

Ri ght. Can't use state resources for "partisan
political activity." Now, there are sonme real ironic
aspects to that law. For exanple, in our hearings, it
becane clear to wus [in the Select Commttee on
Legislative Ethics] that both the legislative majority

and the mnority have press secretaries. And the
press secretaries' responsibility is to make ... the
| egi sl ative nenbers of particular parties |ook good.
And the question was raised, "lIsn't that 'partisan
political activity' in and of itself?" And it
probably is. [It's a] tough question. So, ... that's
where there are sonme things the |legislature m ght want
to |ook at. You've prohibited partisan politica

activities and yet you enploy people who are
specifically paid by state resources to performthose.

SENATCOR THERRI AULT sai d:

| think that is why ... Senator Torgerson dissented.
And | think that's why there's been concern, here in
the legislature, on the structure of the statutes, the
definitions of the statutes, and ..., from this
particul ar case, what we mght do to clarify and draw
the lines in a brighter manner. M. Chairman, | know

that generally, we have nanes that are proposed for
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different comm ssions and we | ook at the resune and we

|l ook at a person's work history, and hopefully

whoever's suggested the nane has |looked to see if

there's DW [driving while intoxicated] violations or
crimnal history.

But when we have instances like this, where we've got
menbers whose nanmes are proposed and we can | ook at
the history - simlar to the Board of Fish nom nations
that we've gotten, there's very controversial decision
made recently - that | think that when the overview is
done, there are going to be questions on that
particular neeting and the decision - the thought
process - and so | don't think that asking questions
of a particular case, here, is out of line for this
heari ng t oday.

Nunmber 1098
SENATOR THERRI AULT conti nued:

| think what |'ve discerned fromthe di scussion so far

is, M. Cook, ... he says, "W've got the statutes

there mght be sonme structural problens with the
statutes, but that's what ... we felt that we were
bound to and we try to stick to those statutes.” And
| applaud him for that. The issue, though - | just
want to go back - weren't there also sone

canpai gni ng-activity charges that were leveled in this
case, too? And the [Select Commttee on Legislative
Ethics] commttee decided to dismss them didn't
they? Wren't there a nunber of allegations, and the
canpai gni ng stuff was di sm ssed.

MR. COX replied:

That's one area of the statute that could probably
stand to be cleaned up a little bit; ... there's a
section t hat C ment i ons "partisan politica
activity" and then nentions "canpaign" down below.
And the <conmttee ended up proceeding under the
"partisan political activity" as opposed to the

"canpai gn". W weren't in the canpaign period, and
the person running for office -- the canpaigning part
of it seened to apply to candidates running for
of fice. Ron Irwin wasn't a candidate running for

office, so the canpaigning part was not proceeded
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Wt h. It was under the "partisan politica
[activity]".

SENATOR THERRI AULT said, "That's one of the things that was
confusing tonme ...: if this was a an activity to influence ..
t hen-Li eutenant Governor U ner's canpaign, if the canpaign stuff
was all dismssed ..."

MR, COCK said, "I think the conmttee |ooked at the canpaign
portion of the statute as applying to people who are canpai gni ng
for office thenmselves ..., and that's why that dropped out."
Number 0971

SENATOR THERRI AULT sai d:

Then the other thing just deals with the vagueness of

the term "partisan political activity". In ny earlier
comments, | said that from the way | renenbered the
di scussion when the law was passed, ... if you were
sendi ng out canpaign brochures or having your staff
answer ... canpaign calls in your office, it was
clearly out of line. A part of the problem here is

that we, as sitting legislators, when we get to an
el ection year, we wear nultiple hats. And so, at any
given tinme, am | ... Senator Therriault or am I
candi date Therriault?

And it becones difficult where to draw the line on
those two things. So, was there any discussion [by
the Select Conmttee on Legislative Ethics] just
saying basically, "This issue has been brought to us,
but with the definition that we have in statute - the
|l ack of definition in statute - we can't render a
decision?" And it wouldn't be unusual for the courts,
at tines, to render a section of statute inoperable on
a particular set of circunstances in a case brought to
it, I think, due to their vagueness.

MR. COX replied:

| think the majority of the [Select Comrittee on
Legislative Ethics] equated this nore closely to what

you said before: You cannot wuse your office, you
cannot use your equipnent - state-provided equipnment -
for canpai gni ng. And we felt that - 1 believe,

speaking for the [Select Commttee on Legislative
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Ethics] - that this fell clearly enough into that,
that it was clearly enough a canpai gn response, that
you couldn't use ... state facilities or the state
comuni cation system. ...

Representative Milder was probably right in the first
pl ace when he called Ron Irwin and said ..., "W're
going to do this response at Republican Party
headquarters."” That's where the commttee felt it
shoul d have been done. But wwth Ron Irwin's help, it
got steered into the ... Legislative Information
Ofice, which was, in a sense, akin to a legislator
using his private office to do actual canpaign

activity. So | don't think it was that -- ... | think
we were able to draw that line, here, but we can
certainly see a lot of other ... arenas in which the

"partisan political activity" could be tightened up.
Nunber 0847

SENATOR THERRI AULT renmarked that M. Cook's explanation
clarified things for him since he' d been under the inpression
that the canpai gn charges had sinply been di sm ssed.

MR COK reiterated that because Ron Irwin was not a candidate,
the [Select Conmttee on Legislative Ethics] did not consider
the offense to be a canpaign activity.

SENATOR THERRI AULT noted that M. Irwin, as press secretary, is
sinply a technician. He el aborat ed: "I say, 'Set up a press
conference,’ and he nmakes the calls to make it happen. The
content of the press ... release, the content of what | say when
| step to the mcrophone is nmy call. Al he does is set up the
wor ki ngs. "

MR. COXX responded:

It was very difficult for us to figure out the |ines
of authority wunder which M. Irwin was worKking,
because he was enployed by the Senate, contacted by
the House and other people, and it was very murky as
to how this got <changed from Republican Party
headquarters to the LIO but, clearly, M. Irwin was a
player in nmaking that change - a little nore than a
t echni ci an.
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SENATOR THERRI AULT pointed out that, wultimately, the venue
chosen by M. Irwin wuld have had to have been approved by a
| egi sl at or. He noted that M. Popely's letter was dated just
before Christmas, a time of flux for legislative |eadership; he
surmsed that the timng of the letter probably added to the
confusion of the issues.

MR COOX remarked that all parties were under a lot of tine
pressure.

CHAI R SEEKINS thanked M. Cook, and indicated that they would
next hear from Shirley MCoy. He asked Ms. MCoy to identify
hersel f and give the commttees an openi ng statenent.

Nunber 0718

SHIRLEY A. MCOY, Appointee, Select Committee on Legislative
Et hics, introduced herself. She said:

I"'m Shirley McCoy, | live here in Juneau, |'ve been a
resident of Juneau for approximtely 13 years, [and ]
noved over here after having lived about 26 years [in]
Sitka, Alaska. [I] was involved pretty extensively in
city politics while I was in the Sitka area, and was
appointed to the [Select Commttee on Legislative
Ethics], as it was newly fornmed, shortly after com ng
to Juneau.

M5. McCOY went on to say:

So, I ... guess |I'm the only surviving - [chuckling]
and | use that term |l oosely - nenber of the originally
re-establ i shed [ Sel ect Comm ttee on Legi sl ative
Ethics] that you have that was adopted to have a
majority of public nmenbers versus |egislative nenbers
on it. As to why 1'd even be interested in serving
another termis a really good question right about now
[chuckling]. One of the things that cones to mnd is,
you need sonebody with comon sense, and if |'m not on
[Select Commttee on Legislative Ethics], you ve got
[an] overrun of attorneys [chuckling].

[ Sone nenbers of the commttees |aughed and offered additional
j oki ng conments. ]

M5. McCOY conti nued:
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| was basically asked to consider

having ny nane

resubmtted for the fact that | have nore history than

a lot of our nenbers. We've had

turnover in the last few years, and that

subst anti al
in itself is

one reason. You know yourself, if you ve been in your
position, how difficult it is sonetinmes when you have
a turnover of staff or commttee nenbers, you end up

al nost reinventing the wheel each tine.
sonething to be said about the historica

| guess. That's pretty nuch it.

SENATOR OGAN said, "I can't resist this one ...:

So there is
experience,

Are you sayi ng

that having attorneys on an ethics comrittee is an oxynoron?"

[ Some menbers of the committees | aughed.]

M5. MCOY answered, "I usually say, 'Actually, having a

| egi sl ative ethics conmmttee is an oxynoron,'"

and | aughed too.

[ Sone nenbers of the commttees |aughed and nade additional

j oki ng comments. |

Nunmber 0552

CHAIR McGUI RE thanked Ms. McCoy for comng and for her years of

public service. She went on to say:

"Il say the sanme thing | said to M. Cook, and |
don't say it lightly. | think it's a big deal, the
comm tment that nmenbers of the public nmake to serve on
t hese boards w thout conpensation - and a whole |ot of
grief. So, thank you. | remained concerned about the
process. Ron Irwin's case happens to be the one that
cane up; as Representative Gara pointed out, we are

spending a lot of time tal king about it.

I think that

happens a |ot, when you' ve got a conmttee set up to

do a job and there isn't a lot of

precedence out

t here. When it does do its job, people start taking

notice of how it's doing it, and what
in place, and those kinds of things.
don't feel that we're attacking you; |
under st and [what happened].

procedures are
So, | hope you
really want to

One of my concerns -- there are two different things
in the public transcript that concern ne, and | just

want to understand, havi ng sat on
Commttee on Legislative Ethics], what
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your role to be in terns of the procedures. There are
two different portions of the proceedings that took
pl ace. One was a probable cause hearing. And | want
to know, or understand from you, what you believe to
be a probable cause hearing versus the actual public
hearing itself, as it's been explained to you, either
via the commttee guidelines that you have or the
Adm ni strative [Procedure] Act.

M5. McCOY replied:

If 1 understood you correctly, the ethics code has
very strict guidelines that we have to adhere to, and
when we have a conplaint that's filed, the first thing
that we have to look at is, was it filed appropriately

- is it notarized, is it signed. The public person,
who is normally the one that's filing an ethics
conplaint, is not expected to have the |I|evel of
expertise that you would have. In other words, they
don't have to list a code that they feel is being
vi ol at ed.

Nunber 0402

Wen the legislators set up the ethics code, they
pretty nmuch left it open for public nenbers to have
that freedom to cone and present a conplaint wthout
feeling that they were going to be chastised or

questioned or ridiculed. ... They pretty nuch gave
t hem an open book. They can -- a person can actually
read a newspaper article, and say, "I think there's

been an ethics violation,” and file a conplaint with
t hat newspaper article attached.

So, you have given the public pretty much free rein to

file an ethics conplaint. There's been sone
consi derable discussion as to ... should that process
be changed. That in itself is debatable because the

one thing you don't want to do is cut off the public.
You don't want to make them feel it is difficult to
file a conplaint; you want themto feel that they have
access and they have a hearing.

CHAIR McGUI RE posited that she was unclear in her question. She

said she agrees wwth what Ms. MCoy is saying and does not want
to change that [aspect of the process]. She el aborated:
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| think that is the beauty of it. We should be held
to the highest ethical standards and so should our

enpl oyees. You ought to be able to bring the
conpl ai nt based on what want. But, then, what |'m now
asking is -- your job, as a conmittee nenber, is to

determ ne probable cause before you go on the next
st ep. And |'m asking you what your understanding of

that is.
M5. MCOY, in response, continued with her explanation of the
process:
Then you investigate the allegations. You see what
their conplaint is, based on what the statutes say.
You try to line up a statute that would address that.
And, ultimately, you start an investigation. You talk
with people that are involved. You send a letter to
the person that the conplaint's filed against, first
of all. Normally they contact you post-haste. So you
start a process of inquiring - getting information -
talking to anyone that has an involvenent in it, and
you try to do this, as nuch as possible, holding the
confidentiality of the person that the conplaint's
filed against.
Nunber 0242
CHAIR McGQUI RE asked: "How do you conpare the probable cause
portion of the hearing to the actual hearing itself - the actual
portion of the trial, if you will, [or] quasi-crimnal trial,
however you want to call it ...? How do you conpare those two?"

M5. McCOY replied:

It's pretty much as nost of you have indicated; you

wear different caps. ... You put a different cap on
[and] you're in a different ball ganme at this point.
The probable cause situation is now behind you. You
appoint a hearing officer. Each party has counsel.
The [Sel ect Commttee on Legislative Ethics] has their
counsel. The person that's before us, if they desire,
have their own counsel. The hearing officer is there
to make sure that the process runs snmoothly and to
establish the guidelines, but, ultimtely, it's the

[Select Commttee on Legislative Ethics] that is the
determning ...
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CHAIR MGU RE interjected to say, "You becone the jury."

M5. MCOY said, "Exactly; it's pretty much the sane as a grand
jury type of hearing.”

CHAI R McCGUI RE sai d:

My concern, Ms. MCoy -- you've answered it exactly as
| would have hoped, because | believe that those are
two very distinct parts of the hearing process itself.
Again, not to conpare it to crimnal, but it's much

like making that ... initial indictnment or that
[initial] charge - however you want to call that prior
decision - but distinct from the process that a jury

or a conmmttee would go through in eliciting facts and
| ooki ng at evidence, through the [hearing] officer, to
then ultimately make a deci si on.

Nunber 0122
My concern, in reading over sonme of the public
testimony - transcript, pardon ne - is there is a
point in the actual hearing where ... M. Ilrwn's

attorney offered into evidence - through the hearings
officer, who is the decision naker over what is
admtted or not - nade a notion to enter into evidence
a series of press releases. Press releases that would
show a conparison of the types of activities that were
normal Iy conducted by hinself during simlar points in
time.

And the statenent that you nmde after the notion
failed -- you were the only person to vote against the
notion, which isn't up for question right now - at
all. Please understand that. |It's what you said that
disturbed ne, and I'd just |like to hear sonme comment
about it. You said, "Apparently, the notion wll
fail, but this is ny thinking: we heard his argunent
prior to naking our probable cause findings, so |
don't know that he would present anything new or
different than we've already heard before.” That
concerns me and I ... really want to hear

M5. McCOY interjected with the foll ow ng:

vell, we were talking about the specifics of the
newspaper clippings that he wanted to bring in. W
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already had a copy of those in front of us, so I'd

al ready read through them | think ny thinking at the
time was that they really ... had no bearing on the
case, at any portion, because we weren't dealing with
what had happened in another situation. W were
dealing with an ethics violation that was before us
right now, on one situation. Hi storical evidence
[didn't change the code]. [ The preceding bracketed

portion was not on tape, but taken from the Gavel to
Gavel recording on the Internet.]

TAPE 03-13, SIDE A [House JUD tape]
Number 0001

M5. McCOY conti nued:

It didn't give us freedomto say, "Ch, well, this has
been done in the past, so that's the way we'll do it
NOWw. So the newspaper articles - or the clippings -

that he wanted to bring into evidence were obsolete as
far as | was concer ned.

CHAI R McCGUI RE sai d:

It's an interesting job that we're tasked with right
here. And those of us who will be pushing the button

on the floor, in a way, we're asking whether you're
qualified to be a nenber of the [Select Conmttee on
Legislative Ethics]; in a way, we're asking whether

you're qualified to be a judge; in a way, we're asking
you whether you're qualified to be a nenber of a jury
- passing judgnent on your peers.

And it's a real interesting question, and |I only bring
it out because |I think this ... gets right back to ..

why | think this process is so flawed. But as a
menber of a jury, it did concern ne to read that your
t hinking was that you had already addressed a subject
during a probable cause hearing and, therefore, any
new facts or any new evidence that were being offered,
in your mnd, should be dism ssed. Because | would

M5. McCOY interjected to say: "No, | think you re stretching ny
thinking and the term nology when you say, 'any new evidence,'
because it was not new evidence; it was evidence that we already
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had before us that | didn't feel was pertinent to what we were
dealing with at the tinme."

Nunber 0131
CHAI R M @AU RE sai d:

And then | just have one final question, and that is,
again, just looking at conduct/character of things

that are said. | say things | don't nmean, a lot; you
could wite a whole chapter on it. There was a point
in your testinony where you |ooked at M. Erwin prior
to the probable cause hearing and you said - oh, you
pointed to a hook in the ceiling - you said, "Do you
see that hook? That's the hook that we're going to
hang you from?" And | just wanted your response to

that particular statenent.

M5. MCOY replied, "I have no idea.” She asked of M. Cook
"Did | nmake a statenent I|ike that?" Turning back to Chair
McQuire, she said, "I have no idea what you're referring to and

-- what tine was this supposed to have taken place?"

CHAIR McGQUIRE said, "Prior to the probable cause hearing." She
then asked M. Popely whether he could testify to that
st at enent .

MR. POPELY said: "It sounds vaguely famliar, but | really -- |
can't. | think Ron nentioned that was in the transcripts being
reviewed, at one point; he' d probably be a better person to
testify as to what's in them"”

MS. McCOY sai d:

| -- sorry, | have ... no recollection of making a
coorment like that. And, quite frankly, M. Irwin and
| joked back and forth on a couple of situations.
There may have been -- unfortunately, in a transcript,
you don't get the tone of a person's voice or their
commrent .
CHAIR McGQU RE renmarked, "Again, | believe these hearings are
very serious and quasi-crimnal in nature, and | was just

concer ned. "
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M5. MCOY replied, "I am quite positive that that didn't take
place in a hearing. It mght have taken place in ... another
nmeeting with M. Irwin, but not in a public hearing.”

CHAIR MGU RE surmsed, "So, if it took place, you didn't mean
it and it was just a joke."

Number 0306

MS. McCOY sai d:

| don't renenber nmeking the comment at all. And it
falls outside of ny total thinking, over the whole
process anyway. The only thing that | found was -
that | personally had a problem with - was the fact
that M. Irwin felt that it even needed to cone to a
publ i c heari ng. The [Select Commttee on Legislative
Ethics] had filed no sanctions. If we had any way of

getting out of even going through with the probable
cause [hearing], we probably woul d.

And [Senator] Therriault's earlier coments about the
one portion that was dropped, [it] was basically done
after a substantial anount of discussion, where we
felt we found a |oophole, that we could get out from
under that one. And |I'm sure you can all appreciate
| oophol es, but none of us appreciated the way this
conplaint was filed, the manner in which it was filed,
and the tineframe in which it was filed. But we still
have a responsibility under the code that we have been
authorized to deal with, and we noved forward as best
we could, given the tools that we had to work with.

CHAIR MGQURE said, "Now | have a different concern; 1I'm
concerned about your statenent regarding his choice of having a
public hearing."

M5. McCOY replied:

Well, your statenents in the commttee neeting have
bordered this on a crimnal action. This was a mnor
infraction and, basically, didn't take place at all.
But the [Select Committee on Legislative Ethics]
established guidelines from the very first year, that
an attenpt to violate an ethics code was the sane as
violating it. W' ve acted under that prem se since
[the Select Committee on Legislative Ethics] has been
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f or med. And the reason for that is to try to limt
ethics conpl aints. So, when a person attenpts to
violate a ... [code], it's handled pretty nuch the
sane way, although there's no sanctions because it
didn't take place.

Nunber 0420

CHAIR MGQU RE said, "I know you didn't nean to say that M.
lrwin wouldn't be entitled to a full public hearing, should he
choose to clear his name."

M5. MCOY replied, "Cbviously, he was entitled to it; | just
felt that it was mininmal in the original charge, anyway."

SENATCOR THERRI AULT sai d:

| think Senator Torgerson, though, tried to inpress
upon the conmttees, even though mnor infraction no
sanctions, what the potential chilling effect would

be on the workings in this building. A staff
person performng his job at the direction of a
| egislator -- where do we draw the line, then? And
then, the next time | ask ny staff to do sonething,
t he whol e aspect of whether we provide them wi th | egal
representation: "Oh, yeah, boss? What i f sonebody
brings ne up on charges? You going to be there to
pick up the legal tab for that? O am | left out
hanging to dry?" On the activity that | think nost of
us can agree, that part of the political process that
we live in, is the bantering back and responding to
the things that cone up on a daily basis. So, it may
have seened to be a very mnor infraction that tipped
this whole thing off, but the consequences of the
deci sion coul d be | arge.

M5. McCOY replied:

I"'m sorry, not in ny opinion. Wth nmaybe one
exception, there is no person that's cone before the
[Select Committee on Legislative Ethics] that's been
found even guilty of a violation that hasn't ran for
reelection and been voted back in their office. A
person com ng up on ethics charges [does] not [have] a
bl ack mark on their political career.

Number 0572
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SENATOR THERRI AULT replied: "That not what |'m all eging. It's
that - whether it causes a problem for sonmebody, politically, in
the future - but just the problens that it causes in the
process.

M5. McCOY replied:

And that's the whole point in going with the attenpt,

is to keep that from happening in the future. In the
first place, M. Irwin was not instructed to call the
conference and use the LIO That was his choice.
That was not -- had he done what his boss had asked
him to do, we would have never been here, or been
t here. It would have just never happened. He made

the choice, and the [Select Conmittee on Legislative
Ethics], given the code that we have to work wth,
determned that there was probable cause and that
there was an attenpt to violate the ethics code by the
actions that he took. W did it in a manner that was
mnimal to him but set out a clear nessage to future
possibilities that this was not acceptable under the
current ethics code.

SENATOR THERRI AULT r enar ked:

I f he had done what he was originally instructed, that

woul d have been to call a press conference at the
Republican Party headquarters, | would think that that
would be a huge violation: using state time and
ener gi es to cal | sonet hi ng at a politica

headquarters.

M5. MCOY replied it would have been at the Republican Party
headquarters and not in state facilities.

SENATOR THERRI AULT argued that the legislature would still have
used his tinme and his e-nmmil account to send out the notice.

Nunmber 0687

M5. MCOY pointed out that she did not know the particulars of
M. lrwin's job description. "As M. Cook said, this was the
first time that we'd been nmde aware that there's press
secretaries on both sides that are paid to do just exactly what
they have to do for their individual parties," she added. She
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posited, "Maybe you're going to have to isolate them from this
"partisan political activity" statute; ... that's your deci sion.

SENATOR THERRI AULT asked her to offer her definition of
"partisan political activity".

M5. MCOY suggested that "partisan political activity" mght
i nclude anything involving a canpaign situation and/or having
nothing to do with a person's legislative responsibilities.

CHAIR SEEKINS noted that the conmttees were running out of
tinme. He expressed appreciation to M. Cook for traveling to
the hearing and to M. Popely for attending via tel econference.
After remarking that M. MCoy's hearing was strategically
planned to be last - since she was local - he asked her to
return for further questioning at another tine.

SENATOR THERRI AULT asked Chair Seekins if he wanted a notion to
forward the nanmes of the appointees.

CHAIR SEEKINS said, "No, | think we're going to carry [the
hearing] forward; there are issues still remaining here and sone
peopl e that have sone questions and haven't had an opportunity
to present them...."

REPRESENTATI VE GARA sai d:

M. Chair, there was sone information that canme up
during this hearing that | was wondering whether or
not you mght request so that we could see it. There
was an allegation about a coment that [Ms. MCoy]
made about hanging on a hook, and | suppose if we're
going to charge her with making that comment ... - |
suppose if we're going to wonder out |oud whether or
not she nmade the cooment - |I'd like to see ..."

CHAIR SEEKINS interjected to say, "W'Ill do that and we'll | ook
at a couple of other things that (indisc.) bring up for the next
time around.”

[ The House Judiciary Standing Committee considered the
appoi ntnments of Dennis "Skip" Cook and Herman G Wl ker, Jr.,
again on 3/5/03; the Senate Judiciary Standing Conmttee
consi dered the appointnments of Dennis "Skip" Cook and Herman G
wal ker, Jr., again on 3/5/03, and the appointnment of Shirley A
McCoy again on 4/16/03.]
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ADJ OQURNVENT
Number 0788
There being no further business before the commttees, the joint

neeting between the House Judiciary Standing Committee and the
Senate Judiciary Standing Conmttee was adjourned at 3:00 p. m
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