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CALL TO ORDER

Co-Chair Gary WI ken convened the nmeeting at approxinmately 9:07 AM
PRESENT

Senator Lyda Green, Co-Chair
Senator Gary W1 ken, Co-Chair
Senat or Fred Dyson

Senator Ben Stevens

Senat or Donny O son

Senat or Con Bunde, Vice-Chair
Senat or Lyman Hof f man

Al so Attending: SENATOR GENE THERRI AULT; REPRESENTATIVE KEVI N
MEYER, REPRESENTATI VE DAN OGG PATRI CK GAMBLE, President & CEQ,
Al aska Railroad Corporation, Departnent of Revenue; RI CHARD
SCHM TZ, Staff to Senator John Cowdery; ClINDY CASHEN, Executive
Director, Mthers Against Drunk Driving, Juneau Chapter; DON SM TH,
Adm ni strator, Al aska H ghway Safety O fice; LINDA SYLVESTER, Staff
to Representative Bruce Wyhrauch; SUE HARG S, Boating Safety
Specialist, United States Coast Guard; JACK CAD GAN, Captain,
United States Coast Guard Retired, and Representative, United
States Coast Guard Auxiliary; VANESSA TONDI NI, Staff to
Representative Lesil MGQ@ire; DOUG WOCLIVER, Admnistrative
Attorney, Ofice of the Admnistrative D rector, Alaska Court
System M CHAEL LESSM ER, Attorney, State Farm I nsurance; LI NDA
HALL, Director, D vision of Insurance, Departnent of Conmmunity and
Econom c¢ Devel opnent; BARBARA COTTING Staff to Representative Jim
Holm DEBRA BEHR, Assistant Attorney General, Legislative &
Regul ati ons Section, Ofice of the Attorney Ceneral, Departnent of
Law, DAVE STANCLIFF, Staff, Admnistrative Regulatory Review
Conmittee, Ofice of the Senate President Gene Therriault; PORTIA
PARKER, Deputy Comm ssioner, Ofice of the Comm ssioner, Departnent
of Corrections
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Attending via Teleconference: From Anchorage: SARA HEl DEMAN,
Attorney representing the Native Village of Eklutna; From Sewar d:
RON LONG From an O fnet Site: BARBARA BRINK, Director, Public
Def ender Agency, Departnent of Adm nistration; JENNI FER YUHAS,
Executive Director, The Al aska Qutdoor Council; From Mat-Su: CLIFF
JUDKINS, Chair, Alaska Boating Association; JERRY MCCUNE,
Representative, United Fishernmen of Al aska and Cordova Fi shernen
United

SUMVARY | NFORMATI ON

SB 254- TOURI SM & RECREATI ON ASSESSMENT

The Commttee heard from the sponsor, adopted a committee
substitute, and reported the bill from Commttee.

SB 395- MUNI Cl PAL LAND USE REGULATI ON

The Commttee heard from the sponsor and the Al aska Railroad
Corporation. Public testinony was taken, and the bill was held in
Committee.

SR 3- COMMEMORATI NG SEN. FRANK FERGUSON

The Committee heard from the sponsor, adopted one anmendnent, and
reported the bill from Conm ttee.

SB 224- LONER DW FOR M NORS TO . 02

The Conmmttee heard fromthe bill's sponsor, Mthers Agai nst Drunk
Driving, the Public Defender Agency, and the Al aska H ghway Safety
Ofice. The bill reported from Conm ttee.

HB 93- BOATI NG SAFETY, REG STRATI ON, NUMBERI NG

The Commttee heard from the Sponsor, the United States Coast
Quard, and took public testinmony. One anendnent was consi dered, but
not adopted, and the bill reported from Comm ttee.

HB 227- DI STRI CT COURTS & SMALL CLAI M5

The Commttee heard fromthe sponsor and the Al aska Court System
The bill reported from Conm ttee.

HB 336- MOTOR VEHI CLE I NS./ UNI NSURED DRI VERS

The Conmittee heard fromthe sponsor, the Departnent of Community
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and Econom c Devel opnent, and the insurance industry and reported
the bill fromCommittee.

HB 419- REG ONAL SEAFOCD DEVELOPMENT ASS' NS. / TAX

The Conmittee heard fromthe sponsor, the Departnent of Community
and Econom c Devel opnent, and the industry. One anendnment was
adopted and the bill reported fromComittee.

HIR 44- SEA OTTER RESEARCH ENDANCGERED SPECI ES

The Commttee heard from the sponsor and reported the bill from
Commi ttee.

HB 424- REGULATI ON REVI EW/ ANNULMENT

The Commttee heard from the sponsor, the Departnent of Law, and
the Regul atory Review Conmmttee. The bill reported from Commttee.

HB 484- CORRECTI ONS: FEES/ SURCHARGE

The Conmittee heard fromthe Departnent of Corrections and the bil
reported from Conm ttee.

HB 533-1 F UNREAS. AGENCY DELAY, COURT DECI DES

The Commttee heard from the sponsor, the Regulatory Review
Conmittee, and the Al aska Court System The bill was reported from
Commi ttee.

HB 511- CERTI FI CATE OF NEED PROGRAM

This bill was schedul ed but not heard.

#sb254
CS FOR SENATE BILL NO. 254(L&C)
"An Act relating to the levy and collection of an assessnent
on certain tourismrelated and recreation-related sales,
| eases, and rentals, to tourism marketing contracts, and to

vehicle rental taxes; relating to Al aska mari ne hi ghway system
passenger fares; and providing for an effective date.”

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WI ken pointed out that this |egislation would reduce the
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| evel of the tourist industry's match requirenent as currently
specified in the MIIennium Plan. by changing He noted that a new
commttee substitute, Version 23-LS0947\Z is before the Commttee
for consideration.

AT EASE: 9:11 AM/ 9:11 AM

SENATOR GENE THERRI AULT, the bill's sponsor, inforned the Commttee
that while the original purpose of this legislation was to further
fundi ng mechani sns through which the tourism industry could be
assessed to support marketing efforts "to nake the State of Al aska
a destination,” the Version "Z" conmmttee substitute reflects that,
due to industry outfall and such things as the industry's inability
to generate funds equivalent to the 60-percent |evel nmandated in
the tourism marketing MIlennium Plan, the bill has been re-
directed to continue the current MII|ennium Marketing Plan and to
| ower the required industry contribution to 50-percent.

Senator Therriault voiced appreciation, however, for the fact that
the industry does recognize the State's fiscal dilemma and is,
therefore, actively attenpting to devel op self-fundi ng avenues to
mar ket the State, even though the industry's original MIIennium
Pl an' s assessnent was unobt ai nabl e.

Co-Chair WIlken noted that a Departnent of Revenue zero fiscal
note, dated May 4, 2004 acconpanies the Version "Z" committee
substitute.

Co-Chair Geen noved to adopt the commttee substitute, Version "Z"
as the worki ng docunent.

There being no objection, the Version "Z" commttee substitute was
ADOPTED as the worki ng docunent.

Senat or Bunde questioned the ampbunt the State m ght spend as a
result of changing the tourismmarketing plan to a 50/50 split, as
he pointed out that the Departnent of Revenue zero fiscal note
sinply reflects the fact that the bill would not increase the |evel
of funding that the State has been spending in this regard.

Senator Therriault qualified that he did not have the funding
particulars with him

Co-Chair W/ ken understood the anmount to be four mllion dollars.

Co-Chair Geen clarified that the State's share of the expense
woul d be $2 million in FY 05.
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Co- Chair W/I ken acknow edged.

Senat or Bunde understood therefore that the conbined State/industry
mar ket i ng expenditure would anount to four mllion dollars.

Co-Chair Green noved to report the conmttee substitute from
Committee with individual recommendati ons and acconpanyi ng fi scal
not e.

Senat or Bunde obj ect ed.

Senat or Bunde asked whether the original MIlennium Plan had a
term nation date.

Senator Therriault responded that it did not.
Senat or Bunde renoved his objection.

There being no further objection, CS SB 254 (FIN) was REPCORTED from
Conmittee with a new zero fiscal note, dated May 4, 2004, fromthe
Departnent of Revenue.

#sb395

CS FOR SENATE BILL NO. 395(TRA)

"An Act relating to application of nunicipal ordinances
providing for planning, platting, and | and use regulation to
interests in |and owned by the Al aska Railroad Corporation
aut hori zing the Al aska Railroad Corporation to extend its rai
line to Fort Geely, Alaska; authorizing the Al aska Railroad
Corporation to issue bonds to finance the cost of the
extension and necessary facilities and equipnment; and
providing for an effective date."”

This was the first hearing for this bill in the Senate Finance
Commi ttee.

Co-Chair W/l ken pointed out that this bill has tw sections: one
woul d authorize the Al aska Railroad Corporation (ARRC) to issue up
to $500 million in tax-free revenue bonds to pay for a rail line
extension to Delta and Fort Geely; and the other would exenpt |and
owned by the Railroad from nunicipal |and use regulations. He
pointed out that CS SB 395(TRA), Version 23-LS1965\H, and its
acconpanying fiscal note were before the Commttee.

Senator Therriault, the bill's sponsor, explained that the origina
bill was developed in response to a recent State Supreme Court
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ruling, Native Village of Eklutna v. Al aska Railroad Corporation

regarding the Railroad's right to continue to operate a granite
quarry in the Eklutna area. Section 1, he continued, contains
| anguage that would ensure that Railroad operations could continue
and not be subject to differing planning and zoni ng ordi nances as
rail lines flowed fromone community to another.

Senator Therriault recounted that the bill was expanded to incl ude
bond package | anguage that would fund extending the rail line to
Fort Geely with the possibility of connecting with Canadian rai
lines and continental lines in the Lower 48. He assured that the
bondi ng | anguage woul d not jeopardi ze Railroad or State assets, as
| ong-term federal contracts would support the bond requirenents. He
reviewed the planned route of the rail line as well as the goods
that could be transported on the line. He concluded that nunerous
econonm ¢ benefits would result were this rail |ine extended.

Co-Chair WIlken, noting that the bill sections were very "distinct
from each other," specified that the two sections would be
addr essed separately.

PATRI CK GAMBLE, President & CEO Al aska Railroad Corporation,
Depart ment of Revenue, communi cated that there has been positive
response to the bonding proposal, as defined in Section 2, to
finance the rail line extension to Delta and Fort Geely. He stated
that the federal Departnent of the Arny is interested in the
railroad extension as it would provide the Arny greater access to
training areas as well as to land in the Fort Geeley area slated
for an expanded federal mssile program to be staffed by the
Nat i onal Guard. He conceptualized that the rail |ine "would serve
as a two-lane road" that could transport mlitary personnel, their
famlies, and contractors, on a year-round basis. He declared that
this rail line extension is "very attractive" to the mlitary.

M. Ganble explained that in order to fund the extension, the
Railroad would act as the bond fiduciary and use its tax-free
bondi ng authority, which has never been utilized before, for the
$500 million project. He stated that a portion of the bond debt
woul d conceptual ly be paid by usage contracts between the Railroad
and two separate federal mlitary entities: the Departnent of
Def ense Arnmy and M ssile Command, as, he explained, the contract
would be less expensive to the mlitary than their annual
operati ons and mai ntenance (O&\V) expense budgets woul d be were the
rail line extension not in place.

M. Ganble stated that while discussions have transpired wth

mlitary personnel within the State, they have not occurred with
the Departnent of the Arny. He also noted that discussions with
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af fected Al askan communities are scheduled in the near future.

Senat or Bunde referenced comments indicating that the bond i ssuance
woul d not incur any expense to the State. However, he questioned
whet her the fact that "the Railroad is an instrunent of the State,"
woul d not make the State "the ultimate guarantor of these bonds.”

Senator Therriault responded that due to the fact that "this is not
conduit funding," Senator Bunde is correct in that, were there a
default on the part of a State owned entity, the State would be
responsi bl e. However, he declared that a default would be unlikely,
were a contract in place with the federal governnent. He pointed
out that |anguage addressing the federal governnent agreenent is

| ocated in Section 4, Subsection (b) beginning on page two, line 30
and continuing through page three, |line seven which reads as
fol | ows.

(b) Before issuing bonds to provide the financing described in
this section, the Al aska Railroad Corporation shall enter into
an agreenent with the United States government that will, in
the judgnent of the corporation, provide sufficient
consideration to

(1) pay the principal of and interest on the bonds as
t hey becone due;

(2) create and maintain the reserves for the bond
paynents than the corporation considers necessary or
desirabl e; and

(3) pay all costs necessary to service or additionally
secure the bonds, including trustee's fees and bond i nsurance
prem uns, unless those costs are to be paid by a party other
than the corporation

Senat or Bunde continued to voi ce concern, as he argued, the federal
government could change its position in regards to the contract.
Therefore, he asked, that were this a consideration, whether this
bond package could affect the State's bond rating ability.

Senator Therriault deferred to M. Ganble to address the affect the
bond package m ght have on the State's bonding ability. However, he
exanpled that while one Legislature "could not bind" future
Legislators, the State would be obligated to fulfill any |egal
contracts entered into. Simlarly, he argued, that were federa
mlitary plans to change and were the mssile base dismantled, a
signed federal/State contractual arrangenment would continue to be
honor ed.

AT EASE 9: 27 AM/ 9:27 AM
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Senat or Bunde voiced a wildlife resource concern as he rem nded
that the Railroad currently has problens with npbose on the rai
line. He questioned whether bison could pose a simlar problem
al ong the proposed Delta area rail line route.

M. Ganbl e responded that the "good news" is that the geography of
this route is relatively flat and as such, would allow animals to
nove out of the way of a train as opposed to the difficulty
presented to them by "the deep channel s" that the train tracks have
in other areas of the State. He acknow edged that this concern nust
be adequately addressed and the federal governnment nust approve the
pl an before contract negotiations are finalized.

Co-Chair WIken, being "very famliar with the terrain"” the

proposed rail line would transit, asked regarding the "physica
scope" of the project as described in Section 4, subsection (a) on
page two, lines 23 and 24 as he perceived the costs to be high. In

addition, he asked whether the project mght extend beyond Fort
G eely.

M. Ganble specified that the $500 m|lion project cost estinate is

all-inclusive in that it would sufficiently fund any required | and
acqui sition, existing rail line inprovenents, mai nt enance,
equi pnent, sidings, snmall depots, and the termnus of the rail line

at Fort Geely anongst other things. He pointed out that the
proposal also contains a "healthy contingency piece in the cost
estimate for engineering and construction.” He noted that the
project cost also includes $45 mllion that would be used to
construct a bridge across the Tanana River to assist the mlitary
in accessing their land. In summary, he concluded that, including
contingencies, the $500 nmillion estimate is not a conservative
nunber .

Co-Chair WI ken asked whether the aforenentioned bridge would be
| ocated at Flag Hi Il Bridge.

M. Ganbl e concurred.

Co- Chair WI ken asked whet her the bridge construction project would

additionally include a rail line extension into the Blair Lakes
ar ea.
M. Ganble stated that, in addition to the main rail |ine being

extended toward Delta Junction, an 11-mle rail extension into the
Blair Lakes area would also be constructed in order to allow
mlitary vehicles to be offloaded within the paraneters of the
mlitary training range rather than being offloaded and hanpering
transit on the main rail |ine.
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Co-Chair WIlken asked regarding the termnus slated for
construction in Fairbanks.

M. Ganble responded that in addition to a termnal at the Fort
Wi nwr i ght mlitary base to accommobdate mlitary freight
operations, a passenger term nus would be constructed in Fairbanks.

Co-Chair WIlken requested that a conplete project scope be
devel oped to acconpany the bill

Senator Therriault, referencing Co-Chair WI ken's question about
whet her the rail |ine would be extended beyond Fort Geely, noted
that | anguage in Section 4, subsection (b) on page two, |ines 30
and 31, specifies that before the bonds could be issued, an
agreenent between the federal governnent and the State nmust be in
pl ace. Continuing, he noted that extending the |ine beyond Fort
G eely would not benefit the federal governnment and therefore, it
woul d not be expected that their contract would include anything
beyond t hat point.

Co-Chair WIken noted that in previous years, discussions had
included building a rail line that would bypass the Cty of
Fai r banks. Therefore, he voiced concern, for the record, that
constructing an 11-mle spur line into the Blair Lakes area m ght
reki ndl e that discussion, which, he attested, "would not be in the
best interest of Fairbanks.™

Co-Chair WI ken asked whether the selling of these bonds would
negatively affect the State's ability to bond for the gas pipeline.

M. Ganble responded no, as he rem nded the Comrittee that the
Railroad's tax-free bonding ability is not subject to the bonding
limt of the State. In addition, he stated that this bond i ssuance
woul d not affect the Legislature's previous year's [unspecified]
authorization to allow the Railroad to issue bonds up to a 17-
billion dollar limt.

Co-Chair WIlken stated that the discussion would now shift to
Section 1, which pertains to local nunicipality regul ations and
their applicability to the Railroad.

M. Ganble commented that the core issue of Section 1 mght "be
m sunder stood."” He quoted from the Suprenme Court ruling on the
af orenenti oned case that pronpted this legislation as follows:
"because the Legislature did not clearly express its intent to
exenpt the Railroad fromlocal zoning | aws, we reverse and renmand."
Therefore, he communicated, the intent of this legislationis "to
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request the Legislature to clarify itself for the good of the
Court"” and thereby "reinstate the status quo” that the Railroad has
operated under since the original |egislation was inplenmented 18-
years prior.

M. Ganble declared that the original bill enacted by the
Legi sl ature was approved with the knowl edge that federal |aw
exenpts railroads conducting interstate comerce from |oca

pl anning and zoning regulations. He stated that that law "is
codified in federal |law and remains "intact and exi sts today." He
argued that the State's Suprene Court determ nation that the intent
of the Legislature was unclear is wong, as he submtted that the
Legi slators "knew what they were doing" as attested by the fact
that the bill has been in effect for 18-years. Wth respect to the
Court, he stated that he agreed with "the three-to two hotly
contested” mnority decision of the Court, and that the two
mnority Court nenbers "were very pointed" in their remarks that
the federal exenption "as mrrored by the State" should prevail for
econom ¢ devel opnent purposes,” and that the Railroad, as an entity
of the State, should be controlled by the State rather than by an
array of differing local municipality planning and zoning
regul ations. Were the Court ruling to be upheld, he argued, this
ki nd of local zoning "control over a State entity” would result in
econom ¢ chaos, as approval would be required for each |[ocal

municipality case. The Court ruling, he continued, would have
severe inpact on comerce. He therefore, requested that the
Legislature clarify that the status quo node of operation should
conti nue.

Senator Therriault supported the Railroad's request that the
Legislature clarify the intent of the 18-year old | egislation. He
voi ced support for the continuance of the Railroad' s zoning
exenption, as he declared that requiring the Railroad to adhere to
13 different jurisdictional zoning and pl anning regul ati ons woul d
create problens. He noted, however, that Section 1 could be anended
to address nunicipalities' concerns.

Senat or Bunde understood the range of problens that m ght occur
were each municipality's regulations a consideration. He asked
regarding the coment that "the Railroad is a State agency and
shoul d be under State control."

M. Ganble clarified that the Railroad is a State instrunentality.
He voiced that the Railroad' s position is that any control over an
instrunentality of the State should be limted to the State.

Senator O son pointed out that the reason for the Court's
i nvol venent was due to the fact that nunerous citizens feel that
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the Railroad has been abusing its authority” in laying down track
and acquiring land for 500-foot right of ways w thout consideration
for those affected. He asked how these concerns woul d be addressed.

M. Ganble clarified that a 200-foot right-of-way is authorized,
and that nost construction occurs on Railroad property. He inforned
the Commttee that the Railroad was awarded 36,000 acres of fee-
sinple property when the ownership of the Railroad transferred from
the federal government to the State. He decl ared that 80-percent of
all Railroad construction projects enconpass federal funding and
therefore, before any work on those projects could occur, an
audited "extensive comrunity out-reach" process is required per
federal law Therefore he attested that these projects have
"consi derabl e public input.”

M. Ganble noted that the majority of the 20-percent bal ance of
Rai |l road projects, not supported by federal funding, involves m nor
things such as roof repair and "other nuts and bolts" non-
construction projects. He stated that he would be willing "to
address specific cases” in this regard; however, he voiced being
unaware of any situation in which the Railroad did not take public
concern into consideration.

M. Ganbl e acknow edged t hat public concern and specul ation could
occur in regard to future Railroad operations such as whether the
Railroad m ght develop a gravel pit in a suburb or construct a
hotel that would conpete with a another hotel. However, he assured
that, were federal funds involved in the devel opnent of a gravel
pit, it would not be |ocated near a suburb. He also stated that the
Al aska Railroad Board serves as one conponent of the Railroad' s
"check and bal ance system " and he noted that the Board' s position
is that the Railroad is in the Railroad business. Therefore, he
noted that such things as the Railroad constructing a hotel would
not occur, as it would be outside of scope of things permtted by
the Board. In summary, he opined that these concerns are addressed.

Senator O son shared that the primary concern he hears pertains to
the Railroad track leading to the Ted Stevens International Airport
in Anchorage. He stated that Railroad land in this area is
"sizable" and that it could be nore appropriately utilized for
ot her transportation purposes.

[ NOTE: Senator Bunde chaired the follow ng portion of the neeting.]
Co-Chair Green recalled that the federal governnent, rather than
the Railroad, specified the |and around the Anchorage airport as

Railroad holdings in order to address national airport security
concerns. She understood that the Al aska Departnent of
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Transportation and Public Facilities was involved in this process.

Senat or O son voiced appreciate for this information as he could
now nore adequately respond to public concerns.

Amendnent #1: This anmendnent deletes the word "an" in Section 4,
subsection (b) on page two, line 31 and replaces it with "a
bi ndi ng". Continuing in subsection (b) on page three, |ine one, the
word "wll" is deleted and replaced wth "shall"; and on that sane
line, "in the judgnent of the corporation” is deleted. A so on that
sanme line, "consideration" is deleted and replaced with "revenue".
The amended | anguage woul d read as foll ows.

(b) Before issuing bonds to provide the financing described in
this section, the Al aska Railroad Corporation shall enter into
a binding agreenent with the United States governnent that
shal | provide sufficient revenue to...

Senator B. Stevens noved to adopt Anmendnent #1 and objected for
expl anat i on.

Senator B. Stevens stated that this anmendnment would elimnate sone
anbiguity in the |l anguage and would clarify the intent of the bill

M. Ganble stated that the Railroad does not object to the
anendnent .

Senator Therriault stated that this anendnent would serve to
al |l evi ate sone concerns.

Senator B. Stevens renoved his objection.
There being no further objection, Anendnent #1 was ADOPTED.

SARA HEI DEMAN, Attorney representing the Native Village of Eklutna,
testified via teleconference from Anchorage in opposition to
Section 1 of the bill. She noted that the Village takes no position
on Section 2.

Ms. Heideman inforned the Committee that another conponent
incorporated in the aforenentioned State Suprene Court case is the
"bal ancing of interest test," which is a test that has been adopted
by the majority of national courts "to address the issue of
governmental imunity fromzoning in the last 30 years." She stated
that this test has enhanced the public input process in regards to
zoni ng. She respectfully disagreed with M. Ganble that the intent
of Alaska Statute AS 42.40 is clear as she argued that sufficient
testimony regarding the adoption of this Statute did not indicate
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that all Railroad | and woul d be exenpt fromlocal zoning authority.
Conti nui ng, she noted that the Legislature could have specifically
i ncl uded exenption |language in the Statute at the tinme, but chose
not to.

Ms. Heideman stated that the federal "Interstate Conmerce
Comm ssion Term nation Act" referred to by M. Ganbl e "abol i shed”
the Interstate Conmerce Conmi ssion (1CC), "placed restrictions on
State and local regulation of railroads and created the Surface
Transportation Board." She stated that this federal |aw specifies,
"t hat State and | ocal economic regulations which would
significantly interfere with core rail operations is prohibited."
The neaning of this law, she continued, is that any attenpt by a
State or |ocal governnment to prevent the operation, construction,

or the discontinuance of a rail line would be prohibited by federal
| aw. Therefore, she explained that no |ocal entity could block the
construction of arail line to Fort Geely or regulate the track as

it transits from jurisdiction to jurisdiction. She stated,
therefore, that the Railroad is protected by federal law as well as
by the balancing test that was utilized by the Suprene Court. She
reiterated that an extension of a line, placenent of a |ine,
whet her to discontinue a line, the location of a train depot, and
other core things would be protected by federal law, and would
therefore not require the balancing test to be put into place.

Ms. Heideman stressed therefore, that, "there is a very finite
field within which | ocal governnents could regulate in regards to
the Railroad."” This narrow field, she attested is that to which the
bal ancing test could be applicable. She stated that the Court's
i npl ementation of this test "is very fair to everyone,” in that it
would require the Railroad "to conply with local zoning when

conpliance would not create a hardship for it..

SFC 04 # 105, Side B 09:54 AM

Ms. Heideman rem nded the Conmittee that Alaska Statute Title 35
mandates that, in a simlar fashion to the federal ruling for the
railroad, the Alaska Departnent of Transportation and Public
Facilities nmust conply with local zoning ordi nances but would be
i mune fromlocal zoning ordinances "in appropriate cases."”

Ms. Heideman stressed that under the bal ancing test guidelines,
public and local officials are able to have input, in limted areas
that "are not pre-enpted by federal law' in regard to the essentia
operation of the Railroad.

SFC- 04 (13) 05/ 04/ 04



Ms. Hei denman decl ared that were Section 1 adopted, it would serve

to "elimnate all public input, all input fromlocal governnents,
and elimnate any need for Railroads to consider any legitinate
public or local interest.” In addition, she pointed out that

immunity fromlocal governnment zoning is not required in order to
operate a railroad. She noted that nationally, the majority of
railroad ownership is private, and she stressed that these
conpani es are not immune from|local zoning ordi nances and conti nue
to operate within and across multiple state |ines.

Ms. Hei deman decl ared that Section 1 would change "a systemthat is
not broken" and would deny public and |ocal governnment from
infusing legitimate input. She urged that Section 1 be del eted.

Co-Chair G een asked for further clarification of |anguage on the
testifier's handout titled "Historical Statenment by Sara Hei deman
(Hedl and, Brennan, & Heideman) [copy on file]; specifically the
| anguage | ocated in the | ast paragraph that reads as foll ows.

It requires the railroad to conply with local zoning when it
can do so without hardship. It permts the railroad to obtain
immunity fromlocal zoning when |local zoning would interfere
with its operations.

Ms. Heideman commented that the balancing test would be applied
were the Railroad to seek imunity froma |ocal zoning requirenent,
after the Railroad nade an attenpt to conply with |ocal zoning by
going to the |l ocal planning and zoni ng conm ssion and appl ying for
a conditional use permt. Wre this the case, the Court, she noted
woul d seek to balance the public's and Railroad's interest and
determ ne whether any local interference with Railroad operations
m ght incur. She stated that were the Railroad's interests to
outweigh the others, it would prevail in being inmune from |l ocal
zoni ng. She shared that the bal ancing test evolved froma case in
New Jersey in which a state university attenpted to place nulti-
famly housing in a comunity in which that zoni ng was not al | owed.
She stated that, in that case, it was determ ned that abiding by
| ocal ordinance woul d hinder the function of the university, and
the university was granted i mMmunity. Therefore, she continued, were
the Railroad to prove that abiding by |ocal ordinance woul d hi nder
its ability to perform an essential State function, it would be
granted i munity.

Co-Chair Green understood that the balancing test would be applied
by the Superior Court, and therefore, she asked whether the non-
prevailing party could appeal the imunity determ nation to the
Suprene Court.
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Ms. Heideman stated that either side could appeal the ruling.
Continuing, she noted that in a situation where the Railroad
prevailed, "it would not likely be hindered in its operation unless
t he opposing party could, during the appeal process, show that it
could likely prevail on the appeal or" the opposing side could
prove it had the econom c nmeans with which to post a bond.

[ NOTE: Co-Chair W/l ken resuned chair of the Conmittee.]

RON LONG testified via teleconference from Seward on his own
behal f. He voiced support for Section 2, as it is, he declared, "an
exciting project.” In addressing Section 1, he stated that, while
"the need for consistency across jurisdictional boundaries for
rights of way" m ght supersede those of |ocal planning and zoning
comm ssions, it is inportant to recognize the rights of
municipalities pertaining to planning and zoning ordinance
variances as outlined in Title 29. This direction, he continued,
would allow the Railroad' s essential services to be weighed in
relation to nmunicipality interests. He stated that a process should
be developed that would consider the Railroad' s right of way
interests as opposed to its real estate devel opnent interests. He
poi nted out that a recent Departnment of Transportation and Public
Facilities (DOTPF) right-of-way nodel exenption would be a good
nodel as it addresses federal, State, and | ocal discrepancies and
i ncongruities.

Co-Chair WIlken stated that, in his view, Section 1 "is
probl ematic.” Therefore, he noted that the Commttee has the option
of adopting the original version of the bill that does not include

Section 1 with the understanding that |egislation addressing that
i ssue could be considered early in the next Legislative session.

M. Ganble stated that, as per the recent Court ruling in the
Ekl utna case, the Railroad would be required to acquire a
conditional use permt for each forthcom ng project that affects a
municipality and, were the local planning and zoni nhg conmm ssions
conditions not deenmed to be in the best interest of the Railroad,
would be required to litigate each case utilizing the bal ancing
test. This, he shared, would serve to delay the process on a case
to case basis on "the entirety of the line." Continuing he attested
that, in addition to requiring nunicipalities and the Railroad to
agree on a project, the Court ruling has "opened the door"” to all ow
private individuals or private group to challenge a permt. He also
commented that "tying up a case"” via chall enges and appeals "is a
tactic" utilized by various groups. He reiterated that in addition
to the length of tine required to conduct the permt process, the
litigation process would serve to further delay a project. He noted
that the Court ruling is not retroactive.
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Co-Chair WIken, while being synpathetic to the Railroad s concerns
as he recalled the delay experienced by the Pogo M ne operations
due to "tactics;" voiced concern regardi ng bal ancing "the needs of
the Railroad against the responsibilities of our assenblies to have
pl anni ng" in today's environnment and in the future.

Co-Chair WIken referenced a suggestion of the Fairbanks North Star
Bor ough Mayor, Jim Wiitaker, in his letter [copy on file] to Co-
Chair WI ken, dated May 3, 2004 in which he proposed | anguage that
woul d read as foll ows.

(c) By January 10 if each year, the corporation shall provide
notice to nmunicipalities of any new | and use proposed for that
year by the corporation within nunicipal boundaries. The
corporation shall provide anended notice if a proposed |and
use is changed or an additional |and use is proposed during
the course of the year. Except in the event of an energency,
an affected nmunicipality shall have at |east 30 days after its
receipt of the notice to provide advisory comment to the
corporation. In the event of an emergency, the corporation
will provide notice to an affected rmunicipality pronptly after
t he event.

Co-Chair WI ken opined that the suggestion that a community task
force be involved in the process mght indicate that nore tine
shoul d be required to address this situation. He noted that other
comuni ties such as the Matanuska- Susitna Borough have al so voi ced
concern regarding Section 1. Therefore, he reiterated that in order
to provide conmunities and the railroad proper consideration in
this matter, Section 1 should be addressed separately the foll ow ng
Legi sl ative session.

Co-Chair Green suggested that the incorporation of precedent-
setting litigation rulings that could not be reversed and the
establishment of a nore rigorous permtting process mght assist
this matter. She asked whether there is any "l ogical distinction"
between Railroad operations and its real estate holding as she
opined that the real estate holding usage, rather than railroad
operation projects, are the underlying issue.

M. Ganbl e responded that determ ning the boundary |ines in regards
to these two issues "is a real interesting question,”™ as he
continued that since the recent Court ruling, the Railroad has
noticed that the vast majority of the issues pertain to |and use.
He stated that the determ nation regardi ng separati on between | and
use and operations could be very controversial and subjective. This
he continued is exanpled by the controversy surrounding the
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Anchorage Ship Creek railroad land wherein the Mnicipality of
Anchorage's planning and zoning conm ssion requirenents specify
that a certain type of |andscaping schene, including the planting
of trees, nmust be in place. In this regard, he explained that were
trees planted per comm ssion's instructions, they would negatively
i npact the operational ability of the crew manning the line's
observation tower. Furthernore, he shared that when the Railroad
requested a waiver regarding this issue, the municipality denied
one. He stated that were every project required to address things
of this nature, it would be very tine consum ng. He concl uded that
this situation signifies the intent of the original exenption.

Senator Therriault pointed out that this exanple applies to the
devel opnment of a piece of Railroad |and that would be used for
oper ati onal purposes.

Senator Therriault pointed out that |anguage in Section 1, lines 11
and 12 specifies that any Railroad |and | eased to another entity
woul d not be provided the Railroad exenption and woul d be subj ect
to local planning and zoning requirenents. He noted that |easing of
Railroad | and is a revenue generating nechani sm

M. Ganble clarified that |land leased in this fashion today, is not
subject to the Railroad exenption.

Senator Therriault stated that the aforenentioned anmendnent
suggested by the Mayor of Fairbanks is acceptable to the Railroad,
even thought the Mayor's letter states that the Railroad di sagrees
withit.

M. Ganble voiced that the Railroad's comments in this regard were
taken out on context.

Co-Chair Wl ken stated that this would be clarified.

Senat or O son asked the nunmber of Railroad projects that woul d be
negatively inpacted were Section 1 renoved fromthe bill

M. Ganbl e responded that a borough-by-borough anal ysis would be
required to answer that question; however, he noted that there are
approxi mately 113 projects under consideration. He stated that this
i nformati on woul d be forthcom ng.

Co-Chair WIken stated that the struggle with Section 1 is
acerbated by the upcom ng Legislative Session adjournnent date,
whi ch, he decl ared, does not provide significant tinme to properly
address the issue. He noted that the Mat-Su and Kenai Boroughs have
evening neetings planned to discuss this issue, and that their
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f eedback woul d be hel pful. He suggested that a commttee substitute
be devel oped that might elimnate Section 1 from consideration at
this tine.

Senator Dyson encouraged the Committee to consider a conmttee
substitute that would, rather than omtting Section 1, limt it to
specific "high priority" projects.

Co-Chair WIlken stated that the intent would be to protect the
Rai l road until due consideration could be provided. He opined that
perhaps a termnation date or other neasure woul d be appropriate at
this tine.

Senator Therriault stated that the adoption of Mayor Witakers

| anguage suggestion or a termnation date in this |egislation m ght
increase the Conmittee's "confort |evel” wthout hindering the
Railroad's ability to operate. This action, he continued would al so
provide tine to devel op alternate | anguage that coul d be considered
during the next Legislation Session.

Co-Chair WIlken ordered the bill HELD in Commttee in order to
devel op a conmttee substitute that could serve as "a bridge during
this press of tine." He reiterated his concern about the long-term
affects of any action taken because the |anguage "is very
explicit." He noted that the Railroad' s position as stated in Mayor
Whi taker's woul d be further clarified.

#sr 3

SENATE RESOLUTI ON NO. 3
Rel ating to commenoration of Senator Frank R Ferguson and
ot her di stingui shed Senat ors.

This was the second hearing for this resolution in the Senate
Fi nance Conmittee.

Co-Chair WI ken asked the Resol ution's sponsor to address Conmittee
concerns regarding the proposed location of the plaque and the
nom nati on process through which nanes could be added in the
future.

Senator A son, the Resolution's sponsor, noted that this Resol ution
woul d honor Senators by having their nane included on a
commenor ative plaque that would be placed in the Capitol. He stated
that the plaque would be an alternative to namng roons and
buildings after legislators due to the fact that there are a finite
nunber of such places available. He provided an exanple of the
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pl ague [copy on file].

Co-Chair WIlken remnded the Commttee that Amendnent #2, which was
previ ously adopted, would omit the words "wall outside the Senate
Finance Conmttee Roomi' and insert the words "place inside the
Capitol Building" after the word "prom nent" on page two, |ine 24
of the Resol ution.

Amendnent #3: This amendnent inserts the words "resolution of"
followi ng "by" on page two, line 25. Therefore, with the inclusion
of Amendnent #2, this |anguage would read as foll ows.

BE | T RESOLVED by the A aska State Senate that a commenorative
panel be established at a prom nent place inside the Capitol
Building for the listing of Senators who are specially
recogni zed by resolution of the Al aska State Senate for the
value of their contributions to he Al aska State Legislature
and the people of Al aska; and be it

Co-Chair WIken noved to adopt Amendnent #3.

Co- Chair Green objected for explanation

Co-Chair WI ken explained that this | anguage woul d all ow t he bil
to be considered a "sinple resolution” under Legislative Rule 49,
which allows a resolution to be approved by either the House of
Representatives or the Senate w thout requiring concurrence from
t he ot her body.

Senat or O son voi ced support for the Anendnent.

Co- Chair Green renoved her objection

There being no further objection, Arendnent #3 was ADOPTED.

Amendrent #4: This anmendnment inserts the word "posthunously” into
the bill on page three, line 25, followng the word "recogni zed".

Senat or O son noved to adopt Amendnent #4.

There bei ng no objection, Amendnent #4 was ADOPTED.

Senator O son noved to report the Resolution, as anended, from
Comm ttee with individual recommendati ons and acconpanyi ng fi scal

not es.

There being no objection, CS SR 3 (FIN) was REPORTED from Comm tt ee
with zero fiscal note #1 fromthe Legislative Council, Legislative
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Affairs Agency, dated March 8, 2004.
#sb224

CS FOR SENATE BILL NO. 224(STA)

"An Act relating to a mnor operating a vehicle after
consum ng al cohol, to a mnor refusing to submt to chem cal
tests, and to driving during the 24 hours after being cited
for one of those offenses; and providing for an effective
date."

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WIlken noted that the Senate State Affairs (STA) committee
substitute, Version 23-LS1037\B, would stiffen the penalties and
fines for mnors, those under the age of 21, who drive while having
a bl ood al cohol content (BAC) of .02 or higher. He stated that ten
fiscal notes acconpany the bill

RI CHARD SCHM TZ, Staff to Senator John Cowdery, the bill's sponsor
commented that this |egislation was devel oped to address situations
in which mnors consune al cohol and drive. Continuing, he stated
that m nors who consune al cohol and drive with a BAC of .02 percent
or higher would be charged with an infraction whereas individuals,
age 21 and older who drive with a BAC of .08 percent or higher,
would be charged with Driving Wile Intoxicated (DW), a
m sdeneanor. He stated that under this bill, mnors would also
recei ve mandatory community service time and increased fines at
three separate | evels dependent on whether the offense is repeated.
He stated that this |egislation would acknow edge federal |aw that
does not allow mnors to be incarcerated for "a status offense"
which is an of fense that, dependent on your age, would be |legal or
illegal. DW, he stated is a "status offense” in that it is illegal
for a 20-year old to consune al cohol, but is |legal once that person
turns 21 years of age.

Co- Chair W/I ken asked whet her the Sponsor Statenent is applicable
to Version "B."

M. Schmitz responded that the Sponsor Statenent is not current as
it refers to the proposed penalty as being a Cass B M sdeneanor
rather than an infraction as specified in the Version "B" conmttee
substitute.

Co-Chair WI1ken asked that an wupdated Sponsor Statenent be
provi ded.
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Cl NDY CASHEN, Executive Director, Mthers Against Drunk Driving
(MADD), Juneau Chapter, spoke on behalf of Juneau and four other
State MADD chapters. She noted that, in this situation and contrary
to MADD s traditional position of supporting M sdeneanor penalties
for DU s, MADD supports the proposed infraction penalty because of
the community work service and fine structure that acconpanies the
bill. She noted that a result of law enforcenent efforts to
apprehend nore people who drive while intoxicated, there has been
an increase in the nunber of arrests of mnors operating vehicles
after consumng (MOVAC). Court nonitoring conducted by MADD, she
not ed, has observed that this increase in DU cases has created a
bottl eneck in the Court System which has "unfortunately" resulted
i n nunerous MOVAC arrests being del ayed, pled down, or dism ssed,
and the process, she attested, has becone considered "a joke" by
t eenagers and has not served as an incentive to stop drinking and
driving. She stressed that the sooner the Court processes MOWACs,
the better, as the youth, at that tine, "are nore contrite and
aware of they did screw up, and that they need to figure out what
they need to do in the future.”

Ms. Cashen stated that by "substantially"” increasing the fine and
requiring conmunity work service, this bill would be effective. She
noted that conmunity work service has sel dom been required in the
past; however, she opined that it would nake a difference and that
this legislation would nove the MOWACs through the system faster.

Senat or Bunde asked whether the increased fine levels would
generate sufficient revenue to warrant the increased expenses
reflected in the Public Defenders Agency fiscal note.

Ms. Cashen responded that youth currently have a right to a Public
Def ender; therefore, she declared that MADD does not believe that
this bill would incur additional expense to the Agency as "nothing
is going to change."

Co-Chair WI ken asked the Agency to expound on the need to increase
Publ i ¢ Def ender Agency staff by one.

BARBARA BRI NK, Director, Public Defender Agency, Departnent of
Adm nistration, testified via teleconference froman offnet site
and commented that the Agency's fiscal note was cal cul ated based on
Di vision of Mdtor Vehicles' projections of mnor drivers who are
"processed for adm nistrative driver license revocations who are
not currently charged with operating a notor vehicle after
consum ng." "Respectfully disagreeing” with the sponsor and MADD,
she stressed that this is a crimnal offense and that classifying
it as an infraction rather than a m sdeneanor woul d not negate the
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need for a jury council or legal counsel. Continuing, she stressed
that additional staff would be required as an increase in cases
i nvol ving juveniles charged wth these offenses would result. She
al so noted that District Court judges rather than nmagistrates woul d
be required to hear these cases, and she stressed that it is
difficult to predict how nmany cases woul d be processed.

Ms. Brink agreed that the increased penalties would assist in
decreasi ng the nunber of mnors who choose to drink and drive. She
clarified for the Commttee that any mnor with a BAC of .08
percent or higher would be charged with Driving Under the
I nfl uence. She rem nded the Commttee that the Agency experienced a
trenmendous casel oad i ncrease when the penalties for Mnor Consum ng
(MO) were increased several years ago. She stated that, while this
bill would be effective, "Justice cones at a price."

Ms. Cashen reiterated that rather than increasing the nunber of
youth processed for MWNAC, this legislation would nove those
charged through the system quicker, and as a result, would nake the
process "easier."

Co-Chair WI ken thanked MADD for the efforts it exerts regarding
drunk driving issues.

AT EASE 10:39 AM/ 10:40 AM

DON SM TH, Adm ni strator, Al aska H ghway Safety Ofice, spoke in
support of the bill

Co-Chair Geen noved to report the bill from Comrittee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, CS SB 224(STA) was REPORTED from
Commttee with zero fiscal note #5, dated April 27, 2004 fromthe
Departnent of Public Safety; indetermnate fiscal note #6, dated
April 28, 2004 fromthe Al aska Court System =zero fiscal note #7,

dated April 28, 2004 from the Departnent of Health and Soci al

Services; zero fiscal note #8, stated April 29, 2004 from the
Division of Mtor Vehicles, Department of Adm nistration;

i ndeterm nate fiscal note #9, dated April 29, 2004 fromthe Ofice
of Public Advocacy, Departnent of Administration; and $134, 700
fiscal note #10, dated April 28, 2004 from the Public Defender
Agency, Departnent of Adm nistration.

#hb93

SENATE CS FOR CS FOR HOUSE BILL NO 93(TRA
"An Act relating to boating safety, registration, and
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nunbering; extending the sunset date of changes in ch. 28, SLA
2000; and providing for an effective date."

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WIlken noted that the Senate Transportation Conmttee
commttee substitute, Version 23-LS0230\U, and its acconpanying
fiscal notes would serve to extend the term nation date of the
Al aska Boating Safety Act from 2005 to 2010 and woul d renove the
regi stration requirenent for non-notorized vessels.

LI NDA SYLVESTER, Staff to Representative Bruce Wyhrauch, the
bill's sponsor, stated that this legislation would extend the
termnation date of the boating registration program that was
i npl enented in the year 2000. She noted that a termnation date was
attached to the original |egislation due to concern as to whet her
or not the federal funds the program attracted "mght be
continuous.” She informed that Conmittee that there is no
indication that these federal funds, which are drawn from the
Wal | ace Wal | op-Breaux Trust Fund, would term nate.

Ms. Sylvester informed the Conmttee that the original version of
this bill elimnated the term nation date section; however, a
term nation date was included in the conmttee substitute adopted
by the Senate Transportation Commttee (TRA). Continuing, she noted
that after discussions in regarding the statew de controversy about
requi ring non-notorized boats to register, the Senate TRA deci ded
to exenpt all non-powered boats fromthe requirenent.

SFC 04 # 106, Side A 10:43 AM

Ms. Sylvester noted that the TRA version of the bill is in
conpliance with federal |aw, which requires notorized vessels to be
regi stered, and she spoke of the sponsor's desire that the program
conti nue.

Co-Chair WIken noted that a representative of the Departnent of
Heal th and Social Services is present to answer questions pertinent
to that Departnent. He voiced the understanding that the Depart nent
supports the bill

Senat or Dyson shared that he is a menber of the Boating Safety

Council. He voiced appreciation for the registration exenption for
non- power ed vessels as specified in Section 2, subsection (i)(4) on
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page two, line 12 that reads as foll ows.

(4) a boat that is not equi pped with nechanical propul sion [,
THAT | S EXCLUSI VELY PADDLED, POLED, ROAED, OR POAERED BY W ND,
AND THAT I S

(a) UNDER 10 FEET I N LENGTH, OR

(b) OPERATED IN THI S STATE FOR A PERI OD NOT EXCEEDI NG 30 DAYS
IN A CALENDAR YEAR BY A PERSON WHO HAS NOT ESTABLI SHED
RESI DENCY AS DESCRI BED UNDER AS 01. 10. 055];

New Text Underlined [ DELETED TEXT BRACKETED

Senat or Dyson suggested that the word "nechanical"” be replaced with
the word "powered" as he is concerned the term nechani cal could be
confusi ng as such things as nechanically powered peddl e-boats m ght
be viewed as requiring registration.

SUE HARG S, Boating Safety Specialist, United States Coast CGuard
(USCG, responded that peddle-boats are not recognized as
mechani cal ly propelled by the federal governnment. Therefore, she
stated that this should not be a concern because the USCG conducts
the training of the State Troopers who would be involved in
enforcing the | aw

Senat or Dyson acknow edged.

Senat or Dyson regarded the | anguage in Section 2, subsection (i)(6)
on page two, line 22 to be redundant in that its specific reference
to "um aqgs,"” is unnecessary as he viewed those vessels to exenpted
by the | anguage in Section 2, subsection (i)(4).

(6) a handmade non-notorized umaqg with a walrus or seal skin
coveri ng.

Ms. Sylvester concurred. Continuing, she noted that the TRA
commttee adopted an anendnent sponsored by Senator O son that
incorporated the umaq reference into the bill, and she noted that
this is the first tine in Al aska record that um ags, which could be
powered by notors, are referenced in |egislation.

Senat or Dyson under st ood; however, asked why such things as kayaks
were not al so incl uded.

Ms. Sylvester agreed that it is redundant. In order to address the
reason for the inclusion of umags, she infornmed the Conmttee that
according to USCG regul ations, all undocunented vessel s equi pped
Wi th propul sion machinery nust be registered in the State of
princi pal use. This, she stressed, is the intent of this program
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Senat or Dyson announced that his vessels would beconme conpliant
were this bill adopted.

JACK CADI GAN, Captain, United States Coast Guard Retired, and
Representative, United States Coast Guard Auxiliary, stated that he
was avail able for questions.

Ms. Hargis, on behalf of the USCG thanked the State for
i npl enenting the Boating Safety Program in 2000. She noted that
Al aska was the last of the fifty states to inplenent such a program
and as a result, benefited fromother states' experiences and has
beconme one of the |eaders in such things as educational prograns.
She affirnmed that the term nation date, which would be extended by
this bill, was originally included to address the continuous
fundi ng concern.

Ms. Hargis noted that while the USCG is typically involved in
boating safety issues when there is the need for a Search and
Rescue operation, this legislation allows the USCG to be invol ved
at the educational level and in that regard, could assist in saving
lives that otherw se m ght be |ost.

Senat or d son suggested that the words "internal conbustion engine"
as opposed to the "less vague nechanical propulsion”™ term be
utilized, were clarification on this issue desired.

Ms. Hargis clarified that the term "nmechani cal propul sion” would
serve to include electric engines.

Senat or Dyson expounded that "all definitions are problematic" as
exanpled by the fact that steam engines are external conbustion
engi nes.

Senator O son asked the consequence of not adopting this
| egi sl ati on.

Ms. Sylvester responded that the programwould termnate; and as a
result Alaska would |oose federal funding that is utilized to
support educational prograns. She noted that were the State to
desire to continue any of these programs, general fund support
woul d be required to replace those funds. In addition, she noted,
that the boat registration process and the revenue generated from
those registrations would revert back to the federal governnent.

Ms. Hargis noted that while the registration conmponent would

continue as a federal program the benefits to the State would
di ssi pat e.
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Co-Chair WI ken disclosed his involvenent in an organi zation that,
as a result of the prograns supported by the Boating Safety
Program provides life jackets to youth in the Fairbanks area.

Co-Chair Wl ken ordered the bill HELD in Committee.
[ NOTE: This bill was readdressed after the Recess.]

RECESS TO THE CALL OF THE CHAIR 10:53 AM/ 2:50 PM

SENATE CS FOR CS FOR HOUSE BILL NO 93(TRA)
"An Act relating to boating safety, registration, and
nunbering; extending the sunset date of changes in ch. 28, SLA
2000; and providing for an effective date."

[NOTE: This bill was heard earlier in the neeting, just prior to
the 10: 53 AM RECESS. ]

JENNI FER YUHAS, Executive Director, Al aska Qutdoor Council (AQCC),
testified via tel econference froman offnet site and, while voicing
"general support”™ for the TRA commttee substitute, urged the
Conm ttee to revoke the non-mechanically propelled vessel exenption
afforded in the Version "U commttee substitute in Sec. 2,
subsection (i)(4) on page two, lines 12 -15. She declared that
allowing this exenption would, in effect, place the burden of
funding the program on the shoul ders of notorized vessel owners,
when in fact, all users benefit fromit.

Co-Chair Geen asked for confirmation that AOC is concerned
specifically about |anguage on |ines 12-15 of Section 2, subsection
(i)(4) rather than the entirety of the exenption |anguage as
identified on lines 12 through 19 of that section in the TRA
commttee substitute.

Ms. Yuhas clarified that AOC is nost concerned about the | anguage
on lines 12 through 15 of that section. The | anguage in question
reads as foll ows.

(4) a boat that is not equipped with mechanical propulsion [,
THAT | S EXCLUSI VELY PADDLED, POLED, RONED, OR PONERED BY W ND,
AND THAT IS

(A) UNDER 10 FEET I N LENGTH, OR

New Text Underlined [ DELETED TEXT BRACKETED
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Senat or Bunde questioned the consequences that would occur were the
entirety of Section 2, subsection (i)(4)(B) revised, as it would
appear that it would allow a person who mght, for exanple, not
operate a notorized speed boat for nore than 30 days a year, to be
exenpt fromregistering.

(B) OPERATED IN THI S STATE FOR A PERI OGD NOT EXCEEDI NG 30
DAYS I N A CALENDAR YEAR BY A PERSON VWHO HAS NOT ESTABLI SHED
RSI DENCY AS DESCRI BED UNDER AS 01. 10. 055] ;

REPRESENTATI VE BRUCE WEYHRAUCH, the bill's sponsor, affirned that
woul d be the affect.

Senat or Bunde surm sed therefore that the entirety of Sec. 2,
subsection (i)(4) should be elimnated.

Co-Chair Geen clarified that AOC s position is that the | anguage
in Section 2, subsections (i)(4) and (4)(A) that were deleted in
the TRA conm ttee substitute be re-inserted.

Senat or Bunde understood AOC s concern to be that nechanized
vessel s woul d be subsidizing the program Therefore to address that
concern, he suggested that the entirety of Section 2, subsection
(i), subsection (4), lines 12 through 19, be elim nated.

Ms. Yuhas clarified that AOC desires to have the | anguage on page
two, lines 12 through 15, reinstated into bill

Co-Chair Wlken clarified that ACC is concerned about the | anguage
that reads as foll ows.

(4) a boat that is not equipped with mechanical propulsion [,
THAT | S EXCLUSI VELY PADDLED, POLED, RONED, OR PONERED BY W ND,
AND THAT IS

(A) UNDER 10 FEET I N LENGTH, OR

New Text Underlined [ DELETED TEXT BRACKETED

Co-Chair Geen recalled that in order to pass the original bill
t hrough the Legislative process, the | anguage in question was added
as a conprom se neasure because, she noted that, at the tineg,
peopl e who owned such things as canoes and kayaks under ten feet in
| ength did not wish to support the program The supporters of the
original bill, she noted, assuned that everyone, regardless of
whether their vessel was notorized or not, participated in
recreati on and would require assistance in tinmes of need or would
benefit fromone of the educational prograns. Therefore, she urged
that this | anguage be reinserted.
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Anmendnent #1: This | anguage would reinstate the foll ow ng | anguage
into Sec. 2, subsection (i)(4) on page two, beginning on page 12 as
fol | ows.

(4) a boat that is not equipped with mechanical propulsion,
that is exclusively paddl ed, poled, rowd, or powered by w nd,
and that is

(A) under 10 feet in length

Co- Chair Geen noved to adopt Amendnent #1.
Co-Chair W1 ken objected for discussion.
Senator Dyson asked the affect of this anendnent.

Co-Chair Green stated that were this | anguage reinstated, all boats
exceeding ten feet in length would require registration.

Representative Bruce Wyhrauch explained that the bill, after
progressing through four different conmttee hearings, "is a
conprom sed package." He noted that during the bill"'s progression
t hrough comm ttees, AOC had spoken in support of establishing the
2010 termnation date in order to nore adequately assess the
| anguage bei ng di scussed in Anendnent #1. He informed the Commttee
that were the | anguage in Arendnent #1 reinstated, then | anguage in
Section 1, subsection (2) on page one, beginning on |ine 11, nust
additionally be discussed as it addresses the sane issue.

Senat or Bunde understood that adoption of the anmendnent would
speci fy that non-powered boats under ten feet would be exenpt, and
that | onger boats such as canoes, kayaks and other simlar boats
woul d be required to register.

Ms. Hargis affirmed that Senator Bunde is correct in that were
Anendnent #1 adopted, non-notorized snmall boats such as paddl eboat s
would require registration. She stressed that adoption of the
anmendnent woul d  not jeopardize conpliance wth federal
requi renents. She clarified that "the occasional users" of such
t hi ngs as kayaks and canoes, rather than avid boaters, requested
the exenption inplenented in the TRA conm ttee substitute.

Co-Chair W1l ken understood therefore that were the Commttee to
adopt the TRA conmittee substitute as is, his 18-foot canoe woul d
not require nunbering and registration; however, he continued, were
Anendnent #1 adopted, that 18-foot boat woul d require nunbering and
registration as it exceeds ten feet in |ength.
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Senat or Dyson recalled that during previous commttees

di scussi ons, small boat owners objected to registering them because
they argued that nmany small boats are seldomutilized and therefore
woul d not require the sane neasure of USCG assistance that |arger,
nore frequently used power boats woul d. He voiced opposition to the
anendnent .

Ms. Sylvester stated that the original purpose of the bill was to
either repeal or extend the termnation date of the Safe Boating
Program However, she pointed out that during the comittee
processes, the issue of whether or not to |icense non-notorized
vessels such as rafts, rowboats, and kayaks, particularly in
Interior Alaska, which were used on an infrequent basis, surfaced
and becane a pivotal point of discussion. She disclosed that "the
bottom line" regarding this bill is the fact that the noney that
funds this program is derived from the federal notor fuel tax
rather than from such things as registration fees. Thus, she
concluded, "the logical Iink” in this legislation is the fact that
federal regulations specifically require boats propelled by
notori zed mechani sns to be registered. Wile voicing appreciation
for AOC s position, she observed that there are inpassioned
positions on both sides of the argunent. To put the cost of
registering "in perspective,” she pointed out that the cost of
registering a vessel is $3.33 per year. In summary, she stated that
renovi ng the | anguage in question was a policy call on the part of
the TRA conmittee, and she stressed that, "for the price," the
Boating Safety Program"is a great program”™

Co-Chair WI ken reviewed the anendnent and concl uded that a vote
for the anendnent would reinstate |anguage on page two, lines 12
t hrough 15 that was omtted by the TRA conmttee. Thus, he stated,
adoption of the amendnent would serve to continue the original
bill's Ianguage in that any non-notorized boat, ten feet in length
or longer, would be required to register.

Senat or Dyson asked how many non-nechani zed vessels have been
regi stered since this program s inplenentation.

Ms. Hargus stated that, "there has been conpliance" wth the
program and that approxi mately 25,000 vessels have regi stered. She
noted that prior to the programs transferal from federal control
to the State, approxinmately 33,000 boats were registered and that
after the transfer, the nunbers increased to approxi nmately 85, 000
overall. She disclosed that upon a USCG revi ew of Search and Rescue
(S&R) responses that were conducted, it was determ ned that
approxi mately ten percent of the total S&R responses invol ved non-
not ori zed boats.
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Senat or Dyson calculated that approximtely 25-percent of the
entire nunber of non-notorized vessels in the State that shoul d be
registered, are. Continuing, he stated that adoption of this
anmendnent woul d make the owners of the renaining 75-percent non-
conpliant, and therefore subject to sanction. Therefore, he asked
the penalty for non-conpliance.

Representati ve Weyhrauch stated that, the previous year, he had
been cited for non-registration of a 16-foot Boston Wal er skiff.
He di sclosed that he had received a citation and was required to
conply with USCG |icensing regul ations.

Senat or Dyson asked whether his picture was published in the paper.

Represent ati ve Weyhrauch responded in the negative, and stated that
once he had conplied with the requirenents, the case was di sm ssed.

Senat or Dyson understood therefore that no fine was |evied.

Representati ve Weyhrauch stated that he was required to conply with
the requirenents and did not have to pay a fine.

Senator O son spoke agai nst the anmendnent.

Ms. Hargus stated that were the State, rather than the USCG to
have cited Representative Wyhrauch, a $50 fine would have been
| evied for the offense.

Co-Chair WIken, noting that the end of this Legislative Session is
nearing, asked how the adoption of this anmendnent would affect
further action on this bill

Represent ati ve Weyhrauch opined that this action would negatively
affect the bill's passage.

Senator B. Stevens understood that the anendnent would reinstate
the registration for non-notorized vessels that are ten feet in
|l ength or longer and would not require registration for non-
notori zed vessels less than ten feet. He declared a conflict, as he
owned boats in each category.

Senator B. Stevens asked the reason that the adoption of the
anendnent "woul d di sl odge the bill from concurrence."

Representati ve Weyhrauch responded that getting agreenent, in |ight

of the controversy regarding the termnation date and the non-
notori zed vessel registration issues, mght be difficult.
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In response to a question from Senator B. Stevens, M. Hargus
clarified that the registration issue pertains to non-notorized
boats, as all notorized vessels would continue to be required to
regi ster.

Representative Wyhrauch reiterated that the notorized boat
registration requirenent is because of the federal notor fuel tax.

Ms. Sylvester pointed out that the bill would not have reported
fromthe TRA committee were the exenption for non-notorized vessels
not incorporated. She stated that the individuals who opposed the
requi renent that non-powered vessels be registered would again
voi ce their objection to the bill were this | anguage reinstat ed.

Co-Chair WIken voiced that delaying the bill would be problematic.
Senator B. Stevens asked regarding the registration fee.

Representati ve Weyhrauch responded that the three-year registration
fee is ten-doll ars.

Ms. Sylvester stated therefore, that the cost is $3.33 a year.
Senat or O son spoke against the anendnent due to its negative
affect on the use of small non-notorized boats in Rural Al aska. He
stated that this is another exanple of an un-necessary |ayer of
gover nnent .

Senator Bunde stated that "for the greater good,"” he woul d oppose
t he amendnent. However, he suggested that those who disagree with
payi ng $3.33 a year should not receive S&R support.

Co-Chair Geen remnded the Conmttee that the original Boating
Safety Program | egislation would not have been enacted were the
exenption awarded to non-notorized vessels under ten-feet not
i ncorporated. She opined that all boaters should support the
program as all benefit fromit.

Represent ati ve Weyhrauch acknow edged Co-Chair G een' comment.
Aroll call was taken on the notion.

I N FAVOR: Co-Chair G een

OPPCSED: Senator Hoffman, Senator O son, Senator B. Stevens,
Senat or Dyson, Senator Bunde, and Co-Chair W/ ken

The notion FAILED (1-6)
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The notion to adopt Anmendment #1 FAI LED.

CLIFF JUDKINS, Chair, Alaska Boating Association, testified via
tel econference from Mat-Su, to share that the Association's 1,200
menber shi p consists of both power and non-power boaters. He noted
that his testinmony is "noot" as it pertained to Arendnent #1 that
the Conmttee failed to adopt.

Senator Bunde noved to report the bill from Conmittee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objections, SCS CS HB 93(TRA) was REPORTED from
Conmittee with zero fiscal note #3, dated January 13, 2004 fromthe
Depart ment of Natural Resources and negative $24,800 fiscal note
#4, dated January 16, 2004 fromthe Departnent of Adm nistration.

#hb227

CS FOR HOUSE BILL NO 227(JUD)

"An Act increasing the jurisdictional Iimt for small clains
and for magistrates from $7,500 to $10,000; increasing the
jurisdictional imt of district courts in certain civil cases
from $50,000 to $100,000; expanding the jurisdiction of
district courts; limting magistrates from hearing certain
small clainms cases; and anending Rule 11(a)(4), Al aska

District Court Rules of Cvil Procedure, relating to service
of process for small clains.”

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WIlken stated that this legislation would increase the
jurisdictional limt of District Courts from $50,000 to $100, 000.
He noted that the Senate Judiciary Commttee conmttee substitute,
Version 23-LS0896\ U, and an acconpanying i ndeterm nate fiscal note
is before the Conmittee.

VANESSA TONDI NI, Staff to Representative Lesil MQuire, the Chair
of the Senate Judiciary Commttee, read the sponsor statenent into
the record as foll ows.

The jurisdictional limt for district courts was |ast raised
in 1990 when the legislature raised the Iimt from $35,000 to
$50,000. By raising the jurisdictional limt from $50,000 to
$100,000, this bill will allow for increases inflation and
provide increased flexibility for litigants regardi ng whet her
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to file in district court or superior court.

The jurisdictional limt on small clains court and nagistrate
court was last raised in 1997 when the |l egislature raised the
limt from $5000 to $7500. Smmll clains court offers many
advant ages over district court to private litigants, including
| ess formal discovery requirenents, reduced filing fees, and

rel axed evidentiary rules. This bill will increase the limt
to $10, 000.

The bill also renoves prohibitions against the district court
hearing clains for false inprisonnment, |ibel, slander, and

mal i ci ous prosecution. These restrictions were adopted shortly
after statehood. District court judges are well qualified and
there is no reason to prohibit themfromhearing these types
of cases.

Finally, the bill will expand small clains jurisdiction over
out-of -state defendants. Under current law, small clains
actions against out-of-state defendants may only be brought
under the |andlord-tenant act or under AS 09.05.020, which
aut hori zes services of process agai nst owners or operators of
notor vehicles involved in an accident in the State. The bill
woul d authorize small clains jurisdiction over out-of-state
defendants wunder traditional |long-arm principles. This
expanded long-arm jurisdiction is |limted to district court
judges. Magistrates will continue to limted by the standards
set forth in current |aw

Ms. Tondini sunmarized that the bill would inplenent several
"upgrades” to jurisdictions" of the Court system and would be
consistent wth the Court's "general philosophy"” regarding
encouraging citizen to "access |ower courts in a friendly manner."
She noted that the business comrunity supports this bill

DOUG  WOOLI VER, Adm ni strative At t or ney, Ofice of t he
Adm nistrative Director, Al aska Court System noted that while the
Court System did not initiate this |egislation, several changes
incorporated into this bill are consistent with the Court's general
phi |l osophy regarding making the Courts nobre accessible to
litigants. However, he noted that the downside to increasing the
small clainms jurisdictional Iimt and meking the process easier

cheaper, and nore relaxed for litigants to sue people, is the
concern that judges mght hear a |arge case that mght not "have
been adequately argued,"” has had no briefing, and would sinply
i nvol ve two peopl e appearing before a judge. He noted that while
judges are confortable with this process when snall dollar anpbunts
are involved, the higher the limt is would increase the |ikelihood
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that the resulting ruling mght not be "particularly well thought
out."

M. Wooliver stated that the Court Systems indeterm nate fisca
note takes into consideration that nore out-of-state court cases
are likely and that, due to the higher Iimt allowed, sone non-
econom cal cases mght be heard in a small clains court. He noted
however, that when the jurisdictional |evel was |ast raised, no
significant court expense resulted.

Senator O son asked whether, in addition to the D strict Court,
this legislation mght affect other segnents of the Court System
that operate under "the rules of civil procedure.”

M. Woliver responded "not directly, no." He continued that
currently, cases involving clains in excess of $50,000 nust be
heard by the Superior Court, and were this bill adopted, clains up

to $100, 000 coul d now be heard by the District Court. He clarified
that no jurisdictional issues involving the Superior Court woul d be
af f ect ed.

Co-Chair Geen noved to report the bill from Comrittee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal note.

There being no objection, CS HB 227 (JUD) was REPORTED from
Commttee with indetermnate fiscal note #2, dated April 7, 2004
fromthe Al aska Court System

#hb336

SENATE CS FOR CS FOR HOUSE BILL NO 336(JUD)

"An Act relating to nmotor vehicle insurance; limting recovery
of civil damages by an uninsured driver; and providing for an
effective date.”

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WIl ken comrented that this |egislation would prohibit a
person operating an uninsured notor vehicle from recovering non-
econom c losses in situations in which injury or death m ght occur.
He noted that SCS CS HB 336(JUD), Version 23-LS1254\1, and two
acconpanyi ng fiscal notes are before the Conmmttee.

REPRESENTATI VE KEVIN MEYER, the bill's sponsor, pointed out that

the two acconpanying fiscal notes indicate that no expenses woul d
be incurred were this bill inplenmented. He explained that this bill
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woul d decree that, "if you are knowingly going to operate a car
wi thout State required car insurance, then you sinply cannot sue
for non-econom ¢ damages such as pain and suffering;" however, he
clarified that a person could sue for punitive and econom ¢ danages
such as wages, nedi cal expenses, and car repair expenses. He noted
that the word "know ngly" was incorporated into the bill by the
Senate Judiciary (JUD) Commttee. Ot her |anguage added by the JUD
Comm ttee he explained, stated that a person who know ngly drove
W thout the required vehicle insurance could sue for non-economc
damages in situations in which the other driver: was driving while
i ntoxi cated or was on drugs; intentionally caused the accident; was
fleeing from the scene of the crinme; or was at the time of the
accident commtting "a felony, or was driving recklessly or with
gross negligence.” He voiced his support for the anendnents
incorporated into the JUD commttee substitute.

SFC 04 # 106, Side B 4:11 PM

Representati ve Meyer stated that this |egislation was devel oped as
a result of a constituent who is a single wonan with "a | ow payi ng
job" and who struggled to pay $1,500 a year for her car insurance,
contacted himafter discovering that her neighbor, admttingly, did
not have vehicle insurance. This woman, he shared, thinking this
was unfair, began to research the situation, and found that
nunerous states, such as California, have adopted |egislation
prohi bi ting uni nsured notorist fromcoll ecting non-econom c awar ds,
and that other states also prohibit the furthering of economc
awards. He shared that the JUD commttee substitute before the
Commttee resenbles law currently in effect in Louisiana. In
addition, he disclosed that insurance agencies pass non-econonic
| awsui ts award expenses on to the 82-percent of vehicle owners who
pay insurance prem unms. Therefore, he stressed that those who do
pay are essentially subsidizing the costs incurred by the 18-
percent that do not.

Representative Meyers disclosed that a menber of his famly, while
driving, has experienced two instances in which she was hit by an
uni nsured notorist, and at the tine, he thought, "no problem this
is why I have insurance coverage." However, he has since realized
that as a result of these types of accidents, his insurance rates
rise. Therefore, he stated that as a matter of fairness, "a person
who is not paying into the system should not be able to collect as
much out of the system" He also proclainmed that individuals who
conply with the law and pay liability insurance should be
classified as "victins" of an wuninsured notorist. He also
acknow edged that an uni nsured person night be unable to acquire
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i nsurance due to having had multiple accidents or speeding tickets.
He stressed that these people should not be on the road. He stated
that the goal of this legislation would be to encourage everyone to
conply with the law as greater protection and fairness for everyone
would result. He rem nded that driving is a privilege and not a
right.

Representative Meyers noted that the commttee substitute also
contains "mnor technical changes" that pertain to insurance
statutes.

M CHAEL LESSM ER, Attorney, State Farm Insurance, inforned the
Commttee that State Farm has 26-percent of the State's autonobile
i nsurance market "with approximately 123,000 policies in force."
Conti nuing, he stated that every State Farm policyhol der would
"positively benefit" were this |egislation adopted.

M. Lessm er addressed the two technical changes incorporated into
the JUD commttee substitute in Sections 2 through 5. one being the
"mrror rule" which resulted froma federal Supreme Court decision
t hat nmandated t he each "uni nsured/ underinsured notorists coverage
must mrror the coverage in your liability policy." This, he
expl ai ned, neans that were one's liability policy to provide for
punitive damages, one's "uni nsured/ underinsured notorists policy
must al so provide for punitive danages. He stated that, "there is
no good reason to require a victimof an uninsured notorist to pay
for that kind of coverage" in that, he expressed, "punitive damages
don't punish the uninsured driver at all, they just punish the
victim" Therefore, he stated that the bill addresses punitive
damage coverage by specifying that it would "not be required to be
part of the uninsured/ underinsured notorist coverage."

M. Lessmer stated that the other technical change in the bil

addresses the systemthat has been established in the State through
whi ch i nsurance conpani es provide policyholders the option to el ect
one of a variety of nonetary levels of the nandated offers
uni nsur ed/ underi nsured coverage. He noted that while a person could
decline to purchase uni nsured/ underinsured notorist coverage at the
onset of purchasing a new policy, insurance conpanies are required
to provide these options to each policyhol der every six nonths. He
continued that, in addition, State Courts have ruled that these
coverage offers nmust be provided for "unbrella policies as well as
on the wunderlying primary policy covering the autonobile.”
Therefore, he stated, the nultitude of different offerings on a
multitude of different policies is difficult to manage and to
understand, and furthernore, he disclosed that one major insurance
carrier in the State has halted its issuance of unbrella and access
policies as a result of this requirenent. In sunmary, he expl ai ned
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that the technical change in this regard is that the requirenent
for the mandatory uni nsured/underinsured offers be limted to the
primary policy covering the autonobile.

M. Lessmer stated that neither of these technical changes are
controversial, both would be beneficial, and that both are
supported by the Division of Insurance.

M. Lessmer commented that the | anguage in Section 1 woul d benefit
policyholders and every single person who conplies with the
i nsurance requirenents. He stated that the New Jersey Suprene Court
recently ruled that this type of |aw "advances a policy of cost
contai nment by insuring that an injured uninsured driver does not
draw from the pool of accident victiminsurance funds to which he
did not contribute. The legislation thus gives the uninsured driver
a very powerful incentive to conply with the conpul sory insurance
| aws, obtain autonobile insurance coverage or lose the right to
maintain a suit for both economc or non-economc injuries." He
noted that while this proposed law is not as strict as the New
Jersey law, it nakes good sense for Alaska and is a step in the
right direction.

LINDA HALL, Director, Division of |Insurance, Departnent of
Communi ty and Econom ¢ Devel opnent, inforned the Commttee that the
Depart ment supports the technical |anguage changes.

Co- Chair Green announced a conflict of interest as her famly is
i nvolved in the insurance industry.

Senator Bunde noved to report the bill from Conmittee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection SCS CS HB 336 (JUD) was REPORTED from
Commttee with zero fiscal note #1, dated March 29, 2004 fromthe
Al aska Court System and zero fiscal note #2, dated March 30, 2004
fromthe Departnent of Law.

#hb419
CS FOR HOUSE BI LL NO. 419(RES)

"An Act relating to regional seafood devel opnent associ ati ons
and to regional seafood devel opnment taxes.™

This was the first hearing for this bill in the Senate Finance
Committee.
Co-Chair WIlken comrented that this bill, Version 23-LS1418\V,
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would allow fishermen to form regional seafood devel opnent
associations to tax thensel ves and thereby provide a stable funding
source for marketing efforts.

REPRESENTATI VE DAN OG5 the bill's sponsor, stated he is sponsoring
this bill by request of the Joint Legislative Salmon I ndustry Task
Force. He explained that by establishing 12 voluntary regi onal area
managenent associ ations, the sal non industry, who he noted support
this legislation, would be able to tax thenselves in order to
assist in the devel opnment and marketing efforts of sal non. He noted
that the Copper River Red Sal nobn Association, which is one such
operating association, has been quite successful in its marketing
endeavors, and he noted that several other associations are in the
devel opnental stage. He shared that this legislation is spurred by
the fact that the federal and State grants that have funded these
associ ations would be termnating in the near future. Therefore, he
continued, the proposed legislation would provide a repl acenent
fundi ng nmechani sm t hrough which associations could tax its nenbers
at rates of either point-five percent, one percent, one-point-five
percent or two-percent as determned by a vote of permt holders in
each associ ation. He noted that once an association is forned in an
area, other groups could joinit, and he clarified that non-perm¢t
hol der fisherman coul d be non-voting nenbers of an association. He
also noted that provisions in the bill would allow those not
interested in joining an association to opt out of nenbership and
that were an association to desire to disband, it could do so.

Representative (QOgg stated that rather than these associations
conpeting with the Al aska Seafood Marketing Institute (ASM), the
goal would be to enhance the nmarketing of salnmon in a coll aborative
rather than adversarial manner. He urged the Commttee to support
the bill.

Senat or A son asked whether there is any opposition to the proposal
as oftentinmes controversy acconpanies situations involving
t axation.

Representative Ogg responded that there has been no opposition to
the legislation. He recalled that sone nenbers of the trol

i ndustry had sone initial questions which were adequately responded
to, and that, in general, there has been positive response fromthe
industry as well as from United Fishernen of Al aska (UFA).

JERRY MCCUNE, Representative, United Fishernen of Al aska (UFA) and
Cordova Fishernen United, testified in support of the bill. He
affirmed that there is industry concern regarding how to repl ace
the current grant funding and that the developnent of area
associ ati ons woul d benefit the industry.
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AT EASE: 4:25 PM 4:26 PM
Amendnent #1: This anmendnent makes the foll owi ng changes.

Fol | owi ng the word "fishery" in Section 3, subsection 43.76.370 (b)
on page four, Iline three, the words ", or 1is anended or
termnated,” are inserted.

In addition, the amendnment would insert, following the word
"section;" in Section 3, subsection (b)(1) on page four, line
seven, the l|anguage "(2) at least 30 percent of the eligible
interimuse permt and entry permt holders in the fishery cast a
ballot in the election to levy, amend, or term nate the tax;".

O her changes include the replacenent of "(a) and (c¢)" with "(a) -

(c)" in Section 3, subsection (d) on page five, line 19; the
repl acenent of "(a), (c), and (d)" with "(a) -(d)" in Section 3,
subsection (h) on page six, line ten.

In addition, the phase "upon nmejority vote at an election held
under AS 43.76.370" is deleted and replaced with "upon mgjority
vote of eligible permt holders who vote in an election held under
AS 43.76.370 in which at least 30 percent of the eligible permt

hol ders cast a ballot.” in Section 3, Section 43.76.375 of Section
3, subsection (a) on page six, lines 21 and 22.

And finally, following the word "tax;" in Section 3, subsection
(b)(3) on page seven, line eight, the language "(4) at |east 30
percent of the permt holders who are eligible to vote in the
el ection cast a ballot in the election.” is inserted.

The anmendnent also specifies +that sections be renunbered
accordingly.

Co-Chair WI ken noved to adopt the anendnent and objected in order
to allow the bill's sponsor to explain the anmendnent.

Representative Ogg voiced support for the amendnent, as it would
all ow a vote conducted by an association to be validated provided a
m ni nrum 30- percent of eligible permt holders participated in the
el ection.

Co-Chair W/I ken renoved his objection.

There being no further objection, Arendnent #1 was ADOPTED.

Senat or Bunde noved to report the bill, as anended, from Comm ttee
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with individual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, SCS CS HB 419(FIN) was REPORTED from
Commttee with zero fiscal note #1, dated February 19, 2004 from
the Departnment of Community and Economic Devel opnent and
indeterminate fiscal note #2, dated February 8, 2004 from the
Departnent of Revenue.

#hj r 44

CS FOR HOUSE JO NT RESCLUTI ON NO. 44(RES) am

Rel ating to research into the decline of the Sout hwest Al aska
popul ation of the Northern Sea Oter in the western Qulf of
Al aska.

This was the first hearing for this bill in the Senate Finance
Conmittee.

REPRESENTATI VE DAN OGG the Resolution's sponsor, explained that
this Resolution was devel oped in response to a recent United States
Fish and WIldlife Service proposal to list sea otters in the
Sout hwest region of the State as threatened under the Endangered
Species Act. He stated that this Resolution suggests, in "a
proactive fashion," that a federal research program be inpl enented
for five years prior to a decision being regarding the sea otter
endangernent status, as there is concern that the comerci al
fisheries operating in the area m ght be negatively affected were
their fishery closed or curtailed were that status enacted.

AT EASE 4:31 PM/ 4:31 PM

Co-Chair Green noved to report the Resolution fromComrittee with
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objections, CS HIR 44(RES)am was REPORTED from
Commttee with zero fiscal note #1, dated March 31, 2004 fromthe
House Resources Conmittee.

#hb424

CS FOR HOUSE BILL NO 424(JUD)

"An Act relating to review by the Legislative Affairs Agency
of certain state agency regul ations proposed for adoption,
anendnent, or repeal under the Adm nistrative Procedure Act;
repealing provisions relating to annul nent of regulations; and
providing for an effective date."”
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This was the first hearing for this bill in the Senate Finance
Commi ttee.

Co-Chair WIlken stated that this bill, Version 23-LS0732\U, "woul d
establish a formal process in which a Legislative review would be
i ncluded when specified State agencies' regulations are being
devel oped after legislation is adopted. He noted that several
fiscal notes acconpany the |egislation.

BARBARA COITING Staff to Representative Jim Holm the bill's
sponsor, affirmed Co-Chair WIken's remarks. She comented that
"Legi slators are often surprised" by how | aws they have enacted are
enforced by regul ation. She reviewed that, under current |aw, the
| one individual specified to review regulations is the Attorney
General . This legislation, she continued, would inplenent a fornal
process that would require the Legislative Legal D vision of the
Legislative Affairs Agency to review regulations, witten by the
vari ous agencies, in order to determ ne whether the regul ations
comply with statutory authority and Legi slative intent. She stated
t hat were non-conpliance determ ned, the appropriate people would
be notified "and the Legislature can act." She stressed that this
process woul d have a positive inpact on the State's econony because
the Legislative intent would be upheld and a nore stable
envi ronment woul d be creat ed.

Senat or Dyson asked whet her the sponsor's handout titled "Steps in
the Regulation Adoption Process” [copy on file] outlines the
current process.

Ms. Cotting affirmed that it does.

Senator Dyson asked where, in the current process, the proposed
procedure woul d be inpl enment ed.

Ms. Cotting responded that the proposed Legislative Legal review
woul d occur between Steps Four "Departnent of Law opens file" and
Fi ve "Agency publishes and distributes public notice, add't notice
i nformation, and regul ations".

Senat or Dyson asked for further information regarding the process
that woul d be inplenmented were Legi slative Legal to determ ne that
t he regul ati ons were non-conpliant.

Ms. Cotting responded that, "at that point, witten notice" would
be provided to the Departnment of Law, the agency that devel oped the
regul ations, the Regul ation Review Commttee, the President of the
Senate, and the Speaker of the House.
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Senat or Dyson asked what action mght occur upon notification
specifically in a situation where the agency disregarded the
noti ce.

Ms. Cotting responded that other than notification of non-
concurrence, the State's Constitution regarding separation of
powers would not allow the process to be halted.

Senat or Dyson surm sed therefore, that the option in that case
would be to adopt nore State statutes in order to allow nore
conformty to occur

Ms. Cotting agreed.

Senator Dyson noted that other states have allowed their
| egi slature to change regul ation by resolution. He asked whet her
this process would require a Constitutional anmendnent.

Ms Cotting affirned that it would. She noted that another conponent
of this bill would renove that provision from State statute, as it
was decl ared unconstitutional.

Senat or Bunde recalled that a simlar proposal by the Legislature
had previously been "soundly rejected" in a statew de ballot.

DEBRA BEHR, Assistant Attorney CGeneral, Legislative & Regul ations
Section, Ofice of the Attorney General, Departnent of Law,
affirmed that such | anguage had been on a Statew de el ection ball ot
in 1980, 1984, and 1986, and had, she continued, been defeated each
time by voters.

Senat or Bunde commented that were a Legislative Legal review
process added to the current process, nodifications to the process
m ght occur over tine. He opined that were this process
i npl enented, the Legislature mght benefit by being forewarned that
changes mght be required "sooner than later." However, he
cautioned that, without additional staff, the volune of regul ations
that occur on an annual basis m ght overwhel m Legislative Lega

per sonnel .

Ms. Behr stated that the Legislative Affairs Agency's initia
fiscal note, in addition to requesting an additional attorney
position, reflected funding from the Legislature. However, she
noted that that fiscal note was zeroed out by the House of
Representatives Finance Committee. She pointed out that the
Departnent of Law s indeterm nate fiscal note #6, which acconpanies
the bill, is the result of uncertainty regarding the |evel of
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resources that mght be provided by the Legislature as well as the
effect on the level of support the Departnment of Law would be
required to provide to the process.

Senat or Bunde asked the nunber of regul ations that woul d have been
reviewed the previous year, were this process in effect.

Ms. Behr responded that this | egislation would establish a priority
systemin that reviews could be limted to regulations resulting
fromnew | egi sl ation or expanded to review regul ati ons pertaining
to regulations that the Legislature m ght perceive "to have major
policy inplications.” She reiterated that, in addition to this
unknown el ement, Legislative Legal workloads during the Legislative
Sessi on would require Legislative Council prioritization.

Senator Bunde asked for further information regarding the
determnations of major policy inplications by Legislative
conmi ttees.

Ms. Behr referred the Commttee to the prioritization procedure
| anguage located in Section 2, subsection (b)(1) and (2) on page
two, lines 7-13 that reads as foll ows.

(b) Reviews shall be conducted under (a) of this section in
the follow ng order of priority:

(1) proposed regulations that would inplenment newy
enact ed | egi sl ati on;

(2) proposed regulations requested in witing to be
reviewed by a standing commttee, the Admnistrative
Regul ati on Review Comrittee, or the |egislative council as
inplicating major policy devel opnent.

Ms. Behr stated that this | anguage woul d assi st in avoiding review
of every regul ati on which coul d, she exanpl ed, range fromrevi ew ng
regul ations pertaining to non-major priority things such as the
raising of fees five dollars or increasing continuing education
requirenments for hairdressers. Therefore, she stated that the bill,
as witten, would allow regulations to be reviewed as desired by
the Legislature.

DAVE STANCLI FF, Staff, Adm nistrative Regul atory Review Comm ttee,
Ofice of Senate President Gene Therriault, stated that this
| egi sl ati on woul d develop a "cooperative quality review' process
that, by allowing the Legislature to be involved in the process,
would serve to encourage that regulations are "witten nore
carefully.” He noted that were a prioritization process devel oped,
Legi sl ative Legal staff would work with the Departnent of Law and
the various departnments' regulation witers to enhance the process.
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Furthernore, he continued, that were the system to work as
i ntended, the Legislature could increase funding if so desired.

Senat or O son asked how controversial, high visibility regul ations
such as those pertinent to the Departnent of Fish and Gane woul d be
addr essed.

Ms. Behr stated that the Departnment of Fish and Gane is exenpt from
this review proposal as that Departnent has its own Board and has a
di fferent regul ati on process.

Co-Chair Geen noved to report the bill from Committee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, CS HB 424(JUD) was REPORTED from
Committee with zero fiscal note #4, dated March 24, 2004 fromthe
Departnent of Health and Social Services; zero fiscal note #5,

dated March 25, 2004 fromthe Legislature; and indeterm nate fi scal

note #6, dated March 24, 2004 fromthe Departnent of Law

#hb484

CS FOR HOUSE BILL NO 484(JUD) am

"An Act inposing a correctional facility surcharge on persons
convicted of a crinme under state |law and on persons whose
probation is revoked; relating to fees and expenses for
interstate transfer of probation or parole; and providing for
an effective date.™

This was the first hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WIlken stated that the House Rules Committee by Request of
the Governor sponsors this bill, Version 23-GH2046\D. A. He noted
that the bill would inplenent correctional fees and surcharges on a
person arrested and sentenced to a termof inprisonnent. He noted
that the level of the surcharge would be dictated by the
seriousness of the crinme. He noted that several fiscal notes
acconpany the bill

PORTI A PARKER, Deputy Comm ssioner, Ofice of the Comm ssioner
Departnent of Corrections informed the Commttee that this House

bill is the conmpanion bill to a Senate Bill 336 which was
previously reported from Commttee. She noted that the |one
difference in the two bills is that this bill would elimnate the

requirement that an inmate post a bond when being transferred to an
out-of-State prison facility. She noted that both the House and the
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Senate raised concerns in this regard. Furthernore, she added that
| anguage pertaining to the Interstate Conpact was elimnated, as
pertinent federal rules would be changing this year.

Co-Chair Geen noved to report the bill from Commttee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objections, CS HB 484(JUD)am was REPORTED from
Committee with $46,500 fiscal note #1, dated February 3, 2004 from
the Departnent of Law, zero fiscal note #2, dated April 13, 2004
fromthe Al aska Court System and $9,800 fiscal note #3 fromthe
Depart ment of Corrections.

#hb533
CS FOR HOUSE BI LL NO. 533(JUD)

"An Act relating to the state's adm nistrative procedures and
to judicial oversight of administrative matters."”

This was the first hearing for this bill in the Senate Finance
Conmittee.
Co-Chair WIlken stated that this bill, which is sponsored by the

House State Affairs Conmttee, would allow a person who is unable
to acquire a final adm nistrative decision froma State agency to
request assistance from the State Superior Court. He noted that
Version 23-LS1833\1 is before the Commttee for consideration.

REPRESENTATI VE BRUCE WEYHRAUCH, Chair, House State Affairs
Comm ttee which sponsors this bill, explained that the intent of
this bill is to provide a person the ability to "dynamte a case"
being reviewed by an admnistrative agency from that agency and
place it with the Superior Court in order to obtain "a nore
expedi ti ous decision."”

Senator O son asked how frequently these situations occur.

Representative Wyhrauch <clarified that the Superior Court
jurisdictional review process is currently unavailable. He
expl ained that, even were this |egislation adopted, the proposed
process would not be inplenmented w thout a "showi ng of unreasonabl e
delay,"” and, in addition, the admnistrative agency would be
provi ded an opportunity to provide a rational reason as to why a
decision had not be nade. He also pointed out that in sone
i nstances, a delay in a determi nation m ght benefit an individual
as exanpled by a situation in which, during the review process, the
Department of Fish and Ganme might issue an interimfishing permt

SFC- 04 (45) 05/ 04/ 04



to a person who m ght have sone issues that m ght negatively affect
their application. On the other hand, he stated, were a
determ nation regarding an appeal of a person's business |icense
del ayed, the person's livelihood could be jeopardized. This
| egi sl ation, he attested, would enable a person to request that the
agency "nove quickly provide" to expedite the decision.

Co-Chair Green noved to adopt Version "I" as the working docunent.
There being no objection, Version "I" was adopted as the working
docunent .

Senat or Bunde asked regarding Fiscal Note #4 fromthe Departnent of
Law.

Representative Weyhrauch responded that this fiscal note would
address attorney expenses incurred to the Departnent when it
represents an agency in litigation based on unreasonabl e agency
del ay.

Senat or Bunde observed that this is "when we sue ourselves again."

DAVE STANCLI FF, Staff, Adm nistrative Regulatory Review Committee
and Staff to Senate President Gene Therriault, informed the
Commttee that, since 1980, in excess of 8,500 adm nistrative
agency determ nations took |onger than one year to be conpleted.
Conti nuing, he noted that "what is not reflected" in the fisca
notes are the savings resulting from "less State tinme and |ess
State dollars" that would result were decisions nade nore
expediently. He stated that quicker determ nations would also
positively inpact the private sector.

Senat or Bunde concurred. However, he noted that while this bil
woul d encourage nore agency efficiency, that efficiency requirenent
could provide the opportunity for State agencies to be sued.

DOUG  WOOLI VER, Adm ni strative Attorney, Ofice of t he
Adm nistrative Director, Alaska Court System noted that, even
t hough many people m ght believe that their delay is unreasonabl e,
the Court System does not believe it would be "fl ooded" with cases
as, he opined, the possibility that a case m ght be noved to the
Superior Court would serve to notivate agency determ nations to be
conducted within a reasonable anount of tinme. He noted that this
process could al so be enhanced as a result of measures included in
other legislation that is being introduced. However, he stated that
were thousands of yearlong determ nation delays to occur, the
Departnent woul d require additional funding.
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Representati ve Weyhrauch infornmed the Commttee that, at one point,
| anguage had been nade entertained that would have served to
w thhold paynment to Superior Court justices were a ruling not
forthcomng within six nonths after referral. He noted that this
| anguage, while not adopted, could also have applied to agency
hearing of ficers.

Co-Chair Geen noved to report the bill from Comrittee wth
i ndi vi dual recommendati ons and acconpanyi ng fiscal notes.

There being no objection, SCS CS HB 533(FIN) was REPORTED from
Commttee with indeterm nate fiscal note #1, dated March 18, 2004
fromthe Al aska Court System indeterm nate fiscal note #2, dated
March 23, 2004 from the Departnment of Fish and Game; zero fiscal
note #3, dated March 23, 2004 from the Departnment of Health and
Soci al Services; and $84, 300 fiscal note #4, dated March 26, 2004
fromthe Departnment of Law.

#

ADJ CURNIVENT

Co-Chair Gary WI ken adjourned the neeting at 04:54 PM
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