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CALL TO ORDER

Vi ce-Chair Con Bunde convened the neeting at approximately 9: 06 AM
PRESENT

Senator Gary W/ ken, Co-Chair
Senator Lyda Green, Co-Chair
Senat or Con Bunde, Vice Chair
Senat or Fred Dyson

Senat or Lyman Hof f man

Senat or Donny O son

Senator Ben Stevens

Al so Attending: DOUG WOOLI VER, Administrative Attorney, Ofice of
the Adm nistrative Director, Alaska Court System PAM LABCOLLE,
Presi dent, Al aska State Chanber of Conmerce; BARBARA HUFF- TUCKNESS,
Director of CGovernnental and Legislative Relations, Teanster Local
959; SCOIT NORDSTRAND, Deputy Attorney General, Cvil D vision,
Ofice of the Attorney General, Departnent of Law, PAUL LI SANKI E,
Director, Division of Wrker's Conpensation, Departnent of Labor
and Wor kforce Devel opnent

Attendi ng via Tel econference: From O fnet Sites: STEVE CONSTANTI NO,
Attorney; CHANCY CRCFT, Attorney; LINDA HALL, Director, D vision of
| nsurance, Departnent of Community and Economi c Devel opnent;
KRI STIN KNUDSEN, Assistant Attorney General, Torts and Wrker's
Conpensation Section, Departnment of Law, DAVE FLOERCH NGER,
Attorney; CONSTANCE LIVSEY, Attorney; TRI NA HEIKES, Attorney,
ROBERT LOHR, Fornmer Director, D vision of Insurance, Departnent of
Communi ty and Econom ¢ Devel opnent; From Fairbanks: JOHN G UCHI | ;
JCE KALANVARI DES, Attorney

SUMVARY | NFORMVATI ON

SFC- 04 (1) 04/ 23/ 04



SB 311-1 NSURANCE & WORKERS' COVPENSATI ON SYSTEM

The Conmittee heard fromthe Al aska Court System the Departnent of
Law, the Departnent of Labor and Wrkforce Developnent, the
Department of Comrunity and Econom c¢ Devel opnent, and took public
testinony. The bill was held in Commttee.

#sb311

CS FOR SENATE BILL NO. 311(JUD)

"An Act providing for a special deposit for workers

conpensation insurers; relating to the board of governors of
the Al aska I nsurance Guaranty Associ ation; stating the intent
of the legislature, and setting out limtations, concerning
the interpretation, construction, and inplenentation of
wor kers' conpensation laws; relating to restructuring the
Al aska workers' conpensation system elimnating the Al aska
Workers' Conpensation Board; establishing a division of
wor kers' conpensation within the Departnent of Labor and
Wor kf orce Devel opnent and assigning certain Al aska Wrkers'
Conmpensation Board functions to the division and the
Departnent of Labor and Workforce Devel opnent; establishing a
Wor kers' Conpensation Appeal s Conmi ssion; assigning certain
functions of the Al aska Wrkers' Conpensation Board to the
Workers' Conpensation Appeals Conm ssion and the Wrkers'
Conmpensation Hearings Board; relating to agreenents that
di scharge workers' conpensation liability; providing for
heari ng exam ners and hearing panels in workers' conpensation
proceedings; relating to workers' conpensation awards;
relating to an enployer's failure to insure and keep insured
or provide security; providing for appeals from conpensation
orders; relating to workers' conpensation proceedings;
provi ding for suprenme court jurisdiction of appeals fromthe
Wor kers' Conpensati on Appeals Conm ssion; providing for a
maxi mum anount for the cost-of-1living adjustnent for workers'
conpensation benefits; providing for admnistrative penalties
for enployers uninsured or wthout adequate security for
wor kers' conpensation; relating to assigned risk pools and
insurers; and providing for an effective date.™

This was the second hearing for this bill in the Senate Finance
Conmittee.
DOUG  WOOLI VER, Adm ni strative At t or ney, Ofice of t he

Adm nistrative Director, Al aska Court Systeminfornmed the Conmttee
that the Court Systems testinony, rather than commenting on the
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nerits of the bill, would focus on how the Court System would be
i npacted by the portion of the bill that would all ow appeal s from
the Wrkers' Conpensation Appeal s Comm ssion (Conmm ssion) to bypass
the State's Superior Court and go directly to the Al aska Suprene
Court. He stated that, on average, 27 of the 36 WC cases that are
appealed to the Al aska Superior Court annually are resolved. The
remai ning nine, he stated, are further appealed to the Suprene
Court. Furthernore, he comented, the Court System does not
anticipate that the changes proposed in this |egislation wuld have
"much inpact on the total nunber of cases that cone to the Court
System as a whol e" because rather than appeals resulting from such
t hi ngs as agency conpetency, they are the result of such things as
"reasonable mnds disagreeing on a individual case,” or that
"either side could have won and the | osing side decides to appeal,"”
or that "a unique situation” mght arise that nmust be resolved by
the Suprene Court. He al so noted that oftentines, people "just want
their day in Court” or "don't trust the admnistrative process."”

M. Wooliver expected, therefore, that even were this |legislation
adopt ed, the nunber of cases being appeal ed woul d renai n constant.
He stressed that were it adopted, all of the appeal ed cases woul d
be heard by the Suprenme Court rather than the Superior Court.

M. Wooliver noted the argunent that bypassing the Superior Court
woul d save tine in getting a final resolution to an appeal. He
pointed out that for the nine cases, or 25 percent of the tota
average of 36 cases per year that nornmally advance to the Suprene
Court, this would be true as those cases woul d skip the Superior
Court action. However, he calculated that tinme would increase for
t he bal ance, or 75 percent, of the cases which typically do not
advance beyond the Superior Court. He shared that wunder this
| egi sl ation, those 75 percent would require nore tinme because, he
attested, the Superior Court resolves cases nore quickly than the
Suprene Court, as it is "a commttee of one" wherein a single judge
makes a determ nation as opposed to the Suprene Court which, as a
commttee of five, conducts a nore deliberative process, in which
opinions are drafted and deliberated. "That process by design", he
shared, "takes nore tine." Therefore, he concluded, while 25
percent of the cases would require less tine, 75 percent of the
cases would incur nore time. He reiterated that while the Court
systemis not objecting to the process, as reflected in the Court
Systemis fiscal note #5, it is requesting additional resources
including: a staff attorney with W expertise; one additional
clerk; and an adm nistrative assistant, in order to handle the
addi tional casel oad that the Suprenme Court woul d absorb.

M. Wboliver stressed that, currently, the Superior Court, as the
first recourse for appeals, serves "to weed out cases." Therefore,
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he communi cated, were this and any future legislation to produce
nore appeals, they, in their entirety, would advance directly to
the Suprenme Court.

Senator Dyson asked whether Superior or Suprene Court case
decisions are "precedent setting”" and would, therefore, "guide
policy and practice for the [W] Board or Comm ssion” in the
future

M. Wooliver qualified that Suprenme Court decisions "set precedent
in any area where they solve a dispute” while Superior Courts do
not. However, he noted, the majority of the WC cases at either
| evel "are not establishing unique new | egal rules" because they
are "fact specific and they're not really usually establishing
useful precedent.”

Senat or Dyson asked for further information regarding the term"de
novo" and its inplications.

M. Wooliver explained that the Suprene Court "reviews de novo" the
Superior Court's opinion in a WC case. He further explained that
"it is like the Superior Court's decision never happened” as it is
not deferred to. He pointed out, however, that the Suprene Court
woul d consider and defer to an agency's decision and fact-findings,
as agencies nust adhere to a "substantial evidence standard.™
Therefore, he summari zed that what is reviewed de novo are |ega
i ssues rather than factual findings.

Senat or Bunde understood the termto nean, "to go back to step one
and start all over again.”

M. Wooliver, while concurring, clarified that "no new testinony”
woul d be considered, as the information would be limted to the
record that was established.

Senat or Dyson asked for a definition of the term

M. Wooliver responded that it is a Latin term that "basically
nmeans to re-look and reweigh all of the evidence" and, rather than
deferring to a lower court's "interpretation of the evidence,”
determ ne the ruling based on the evidence provided.

Senat or Dyson asked how the "new evi dence" presented by a person's
condition deteriorating during the time between hearings and
t hereby "substantiating” the WC claim"”™ would be considered.

M. Woliver stated that the Departnent of Law could nore
appropriately respond to that question. Wile he stated that, as a
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general rule, new evidence woul d not be considered, he noted that
there m ght be sonme "escape mechanisni in the case of a conpelling
situation or new evidence.

Senat or Dyson asked why new evidence is not typically permssible.

M. Wooliver responded that this policy is simlar to that of nost
appeal s' processes, as he specified, the appeal process determ nes,
"based on the evidence that was available at the tinme, whether the
| ower body made an error." Furthernore, he clarified that "the
appeal itself is not a trial type setting” in which new evidence or
wi tnesses are heard or the case is re-tried, but it is a review of
the record to determ ne whether the |ower court made a "l egal or
factual " m st ake.

Senat or O son asked for an overview of the steps involved in the
appeal s process.

M. Wboliver explained that, in this legislation, the WC Board's
deci sion woul d be appealed to the WC Appeal s Conmi ssion within an
agency, and an appeal of that determ nation would advance to the
Suprenme Court.

Senat or Bunde noted that the Departnent of Law would further
explain the process during its testinony.

Senator O son opined that the Al aska Court System is currently
"cl ogged” and therefore, he asked how this change in the appeals
process would affect the Suprene Court.

M. Wooliver responded that this is a concern, as this |legislation
woul d i ncrease the nunber of cases presented to the Suprene Court.
He reiterated that the Court System has, in fiscal note #5,
requested additional staff in order "not to create too nuch of a
backl og." However, he stated, "in the end, we still have cases that
the Suprenme Court is going to have to decide that they would
ot herw se not have to decide."

Senator O son asked why the Court of Appeals that was established
after Statehood is not included in this process.

M. Wooliver responded that the Court of Appeal s addresses crimna
rather than civil cases. He inforned that there is no internedi ate
court of appeals for civil cases.

Senat or Hof fman asked regarding the costs associated with the

af orenenti oned annual nunmber of cases that are appealed,
specifically the costs associated with the 25-percent of the WC

SFC- 04 (5) 04/ 23/ 04



cases that advance to the Suprene Courts as opposed to the cost of
the 75-percent that are settled at the Superior Court |evel.

M. Wooliver replied that the exact expense anmount is unavail abl e;
however, he stated that were this legislation adopted, all the
cases woul d be heard at the Supreme Court |evel. Thus, he attested,
additional staff would be required in order to handle the increased
wor kl oad and not inpede other Suprene Court cases.

Senat or Hof f man opi ned that because the Suprene Court is limted in
the nunber of cases that it could address, a decision mght be nmade
to handl e nore cases of one type and | ess of another.

M. Woliver clarified that, unlike the US Suprene Court, the
State's Suprene Court is wunable to refuse cases, wth the
exception, he noted of crimnal appeals, which are handl ed by the
Court of Crimnal Appeals. Therefore, he continued, were the
caseload to increase, the Suprene Court would be required to
address them as there is "no option to turn them away."

STEVE CONSTANTI NO, Attorney, testified via tel econference from an
offnet site and informed the Conmittee that he had previously
served as a hearing officer on the WC Board and now represents
i njured workers before the WC Board and the Courts. He stated that
he supports the bill's proposals that address the Guaranty Fund
"crisis" and the upgrade of hearing officer positions as this would
attract and retain qualified individuals. However, he opposed the
proposed process for handling WC clains, specifically the de novo
review provi sion. He characterized that Senator Hoffman's question
concerning the costs incurred fromchangi ng the appeal s process was
"on target," as CGovernor Frank Mirkowski's Adm nistration and
busi ness community representatives' answers to this question are,
"we hope it saves costs, we expect it to save costs, and it nmay
save costs." However, he opined, that rather than saving noney,
this legislation would increase costs to the State, to businesses,
and to insurers. He voiced support for M. Woliver's comrents
substantiating the Court System s increase in expenses, which, he
surm sed, m ght be "under-stated.” Through experience, he attested,
peopl e trust the Superior Court systemand want their review heard
there. He stated that while he does not support the inplication, it
has been inplied that the Suprene Court, in addition to not having
expertise in WC cases, "gives short shrift"” to them

M. Constantino opined that this proposal would not streamine WC
cases and that instituting "a new de novo review through a new
bureaucracy woul d actual ly increase" the expense associated with WC
cases. He stated that while the bill would not allow "the appell ate
Comm ssion"” to take new testinony, it would "allow the Conm ssion
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to reweigh the testinony” and evidence that was taken. Furthernore,
he attested, any litigant, who feels that he did not get an
adequate hearing, would appeal were this bill enacted. This, he
attested, would result in "a dramatic increase" in the nunber of
appeals from the WC Board as conpared to the current process in
whi ch the Board makes the final decision based on evidence and
testifier credibility. This |legislation, he declared, would allow
"the bureaucracy to reweigh the evidence and reach a different
deci sion wi thout ever hearing the evidence."

M. Constantino addressed the question regardi ng how new evi dence
m ght be introduced, by sharing that the Superior Court currently
has the ability to conduct de novo review and take new evi dence.
However, he communicated that these abilities are rarely exercised
due to thoroughness of the current WC Hearing Review Board's
evi dence. The new process, he stated, would not provide this
"safety value."

M. Constantino declared that, "the current institutions are
serving our State well." Furthernore, he argued, the objectives of
streamining the process and providing consistency in the W
deci si on- maki ng, could be acconplished by requiring the WC Revi ew
panels to adhere to the | aw established by the Courts. Conti nuing,
he opined that this would be a "sinple matter” to acconplish were
the Comm ssioner of the Departnent of Labor and W rkforce
Devel opnent to instruct his hearing officer designees, "who sit as
one of three nenbers on the hearing panel and who's role it is to
advise the lay nenbers on the law," to follow Superior Court and
Suprenme Court decisions. He stated that there would al ways be cases
in which "disputed issues of law are decided differently by
different Superior Court judges, and he continued, currently "the
board participates and has a right to participate in every appeal."
This ability, he declared, provides the WC Board wth the ability,
in disputed cases wherein two Superior Court judges rule
differently regarding what the law is on a segnent of W to
"instruct the attorney general who represents the WC Board, to
appeal that decision to the Superior Court and get it resolved." He
asserted that "all the nechanisns are in place to achieve all the
goals that the legislation is purported to achieve w thout any
additional costs,"™ or creation of a new bureaucracy, or wthout
distorting the decision maki ng process.

M. Constantino voiced support for Anmendnment #1, sponsored by
Senat or Hoffrman, as it would upgrade the current hearing officer
position. Qtherw se, he declared that the current nechanisns are
adequate, and that this legislation wuld not result in any
significant savings to business, injured workers, or to the State.
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Senat or Bunde asked how WC attorneys are conpensat ed.

M. Constantino stated that WC attorneys "are prohibited by statute
from accepting noney from an injured worker." Continuing, he
expl ained that fees are paid contingently and "only if the client
prevails,” and that while there are provisions to allow for m ni mum
statutory fees and reasonable fees, their anmounts are controlled by
the WC Board. He noted that this systemwould not be altered by the
proposed | egi sl ati on.

Senator O son understood therefore that, wth the exception of the
de novo provision, M. Constantino is in favor of the |egislation.

M. Constantino affirmed.

JOHN G UCH I, testified via teleconference from Fairbanks, and
voi ced concurrence with M. Constantino's comments. He noted that
either the Attorney GCeneral's Ofice, enployer attorneys, or
i nsurance carriers have been able to provide information regarding
whether this legislation would result in enployer WC prem um
reductions. In addition, he stressed that it would be inappropriate
for Comm ssion nenbers, who would be appointed w thout Judicial
Council referral as is the normfor Superior Court judges, to have
nore power than a Superior Court judge. He stated that the ability
of the Appeals Conm ssion "to substitute personal judgnent in place
of facts that the Board finds during their hearings," does not seem
fair; specifically, he attested, in light of the fact that were the
Suprene Court to hear an appeal, they would be limted to review ng
the actions of the Appeal s Conmi ssion rather than what transpired
at the WC Board | evel.

M. Guchii voiced that while the bill's drafters profess that the
provisions in the bill were drafted upon the national Mdel Act,
there is a nmultitude of new language in the bill that is not
reflected in the Act. Furthernore, he attested that the Mydel Act
is msmatched and unproven.

M. Guchii avowed that only two percent of the State's appeal ed WC
cases "ever get changed." Therefore, he stated that to inplenent
this bill to address that limted nunber "does not mneke sense.”
However, he voiced support for Sections 1 - 7, which address the WC
Quaranty Association as well as those sections that would institute
a penalty for enployers who do not carry W insurance. He
reiterated that he does not support the creation of an Appeals
Comm ssi on.

Senat or Bunde asked whether M. Guchii would support increased
penal ties for WC fraud.
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M. Guchii replied yes.

JOE KALAMARIDES, Attorney, testified via teleconference from an
offnet site, and inforned the Commttee that he has represented
i njured workers before the WC Comm ssion in excess of 27 years. He
stated that according to the [unspecified] 2001 annual report,
there were 28,174 reported WC injuries. This nunber, he attested,
is consistent with the previous ten years' |evels, which ranged
from 28,000 to 30,000 injuries per year. Furthernore, he noted that
clains filed with the Board contesting the anmount paid for an
injury anounted to approximately 1,198 clains, or five percent, per
year . Cont i nui ng, hi s cal cul ati ons, he proclained that
approxi mately one-eighth of one percent of the actual reported
injuries reach the Superior Court with approximately 25 percent of
those proceeding to the Suprenme Court. Therefore, he opined that
were the current system which costs the State "virtually nothing,"
revised as specified in this |legislation, the $566, 600 expense, as
denoted in the bill's acconpanying fiscal notes, would anmobunt to
approxi mately $15, 738 per appeal based on traditional case nunbers.
He declared that the appeal changes proposed in this |egislation
are unnecessary, as the current system "resol ves approxi mately 99-
percent of the reported injuries by the tinme it gets to the Board."

PAM LABCOLLE, President, Al aska State Chanber of Commerce, testified
in Juneau in favor of the bill. She declared that WC is one of
busi nesses | argest expenses, and she stated that both the actions
of the State and the design of the W system could control the
associ at ed expenses. She disclosed that the State of California is
being required to rework its WC system because it's systemis so
unw el dy that other states are wooing California businesses with
clainms that their WC expenses are nore conducive to business. She
stressed that Al aska nust avoid a simlar fate to California. In
this regard, she disclosed that one Al aska State Commerce business
menber, with a workforce of 50, pays $98, 000 annually for WC. She
avowed that State businesses do not believe the current systemis
fair as when there is no consistency in decisions and no
predictability, "insurance conpani es choose to cut their | osses and
not appeal because of the tine-consumng efforts”" and the
associ ated costs of an unknown chance of prevailing in a decision.
Furthernore, she stated that WC costs get passed onto businesses
via WC insurance policy premunms. She declared that the nost
negative affect of the problemis that the nunber of WC insurance
carriers willing to do business in the State is being negatively
affected. Therefore, she attested, it is "critical" that the system
be viewed as fair, predictable, and reasonable. She decl ared that
the previsions proposed in this |egislation address these concerns.
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Ms. LaBolle voiced strong support for |anguage in the origina
version of the bill that replaced the |ayperson review panel with
pr of essi onals know edgeable in WC law. In addition, she voiced
support for the de novo review process at the Appeals Commi ssion
| evel .

Senat or Hof fman inquired to the nethodol ogy used to determ ne the
busi ness support position as stated by the Chanber.

Ms. LaBol |l e responded that a poll of Chanber nenbers was conduct ed.

Senat or Hof f man understood therefore that the poll was conducted
wi t h Chanber businesses rather than busi nesses in general.

Ms. LaBolle expressed that the Chanber, with a w de business
representation, represents 700 busi nesses throughout the State.

Senat or Hof fman asked how this legislation would provide nore
predictability.

Ms. LaBolle responded that predictability would be acconplished
"through the precedent-setting decisions that are possible through
t he Appeal s Conm ssion"” conponent in the law as it would establish
case law. Currently, she noted, there is no consistency or
predictability as there "are over 300 conbinations for a hearing"
and no consistency in decisions. She noted that, currently when a
case is appealed to the Suprenme Court, the judges m ght hear the
case without information regardi ng decisions that have been nade
regarding cases with simlar circunmstances. This, she declared,
offers no predictability.

Senator Hoffman stated that the three attorneys who testified
indicate that, in their experience, this legislation would incur
nore appeal s and thereby, nore expense.

SFC 04 # 92, Side B 09:53 AM

Senat or Hof frman surm sed therefore, that the attorneys' position is
that as nore appeals and nore cases go to the Suprene Court, the
result mght be less predictability.

Ms. LaBolle responded that the attorneys who testified represent
wor kers rather than business entities. She countered that testinony
from attorneys presenting businesses mght present a differing
poi nt of view She pointed out that "the point of lawis be provide
rul es that everyone" adheres to and "to provide consistency to the
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actions of our society." She stated that devel opi ng a professional
realmin which there is consistency and understanding in regards to
what rules were followed, from one court to the next, would be
benefi ci al .

Senator Hoffman inquired as to why no business' attorneys have
testified.

Ms. LaBoll e responded that she is speaking on behal f of businesses
and has no control regarding who testifies.

AT EASE: 9:55 AM/ 9:58 AM

BARBARA HUFF- TUCKNESS, Director of Governnental and Legislative
Rel ati ons, Teanster Local 959, voiced, for the record, her concern
that the full Conmttee is not currently in attendance during this
"very inportant testinony," as she asserted, "that this is probably
one of the nost inportant pieces of legislation, | believe, that
has been introduced in the State of Alaska in at least fifty years
in respect to injured workers and the potential inpact." She stated
that while the bill has undergone various revisions that have
served to nake "a very bad bill" better, Local 959 is opposed to
the legislation "in its current form" Nonetheless, she voiced
appreciation for the tinme that has been allotted to addressing the
concerns of interested parties.

Ms. Huff-Tuckness assured that people are conscious of the
i ncreasi ng costs of WC insurance, and she shared that her remarks
on behalf of Local 959, an enployer as well as a workers'
representative, are relative to both the perspectives of injured
wor kers and enpl oyers. She reviewed that WC was created to assi st
workers injured on the job, and, she continued that, as a result of
t hat insurance arrangenent, injured workers revoked their right to
take their particular claimto court. She rem nded the Conmttee
that "the basic objectives" of WC was "to provide a swift and
certain incone" as well as nedical benefits to the victimof a work
accident or incone benefits to their dependents, in the case of a
wor k-rel ated death. The process, she continued, would provide a
single renmedy and reduce court costs and delays arising out of
personal injury litigation.

Ms. Huff-Tuckness stated that, while some attest that "the system
is broken," no statistics support this claim She exanpled that
from 1999 to 2003, the current WC Board issued 1, 363 deci sions and
orders (DM3s) with 189 of those, or 13.2 percent, being appealed to
the Superior Court and 25, or 1.8 percent, being further appeal ed
to the Suprene Court. Furthernore, she shared; of the 25 cases the
decision was "50-50 decision injured worker decision verses
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enpl oyer decision." She stressed that, froma statistical point of
view, the nunbers do not support the claim that the systemis
br oken.

Ms. Huff-Tuckness qualified that the first seven sections of the
bill are "good i nprovenents" that woul d enhance the sol vency of the
Al aska | nsurance Guaranty and increase qualifications of hearing
officers by mandating that they be nenbers of the Al aska Bar
Associ ation. She stated that hearing officers would be "tasked to
instruct the hearing panel nenbers"” as to particular points of |aw,
"in a simlar manner as a judge would instruct a jury." She stated
that Local 959 supports this even though it woul d renove the power

of the Board by instilling hearing officer authority, simlar to
that of the Courts, at an early level. Continuing, she noted that
while the provisions of the bill mght renove the power of the

Board, the proposed hearing officer salary increase would serve to
pronote continuity, consistency, and staff |ongevity that would
enhance the WC deci si on naki ng process. She voiced support for the
provision stating that the three nenber Hearing panel, consisting
of two nmenbers of the WC Board and one hearing officer, nust be
present when a hearing is conducted; however, she suggested that
consideration be provided to allowing a nenber of the panel to
partici pate tel ephonically.

Ms. Huff-Tuckness also noted that the bill would separate the
adj udi cative and adm nistrative functions within the departnent and
would formally recognize a WC division within the Departnent of
Labor and Wbrkforce Devel opnent. She stated that it would also fine
enpl oyers who do not purchase WC insurance. She noted, for the
record, that the cost of Local 959's WC insurance is | ess expensive
than its nedical insurance expense. However, she noted, while
busi nesses could opt not to provide nedical insurance, they are
required to pay WC i nsurance.

Ms. Huff-Tuckness pointed out that Local 959 does not support the
Appeal s Comm ssion issue in that the Conm ssion would, in this
bill, replace the functions of the Superior Court. This, she
attested, would create an additional |ayer of bureaucracy with an
expense projected to range between $500, 000 and one nillion dollars
to provide for the three attorneys, appointed by the Governor, to
hear cases. She noted that the recomendation that the "three
menber quasi judicial type comm ssion” whose nenbers would serve
five-year staggered terns, be appointed through the Judicial Review
Council was rejected with the argunent that this would be an
adm ni strative Appeals Comm ssion and therefore not subject to the
appoi nt ment process.

Ms. Huff-Tuckness al so stated that the de novo review process at
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t he Appeals Comm ssion |evel nakes no "logical sense at all," as
hearing officers have nore experience in W than the nenbers
appointed to the Comm ssion. She argued that the Comm ssion should
be elimnated as other "very positive changes have already been
made to the panel process function” in this legislation, and that
an appeal of a hearing officer panel decision could proceed from
the panel to the Suprene Court as opposed to proceeding to the
Comm ssion and then to the Suprenme Court. However, she attested,
were one mllion dollars available to fund this extra |ayer of
St ate governnent bureaucracy, Local 959 would ask that the de novo
review be renoved fromthe Comm ssion process.

Ms. Huff-Tuckness reiterated that Local 959 does not support this
l egislation in its current form as it would not benefit either
i njured workers or enpl oyers.

AT EASE 10:15 AM/ 10: 16 AM

SCOTT NORDSTRAND, Deputy Attorney Ceneral, Gvil D vision, Ofice
of the Attorney Ceneral, Departnent of Law shared with the
Commttee the process that occurred to develop the commttee
substitute before the Cormttee. He stated that the Departnent of
Law, the Departnment of Labor and Wborkforce Devel opnent, and the
Di vision of Insurance in the Departnent of Comunity and Econom c
Devel opnent in response to concern drafted the original |egislation
regarding the increase in WC rates, as well as the need to provide
funds for the Insurance CGuaranty Fund. In this process, he
attested, it was determ ned that inproving the process and maki ng
the system nore predictable, responsive, and reasonable in order to
provi de insurance conpani es with assurances required in determning
rates would assist in controlling WC expenses, w thout negatively
affecting benefits. He noted that the option of reducing nedical
paynments rates was also reviewed; however, he attested, the
associ at ed consequences were undesirable. Therefore, he stated, the
goal was to develop a "benefit neutral bill." This bill, he
declared, is benefit-neutral, with the | one exception of the cost-
of -1iving-all owance provision for out-of-State residents.

M. Nordstrand pointed out that the original bill was discussed by
an ad hoc I|abor and nanagenent group whose conclusions are
presented in the March 5, 2004 letter titled "Al aska Labor-
Managenment Ad Hoc Conmittee on Wrkers' Conpensation,” [copy on
file] from Kevin Daugherty and addressed to the Senate President
and Speaker of the House. The letter, he pointed out, states that
whil e the ad hoc group had not addressed procedural issues before,

they concurred with certain sections of the bill such as placing
sonme admnistrative responsibilities, fornmerly vested in the WC
Board, with a WC Division director, "and replacing the Superior
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Court with an Appeals Conm ssion." He noted that nenbers of the ad
hoc group included Barbara Huff-Tuckness and John Guichii.

Senator O son asked whether the nenbers of the ad hoc group
unani nously supported the recommendati ons.

M. Nordstrand understood that it was unaninous; however, he
continued, due to the fact that the Departnent was not a
participant, he was unsure of the exact vote tally.

M. Nordstrand shared that the Departnent |earned that | abor
conti nued to have concerns regardi ng such things as the elimnation
of lay WC Board nenbers. He stated that in the original bill,
prof essional hearing officers would hear cases, and their
deci sions, he noted, if appeal ed, would proceed to the WC Appeal s
Comm ssion, and then to the Supreme Court. In addition to the
concern regarding |ay Board nenbers, there was concern about the
conposition of the Commission. He stated that to address these
concerns, representatives of the Murkowski Adm nistration nmet with
representatives, over a several day period, to attenpt to reach a
conprom se.

Senat or Bunde requested that M. Nordstrand, in consideration of
time, continue his testinony after the forthcom ng Senate fl oor
sessi on.

Senator Hoffrman noted that one of primary reasons for the
introduction of this legislation was to address the increased costs
of WC. Therefore, he inquired as to the amount of savings that
woul d be anti ci pat ed.

M. Nordstrand responded that the savings have not been cal cul at ed.

Senat or Hof f man asked in the case where costs renai ned constant or
i ncreased, whether it would be appropriate to have a term nation
date associated with this legislation in order to further review
it.

M. Nordstrand responded that were rates not | owered over tine or
were the participants in the system to determne that further
revisions mght be required, he would encourage the Legislature to
revisit the process, as he continued, incorporating a term nation
date at this time would be "bad public policy." He stated that
provisions in the bill would require the Chair of the Appeals
Conm ssion to present an annual report regarding such things as the
success of noving cases nore quickly and whether the kind of
results that have transpired are good public policy. He encouraged
Legislators to review that report to determ ne whether further
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adj ustnments should be nade, were this legislation enacted. He
stated that the uncertainty instilled by a term nation date woul d
be a negative factor.

Senator Hoffman stated that as a businessman, rather than being
worried about any uncertainty instilled by a term nation date, he
woul d be worried about WC expenses, as he reiterated that reducing
the costs of the programis the goal of devel oping the bill

RECESS TO CALL OF THE CHAIR 10:26 AM/ 1:40 PM

[ NOTE: Co-Chair Geen chaired the remaining portion of the
meeti ng. |

CHANCY CROFT, Attorney, testified via tel econference froman of fnet
site and voiced that this bill "is inportant not only for its WC
inplication, but also for its inpact” on the State's judicial

system He shared that the type of judicial systemthe State should
incorporate was a "heated topic" at the State's Constitutiona

Convention. He rem nded that a unified Court System was adopted in
which rules would apply to all courts and to which a unified
authority would administer the system in an efficient and un-
cunbersome nmanner to allow, for instance, cases froma court with a
heavy caseload to be transferred to one with a | esser casel oad. He
stated that, rather than judges being el ected, they are appointed
by the governor froma list of those "determ ned nost qualified by
the Judicial Council." He noted, however, that, aside from the
Court System a special Tax Court does exist within the Departnent
of Revenue because it handles "confidential matters."

M. Coft continued that this legislation "is the worst solution to
a problemthat does not exist” in that it would allow the Governor
to appoint people to an appeals tribunal who, while not judges,
woul d have as nmuch or nore power that a Superior Court judge. He
stated that this is contrary to the sel ection process for judges as
determ ned at the Constitutional Convention. He declared that this
woul d be a "real m stake." He argued against "the justification for
this is to bring predictability and uniformty to Board deci sions,"
by declaring that he has "only experienced" one situation in his
nunerous years of WC experience that was inportant enough to be
appeal ed to the Suprene Court. Therefore, he stated that, due to
limted conflict, there is no need to create a new w ng of
bur eaucr acy.

M. Croft declared that currently there is uniformty in the
State's WC cases as a Superior Court legal ruling "is recognized as
precedent and would be followed until it were changed by anot her
Superior Court or by the Suprene Court." He characterized this
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| egi sl ati on as bei ng "unprovoked bad because it is going to delay
justice, its going to delay resolution of claims for injured
wor kers." He voiced that it mght be argued, "that if the tribuna
could have a trial de novo, why is that any different than the
Superior Court doing a trial de novo." He stated that the sinple
answer is that Superior Courts do not do trials de novo. He
restated a previous testifier's coment that the Superior and
Suprene Courts' action on an appeal was to determ ne whether the
Board' s deci sion was supported by substantial evidence. If that is
found to be the case, he continued, the Court has to accept the
Board's decision. He quoted State Statute, AS 2330122, which he
attested, was adopted by the Legislature in 1982 at the request of
State's business comunity, who "wanted finality to Board deci sions
and who did not want "a synpathetic court” to rewei gh the evidence.
The current process has, he attested, ensured finality and has
established a standard from which few appeal s are gener at ed.

M. Croft stated that, because of the |imted nunber of appeals of
Board' s decision, the Superior Court is able to currently handle
appeal s at no additional cost. Furthernore, he noted that because
the Court's admnistrators could adjust workloads, the 30 to 40
Superior Court judges average one WC appeal annually. He stated
that were the Superior Court renoved from the WC process, no
savings would result, as currently the cases, per judge, are
factored in as part of the workload.

M. Coft informed the Conmttee that there is only one other state
that has a system simlar to that being proposed, and, he
continued, the others, perhaps with the exception of one, have WC
systens simlar to what is currently in affect in Al aska. He voi ced
concern that the proposed systemwoul d cause delay by the fact that
a new hearing could be requested to reweigh all of the evidence in
addition to stays being granted. He attested that a State's system
works well if it works pronptly, as, he declared, studies have
shown that "when there is a delay in determ ning whether people are
entitled to conpensation, a lot of people” mght be forced to
borrow noney, go on welfare, lose their home, or face bankruptcy.
Furthernore, he pointed out that when these WA cases finally do get
a hearing, the injured worker prevails 80 percent of the tine.

M. Croft considered Sections 1 through 7 to be good proposals in
that they would assist the solvency of the Alaska Insurance
Quaranty Fund, woul d charge a penalty to those enpl oyers who do not
carry WC insurance, and would el evate pay for hearing officers. He
noted that while he supports the provision in the bill that would
require all three hearing board nmenbers to be present at a hearing,
AS 44.62.600 and AS 44.62.635 of the Adm ni strative Procedures Act
allows for teleconference participation by Board nenbers.
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Therefore, he suggested that a | anguage change be considered as
om ssion of this |anguage would result in further delays and
i ncreased costs as such things as incunbent weather m ght prevent a
menber from being present.

M. Croft voiced, in reference to questions regarding the WC
Board' s nenber bal ance, that according to Departnment of Labor and
Wor kf or ce Devel opnment statistics, the fact that the WC Board rul ed
in favor of an enployer approximately 40 percent of the tine
supports the position that the Board is bal anced.

Co-Chair Geen asked for further information regarding the
provision requiring all Board nmenbers be present at a hearing.

M. Coft identified the | anguage in question to be located in Sec,
10, subsection Sec. 23.30.006(g) on page eight, lines 14 & 15 that
reads as follows.

..A hearing may not proceed in the absence of a board nenber.

M. Coft stated that this |anguage differs fromthat specified for
the Appeals Conmssion as Jlocated in Sec. 10, subsection
Sec. 23.30.007(e) on page nine, lines 17 & 18 that reads that "A
majority of the nenbers of the comm ssion constitutes a quorum™ as
wel | as language in Sec. 58, Sec. 23.30.113 on page 36, lines 11 -
14 that reads "In proceedi ngs before hearing exam ners and hearing
panels, the adm nistrative adjudication procedures of AS 44.62
(Adm ni strative Procedure Act) do not apply, except that AS
44.62.410(b), 44.62.460(a) - (d), 44.62.470, 44.62.480, 44.62.510,
and 44.62.590 shall apply to proceedi ngs under this chapter.” He
decl ared that AS 44.62.600 and AS 44.62.635 should be included in
this listing.

M. Croft pointed out that another technical problemwth the bill
is that currently were an injured worker to desire to settle their
claim and waive their rights, the W Board must approve the
agreenent in order to protect the injured worker. He avowed that
this is a good provision, as, he inforned, 30 percent of injured
wor kers do not have attorney representation.
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M. Croft continued; however, that |anguage |ocated in Sec. 12,
begi nning on line 19, page 13 of this |egislation would, provided
the worker's attorney agreed to the settlenent, allow for an
"automatic discharge of the liability on the part of the enployer.”
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He stated that this is "a terrible idea," as the "it would all ow
i nsurance conpani es to take advantage of injured workers."

M. Croft continued that trial de novo is a new concept, as
currently this option does not exist at the Superior Court |evel.
Conti nui ng, he voiced support for the bill's intent |anguage as
denoted in Sec. 8, page five of the bill; although he noted that
sone of the | anguage already exists in other |egislation.

Co-Chair G een asked whether M. Croft had testified during the
Judiciary Commttee hearing on this |egislation.

M. Croft responded that he had testified before the Judiciary
Commttee as well as at earlier hearings.

Co-Chair Geen asked for further information regarding the work
group that had evolved during the Judiciary Commttee hearings.

M. Croft responded that "a select few' had participated in the
drafting of the original version of the bill; and he continued that
during the Judiciary Conmttee hearings on the bill, "there was a
del ay" while | abor representatives net with the Attorney Ceneral's
office. He noted that this was not a public neeting or "broad based

di scussion or analysis of the bill." He stated that while there
were "superficial changes" such as reinstatenent of the Hearing
panel, the bill retained the authority regarding the de novo

heari ng process.

Co- Chair Green asked whether the testifier preferred the origina
version of the bill to the Judiciary Commttee version of the bill.

M. Croft responded that the Judiciary commttee substitute is an
i nprovenent over the original version of the bill; however, he
supported the "conplete elimnation" of the Appeals Comm ssion
rather than sinply elimnating the de novo process, as he
contended, the addition of the Comm ssion would add anot her |ayer
of bureaucracy and i ncrease expenses. He insisted that there is no
guarantee that the nenbers of the Conm ssion would be as qualified
as the current systems participants. Therefore, he concluded that
while the Judiciary conmttee substitute is an i nprovenent over the
original version of the bill, adopting this |legislation "would be a
bi g m stake.™

Senator Hof fman asked whether the current WC Board feels that
changes are necessary.

LI NDA HALL, Director, Division of Insurance, Departnent of
Community and Econom c Devel opnent, testified via tel econference
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froman offnet site, and stated that she is unaware of the Board's
posi tion.

KRI STIN KNUDSEN, Assistant Attorney General, Torts and W rker's

Conpensati on Secti on, Depart nent of Law, testified via
tel econference froman offnet site, and noted that she was i nvol ved
in the drafting of the bill and would be available to answer

techni cal questi ons.

DAVE FLOERCHI NGER, Attorney, testified via teleconference from an
of fnet site and shared that he has been involved in WC cases since

1977 and is in favor of the bill, as he believes "it would result
in anore rapid and efficient delivery of benefits and a nore rapid
resolution of disputes.” He opined, "that the concept of the

Appeal s Comm ssion would address the problem of inconsistence
rulings" by various WC panels and the Superior Courts and would
result in a reduction of expenses to enployers and insurance
carriers. He reiterated that he is in favor of bill, as he
contended that insurance carriers, enployers, and enpl oyees woul d
be provided "sone predictability of outcone,” were this |egislation
adopt ed.

Senat or Hof fman noted that conflicting testinony has been received
in regards to whether this |egislation would enhance or delay the
WC hearing process. Therefore, he asked the testifier whether he
woul d support inposing a termnation date on this legislation in
order to readdress it were it to negatively affect the process.

M. Fl oerchinger responded that a termnation date provision on the
| egi sl ati on woul d not be "advi sable” as the goal of the legislation
is to try and develop a body of |law. He opined that while there
mght initially be delays, they would not be expected to exceed
those currently experienced by the appeals to the Superior Court;
specifically that the current systemis delayed due to delays in
generating and furthering records of proceedings at the Board
| evel .

CONSTANCE LI VSEY, Attorney, testified via teleconference from an
offnet site in favor of the commttee substitute. She noted that
she has been practicing WC cases, prinmarily representing enpl oyers
and insurance carriers, since 1984. She also noted that she is a
menber of the Wrker's Conpensation Commttee of Alaska (WCCA)
Board. She stated that, as a nenber of the WCCA subconm ttee that
has been reviewing this legislation, she has kept abreast of the

original bill"s |language and the subsequent changes that have been
incorporated. She opined that the creation of the Appeals
Comm ssion would be beneficial to the process for, in her

experience, the current appeal process is prone to delay and
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inefficiencies, particularly at the Superior Court |evel where she
has experienced such things as transmttal of record delays from
the WC Board process to the Court.

Ms. Livsey expected that these types of delays would not exist were
an Appeal s Comm ssion established, as it woul d address appeals in a
nore efficient and consistent manner. Furthernore, she contended,
"the costs of appeals are disproportionately borne by enpl oyers, ™
as she exanpled that were an enployee to |oose an appeal, they
woul d not required to pay a portion of enployer's appeals costs;
however, she continued, were an enployer to appeal and | ose, they
woul d be required to pay a portion of the enployee's costs. She
stated that this places a burden on enployers, and that the Appeal s
Comm ssion, being nore efficient and quicker, would assist in
keepi ng the cost of an appeal to a mninumas well as resulting in
nore consi stency. She urged the Commttee to support the Judiciary
comm ttee substitute.

Senat or Bunde asked whether she, as a practicing WC attorney, would
support there being additional penalties in place for WC fraud.

Ms. Livsey voiced that, "there is a sense on the part of enployers
and insurance carriers" that it would be beneficial to increase
fines and stiffer penalties, as she contended that the current
provi sions are not strong enough to di scourage WC fraud.

Senator Bunde asked that she provide his office with additiona
comment s and suggestions regardi ng how to address WC fraud.

TRINA HEIKES, Attorney, testified via teleconference froman offnet
site and infornmed the Commttee that she has been working with WC
cases since 1983. Additionally, she noted that she is a nenber of
the WCCA Board and its subcommttee that reviewed this |egislation

She commented that, "industry has not put forth any input” in this
bill; however, she noted that Iabor did negotiate with the
Mur kowski Adm ni stration. The committee substitute, she contended,
is the result of those discussions. She stated that there are two
good things about the commttee substitute: the first being that
while "it does not change any substantive law, " it reorgani zes the
way in which the board operates; and secondly, it raises the
experiences and qualifications of the hearing officers. Currently,
she stated hearing officers are not required to be |icensed and
practicing attorneys or to be nenbers of the Al aska Bar
Association. This bill, she attested, requires that hearing
officers be licensed attorneys who have experience before the WC
Board and who are nenbers of the Al aska Bar Association. Another
positive result of this legislation, she continued, would be the
creation of the WC Appeals Conm ssion, whose nenbers would be
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required to have five-years of WC experience and be |icensed
attorneys. She stressed that this would be beneficial because,
currently "there is not one sitting Superior Court judge" who had
WC experience before being appointed to the Bench.

Ms. Hei kes revi ewed sonme of the appeal s del ays she has experienced
in the current process, and she stressed that the creation of an
Appeal s Conmi ssion woul d reduce del ays, because, she exanpled, a
| egal brief would not be required. She noted that devel oping an
appeals' legal brief could cost up to $10,000. The Appeals
Comm ssion, she declared, could sinply review the record and nay,
if desired, request oral argunents, and then decide the case. She
declared that the proposed process would be quicker and "l ess
costly to the parties involved."

Ms. Hei kes pointed out, in response to the concerns regardi ng de
novo hearings, that AS 22.10.020, subsection (d) deals with the
jurisdiction of the Superior Court in that "hearings on appeal from
a final order or judgnent of a subordinate court or adm nistrative
agency shall be on the record, unless a Superior Court in its
discretion, grants a trial de novo." She noted, that while
initially surprised that the Appeals Conmm ssion would be able to
grant a trail de novo, she, upon research, found that the Superior
Court currently has "the sane |evel of discretion.” She assured
that the de novo process would allow sufficient time for
preparation and would be decided based upon a full evidentiary
basi s.

In summary, Ms. Heikes urged the Commttee to support the commttee
substitute, as it would increase the level of experience and
prof essionalism and would, therefore, enhance the quality of the
deci si on-maki ng process and quicken the appellate process. She
stressed that currently when a case is appealed to the Superior
Court and then to the Supreme Court, the Suprenme Court "gives no
deference to the opinion of the Superior Court." She stated that
the current process is time-consum ng and therefore, expensive.

ROBERT LOHR testified via tel econference froman offnet site and
informed the Commttee that while he is speaking on behal f of
hinself, he is a fornmer director of the Division of Insurance in
the Departnent of Community and Econom ¢ Devel opnent. He stated
that the Division of Insurance is required to produce an annua
report to notify the Legislature about the affect previous tort
reformlegislation has had on the cost of insurance. He shared that
during his years as director, "no savings was attributable to the
tort reformprocess,” and he surm sed that this |egislation would
likely have the same result. Continuing, he opined that "the
savings fromthis radical refornf of the WC process would be "at
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best, speculative." He stated that he has been followng the bill's
commttee hearing process, and, noting the Departnent of
Adm nistration's February 9, 2004 indeterm nate fiscal note, he
declared that while it is argued that the proposed process would
save noney, "no one has yet quantified what those savings woul d be
even on an estimted basis.” He "suspected" that rather than
savings, there would be "real <costs" associated wth the
| egislation. He stated that the acconpanying fiscal notes,
including the one from the Departnent of Labor and Wbrkforce
Devel opnent and the Court System anount to $700, 000 per year. He
stated that insurance conpanies are unwilling to calculate any
savi ngs or when they mght occur. Furthernore, he stated that while
"the bill mght speed up the process through the Superior Court
level ," it would "bottl eneck” and increase expenses at the Suprene
Court |evel.

M. Lohr voiced support for M. Croft's concerns regarding the
contenplation of the "special treatnent of any admnistrative
agency of appeals in the Court system" and he urged the
Legislature to thoroughly investigate whether this would be the
appropriate action to take.

M. Lohr opined that the current system produces clear precedent
setting decisions at the Suprene Court |evel, and furthernore, he
continued, confusion in this regard, at the lower levels of the
process, "would not be significantly inproved by this |egislation.
He also stated that actions should be taken to ensure that
significant opportunity be provided to prosecute WC fraud, as he
shared that the State's "excellent team of investigators for
i nsurance fraud ...used to tear their hair out at the difficulty of
maki ng a case on Wrker's Conpensati on because of the vagueness of
the crimnal standards for WC fraud."

In conclusion, he echoed others' testinony in support of the
| nsurance Guaranty Fund provi sion.

M. Nordstrand continued his earlier testinony regarding the
process that was undertaken to achieve "negotiated m ddl e ground
with labor on this bill." He reiterated that a | abor and managenent
ad hoc commttee met to review the bill and that their
aforenentioned letter denoted that the contents of the bill
addressed things that they had not ere considered, but supported,
such as replacing the WC Board with an Appeals Comm ssion and
allowing a WC director to assunme sonme of the responsibilities
currently assigned to the WC Board.

M. Nordstrand voiced surprise that sone of the nenbers of that ad
hoc group had testified against the establishment of an Appeals
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Comm ssi on today.

M. Nordstrand stated that while the bill was in the Judiciary
Commttee, the Departnent of Law nmet, for several days, wth
representatives of |abor both in person and telephonically, in
order to better understand what issues in the bill were or were not
supported. He stated that one of the issues that surfaced was
| abor's concern that a | ayperson was not a nenber of the WC Hearing
board. He stated that the Departnent understood the concern and
agreed to address it. Continuing he noted that another concern was
that the Appeals Commission itself mght require sonme nenber
bal anci ng.

M. Nordstrand stated that following those neetings an
Adm ni strative "teant sat down and drafted a commttee substitute
cont ai ni ng changes and conprom ses to address |abor's concerns.
Concerns addressed, he continued, included such things as
increasing the terns of office fromfour to five years. That draft,
he continued, was presented to the ad hoc commttee, who responded
with a list of ten concerns [copy on file] titled "Proposed Changes
D scussed at March 31, 2004 Tel econference.™

M. Nordstrand stated that the Admnistration reviewed the |ist and
was able to conprom se or agree on eight of the ten concerns, which
were incorporated into a conmttee substitute. The two that could
not be agreed upon, proposed Changes Five and N ne, were
incorporated into an anmendnent to that conmttee substitute.
Adoption of the anendnent, he continued, would result in a bill
that | abor woul d accept.

Co-Chair Geen asked for clarification that the amendnent
i ncor porat ed | anguage pertaining to Changes Five and Ni ne.

M. Nordstrand concurred that those two changes were put into
amendnment form

Co-Chair Green understood therefore that the other eight changes
were incorporated into the draft conmttee substitute.

M. Nordstrand concurred, and reiterated that the proposed
anmendnent addressed the other two concerns.

M. Nordstrand referred the Commttee to a handout titled "Wuat's
the Difference? Conparison in Question & Answer Format" [copy on
file} that conpares the current systemto that being proposed in
the original bill and in the Judiciary commttee substitute. He
stated that the Judiciary commttee's desire was that the Judiciary
conmttee substitute woul d address concerns and be agreeable to the
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involved parties. He communicated that the |one point of
di sagreenent was the proposed de novo review process identified in
the conparison chart's colum titled "Were does an appeal go?".

M. Nordstrand stated that followng debate on the matter, the
Judiciary conmttee determ ned that the de novo revi ew process was
critical to the process, and the conmttee substitute was reported
from coommittee with that process included. He stated that the
Adm ni stration worked hard to address the concerns and reach a
solution. "All in all,” he concluded, while the original bill was a
clean bill, the commttee substitute is a conpromse bill that he
is proud of. He noted that sone of the changes the Adm nistration
conceded to, such as the specifics of the WC Hearing panel, were
maj or concessi ons.

Senat or Bunde understood that there is specific concern that the
make-up of the Hearing panel m ght be weighted in favor of | abor.

M. Nordstrand stated that |anguage in the bill specifically
mandates that each Hearing panel consist of one industry
representative, one |abor representative, and a "new upgraded”
hearing officer, all of whom nust be present when the hearing is
conducted. He continued that the question as to whether the panel
could participate tel ephonically would be "troubling" and contrary
to the hearing panel's ability to judge, in person, the credibility
of a wtness. Additionally, he stated that the panel's
determ nation of a witness' credibility is inportant as not to
underm ne "review from above." He understood that |[|abor was
agreeable with the concept of having all three nenbers physically
be in attendance. He assured that the panel woul d be bal anced.

M. Nordstrand al so noted that there was agreenment to the fact that
t he Appeal s Comm ssion woul d consist of at |east one comm ssioner
W th experience in representing enpl oyees, one with experience in
representing enployers, and one who could be either or both.

Senat or Bunde asked how the State could nore aggressively pursue
the WC fraud i ssue.

M. Nordstrand replied that WC fraud is an issue of concern for the
State as well as for lawers, and he noted that the concern
i ncl udes the standards that nust be net to prosecute WC fraud. He
stated that the Department would be happy to assist in drafting
| egislation to address this issue.

Senator Bunde asked whether the W fraud issue could be
incorporated into this bill
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M. Nordstrand responded that it would not be appropriate, at this
stage of the Legislative session, to include that |anguage in the
bill, as he asserted that careful thought should be devoted to
determne how to address the issue. He suggested that this be
furthered during the interimbetween this Legislative session and
t he next.

Co-Chair Green inquired to the identity of the ad hoc conmttee
menbers appoi nted during the Senate Judiciary conmttee hearing.

M. Nordstrand stated that the nenbers included: Kevin Dougherty of

Al aska Laborers; Don Etheridge with Operating Engi neers Local 71;

Bar bara Huff-Tuckness of Teanmsters Local 959; Ji m Robison, forner

Conmi ssi oner of Labor and former WC Board nenber; John Quichii, |BW
representative and current W Board nenber; hinmself, Kristin
Knudsen, Departnent of Law, Paul Lisankie, Director, Division of

Wirker's  Conpensati on, Department  of Labor and Workforce
Devel opnent; Ed Fisher, Deputy Conm ssioner, Departnment of Labor

and Wor kf orce Devel opnent; and Linda Hall, Director, Division of

| nsurance, Departnent of Community and Econom c Devel opnent.

Co-Chair Green asked M. Nordstrand whet her he was encouraged by the
out cone of the ad hoc committee neeting.

M. Nordstrand responded that the Admnistration was both
encouraged that so nuch had been acconplished and di sappoi nted by
the fact that the |abor representatives' position was "that they
woul d oppose the entire bill" were the one issue regardi ng de novo
review "not to go their way."
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M. Nordstrand stated that the Adm nistration could not, "in good
consci ence, agree to the change because to agree to not allowthis
comm ssion to review de novo," not as incorrectly referred to in
testinmony today as "trial de novo," and "review the record and
rewei gh the evidence, and to snooth out the edges of cases that
shoul d have been deci ded another way, so that there is a uniformty
and a predictability of outconme on its way to the Suprene Court."
He reiterated that this could not be agreed to by the
Adm ni stration. Continuing, he concurred that the Adm nistration
had veered from sonme of the provisions of the Council on State
Governnments' Mbdel Act because changes were required to align
procedures with the State's system However, he stated that one
clear provision specified in the Mbdel Act is de novo review He
stressed that de novo review "is the standard, the norm anong ot her
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states.”

M. Nordstrand referred the Conmttee to a chart, provided by the
Adm nistration, titled "Wrkers Conpensation O ganization under
CSSB 311(JUD)" [copy on file] which he expressed, denotes that
general courts defer to agencies because of "agency expertise.”
Conti nuing, he argued that to support |abor's position would "be
folly" in that it would allow for the experienced and qualified
menbers of the WC Conmission to defer to other qualified people
whom they "hire and fire." He stated that in the current system
Superior Court judges, while capable, "are not necessarily
qualified in W law. " Therefore, he stressed that there is
deference to the expertise within the agency. He concl uded that
this, therefore, is the source of the de novo idea as the
information provided to the Court should be of the highest caliber.

Co-Chair G een asked for an explanation on how to decipher the
informati on on the aforenenti oned chart.

M. Nordstrand explained that the infornmation on the chart flows
upward from the Wrkers Conpensation Hearing Panel information
| ocated on the bottom of the page. Continuing, he stated that the
WC process would start with the three-person Hearing Panel, and
were its decision unacceptable to any of the parties, it would be
appeal ed to the WC Appeal s Comm ssion. Continuing, he stated that
were the Conm ssion's decision also unacceptabl e, the appeal woul d
continue on to the Suprene Court.

Co- Chair Green asked what occurs after Supreme Court hearing.

M. Nordstrand replied that the Supreme Court could either make a
deci sion or "remand" the case back down the Appeals Conmmi ssion with
an order to take certain action. He noted that the Appeals
Comm ssion could al so remand a case back to the Hearing panel

Co-Chair G een asked whether the Supreme Court could remand the
case back to either the Appeals Conm ssion or the Hearing panel.

M. Nordstrand clarified that the Suprene Court could remand it to
the Appeals Comm ssion, whose action they would have reviewed.
Simlarly, he continued, the Appeals Comm ssion could remand a case
back to the Hearing panel.

Co-Chair Green asked for confirmation that in the current system a
case woul d proceed fromthe WC Board to the Superior Court and then
to the Suprene Court. Continuing, she noted that the Suprene Court
woul d, rather than deferring to the decision of the Superior Court,
defer to the WC Board.
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M . Nordstrand concurr ed.

In response to a question from Senator Bunde, M. Nordstrand stated
that in the current system the decision of the WC Board "is the
final agency decision"” and then it would proceed, if appealed, to
the Courts. Continuing, he stated that in the proposed system the
decision made by the Hearing panel would be furthered to the
Appeal s Commi ssi on.

Senat or Hof f man understood therefore that under the current system
were no appeal forthcom ng, the WC Board' s decision would be the
final decision

M. Nordstrand affirnmed.

Senator Hoffman asked for confirmation that approxinmately 80
percent of the WC Board' s decisions are not appeal ed.

M. Nordstrand responded that while not famliar with the exact
statistics, this percentage mght be true. However, he advised that
under the proposed system the decision of the Hearing panel could
al so be final

Senat or Hof f man voi ced confusion therefore as to why the proposed
systemis described "as a two-tiered system™

M. Nordstand responded that it would be considered a two-tiered
system because there are two tiers of authority within the agency.

Ms. Hall clarified, inregards to the WC rate setting process, that
NCCl Holdings, Inc., the nation’s |argest database of workers
conpensati on insurance information, does not set rates, as their
role is to develop |oss-cost analysis which is the determ nation
"of the amount of noney required to pay clains.” She stated that
this determnation of "only a portion of the final rate charged to
enpl oyers.” Continuing, she shared that the | oss-cost determ nation
is sent to the Division of Insurance who upon further analysis,
"approves, approves wth nodification, or disapproves that
determ nation." Furthernore, she noted that insurance carriers
review the determ nation and either adopt it or file a deviation,
as individual insurance conpanies are able to conpute their own
factors into the rate structure. Therefore the rate naking process,
she professed, is a conputation of a multitude of factors.

Ms. Hall acknow edged testinony noting that NCClI has not provided

i nsurance cost or prem umsaving projections that mght result from
this bill. In this regard, she commented that "typically" NCC
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provides estimtes regarding the effect of benefit changes. She
exanpl ed that "were the val ue of the whole person to change," then
there woul d be an affect on the anmounts paid out for injuries. She
clarified, therefore, that this bill is "a system change" rather
than a benefit change, and, she continued, it is not considered to
be, at this point, "particularly quantifiable."

Ms. Hall continued that because the legislation did not incorporate
benefit changes, it was not initially provided to the ad hoc
commttee. She stated that in order to address enployers

i ncreasing WC prem uns, the focus of the legislation was to nodify
the systemto make it "nore efficient and nore predictable” prior
to maki ng any changes to benefits. She noted that at one point,
| anguage was being considered to "tie physician fee schedules to
t he Medicare schedule." She stated that this approach has recently
been inplenented in California, and were it enacted in Al aska, she
stated, the Division has determned that the resulting savings
woul d amount to approxinmately $50 m | lion. However, she noted, this
woul d be "a dramatic change in the way benefits would be paid," and
"out of concern to its affect on injured workers,"” the Division
renoved the | anguage from consideration. Therefore, she shared that
the focus shifted to <changes other than benefit changes.
Continuing, she stated that this bill, while not addressing all the
cost drivers, is a beginning to naking changes w thout a conplete
"revanpi ng" of the WC system

In response to a question fromCo-Chair Geen, Ms. Hall stated that
she could not conmment on M. Luhr's testinony as they "have very
different perspectives on this bill."

M. Nordstrand informed the Conmmittee that |letters of endorsenent
are included in Menbers' packets.

Co-Chair Geen stated that the sheet providing the side-by-side
conparison of the three bill versions was helpful. She asked
whet her there were continuing concerns that should be addressed.

M. Croft asked that the concern involving the automatic rel ease
upon conprom se, were an individual represented by an attorney, be
further addressed.

There being no further testinony, Co-Chair Geen ordered the bil
HELD in Comm ttee.
#

ADJ CURNIVENT

Co- Chair Lyda Green adjourned the neeting at 02:58 PM
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