M NUTES
SENATE FI NANCE COWM TTEE
April 21, 2004
9:10 AM

TAPES

SFC-04 # 88, Side A
SFC 04 # 88, Side B
SFC 04 # 89, Side A

CALL TO ORDER

Co-Chair Gary WI ken convened the nmeeting at approxinmately 9:10 AM
PRESENT

Senator Gary W/ ken, Co-Chair
Senat or Lyda Green, Co-Chair
Senat or Con Bunde, Vice Chair
Senator Ben Stevens

Senat or Lyman Hof f man
Senat or Donny O son

Senator Fred Dyson

Al so Attendi ng: SENATOR RALPH SEEKI NS; JOHANNA BALES, Excise Audit
Manager, Tax Division, Departnent of Revenue; M KE ELERD NG
President and Owner, Northern Sales Conpany of Alaska;, MKE
BARNHI LL, Assistant Attorney GCeneral, Commercial/Fair Business
Section, Civil Dvision (Juneau), Departnent of Law, KEI TH TEEL,
Attorney with Covington & Burling

Attending via Teleconference: From Anchorage: JAMES BRENNAN,
Attorney, representing Anchorage Taxicab Permt Owners Associ ati on;
ELI SCHCENBERG Project Gtizen Student, Golden View Mddle School;
ANNI E SNEED, Project Citizen Student, Golden View Mddle School;
ALEENA JOBE Project Citizen Student, Golden View M ddle School;
KYLE STERSLE, Project Citizen Student, Golden View M ddle School;
MARI N CHAMBERS, Project Gtizen Student, CGolden View Mddle School;
JESSI CA FAUST, Project G tizen Student, Colden View M ddle School;
RUSSELL JOHNSTON, Project Citizen Student, Golden View Mddle
School ; CODY FLOERCHI NGER, Project Citizen Student, Golden View
M ddl e School; MORGANE EVANS-VOA GI, Project Ctizen Student, Col den
View M ddl e School ; SAMANTHA NOVAK, Project Ctizen Student, Col den
View M ddl e School; From Anchorage: EMLY NENON, Al aska Advocacy
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Manager, Anerican Cancer Society

SUMVARY | NFORMVATI ON

HB 347- EXEMPT TAXI S FROM VEH CLE RENTAL TAX

The Committee rescinded previous action on an anendnent and held
the bill in Commttee.

SB 368- TOBACCO TAX; LI CENSI NG PENALTI ES

The Commttee heard fromthe Departnment of Revenue, the Departnent
of Law, and the industry. Six anendnments were adopted; one
anendnent failed to be adopted; and one anmendnent was w t hdrawn
fromconsideration. The bill was held in Conmttee.

SB 307- APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES

The Conmittee heard fromthe sponsor and the industry. The bill was
held in Commttee.

SB 311- 1 NSURANCE & WORKERS' COMPENSATI ON SYSTEM
This bill was schedul ed but not heard.

AT EASE 9:12 AM/ 9:13 AM

#hb347

HOUSE BI LL NO. 347
"An Act exenpting taxicabs fromthe passenger vehicle rental
tax; and providing for an effective date."

This was the second hearing for this bill in the Senate Finance
Commi ttee.

Co-Chair WIlken explained that this legislation would exenpt
taxi cabs from the passenger vehicle rental tax by renoving them
fromthe definition of a passenger vehicle. He rem nded that this
tax, which specified that a ten-percent vehicle would be inposed on
the rental and | ease of passenger vehicles, was enacted during the
previ ous Legislative Session. He informed the Cormittee that the
fiscal "unintended consequence"” of adopting Anendnent #1 during the
first hearing on this bill was a $400, 000 decrenment to the budget.

Amendnent #1: This anmendnent changes the bill's title to read as
fol | ows.
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"An Act exenpting taxicabs and certain other notor vehicles
from the passenger vehicle rental tax; and providing for an
effective date.”

In addition, the anendnent deletes, in Section 1, subsection
(2)(E), the word "or" on page two, line two and inserts |anguage on
page two, line three following the word "taxicab."” This |anguage
woul d read as foll ows.

(E) a taxicab, [or]
(f) a vehicle that is used exclusively for the hauling or
del i very of cargo;

Furthernore, the anendnent inserts new |anguage in Sec. 2, page
two, line seven follow ng "taxicabs" as follows.

| MPLEMENTATI ON. The Departnent of Revenue shall refund any tax
collected and remtted to the departnent under AS 43.52.010 -
43.52.099 on the rental of taxicabs and other rentals that are
exenpt from the passenger vehicle rental tax because of the
anendnents to AS 43.52.099(2) made by sec.1l of this Act for
rental s made on or after January 1, 2004, ...

New Text Underlined [DELETED TEXT BRACKETED

Co-Chair Green noved to rescind the March 9, 2004 Conmittee action
of adopting Amendnent #1.

There being no objection, the Conmittee action of adopting
Amendnent # 1 was RESCI NDED.

Co-Chair WIken specified, therefore, that HB 347, Version 23-
LS1311\D is before the Commttee.

JAMVES BRENNAN, Attorney, representing Anchorage Taxicab Permt
Omers Association, testified via tel econference from Anchorage and
commented that he is available to answer questions. He noted that a
copy of his April 7, 2004 letter [copy on file], addressed to
Senator Wlken is included in Menbers' packets.

Senat or O son asked the Association's position on the |egislation.

M. Brennan responded that the Association "is strongly in favor”
of this legislation as the tax "accidental ly" inposed a burden on
taxicab drivers. He explained that the sponsor of the tax
| egi sl ati on that was adopted the previous year, were unaware that,
"inmbedded in the Anchorage taxicab industry" was a rental
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arrangenent in which i ndependent drivers rent their taxicab vehicle
from "an operator,” who naintains the taxicab and pays for such
things as liability insurance. Therefore, he continued, the taxicab
drivers rent the vehicle and are therefore subject to the ten-
percent tax. Furthernore, he detailed that these rentals are
considered daily rentals. He shared that there are 158 genera
permts and that a taxicab could be rented out for both a day shift

and night shift. In all cases, he continued, the taxicab drivers
are | ocal Anchorage residents. He stated that it canme to "a shock"”
to the bill's sponsor, Representative Pete Kott, and to the

Depart ment of Revenue that these drivers would be subject to this
tax. Therefore, he urged that this |egislation be adopted to renove
this burden fromtaxicab drivers.

Co-Chair WIlken surmsed therefore, that the testifier is "strongly
in favor"” of the |egislation.

M . Brennan concurr ed.
The bill was HELD in Conmittee.
#sb368

SENATE BILL NO 368

"An Act relating to taxes on cigarettes and tobacco products;
relating to tax stanmps on cigarettes; relating to forfeiture
of cigarettes and of property wused in the manufacture,
transportation, or sale of unstanped cigarettes; relating to
| icenses and |icensees under the Cigarette Tax Act; and
providing for an effective date."

This was the second hearing for this bill in the Senate Finance
Conmittee.

Co-Chair WI ken explained that the Senate Rules Commi ttee sponsors
this legislation by request of the Governor, Frank Mirkowski. He
stated that the legislation would increase the cigarette tax from
one dol | ar per pack of twenty cigarettes to two dollars per pack.
Furthernore, he informed that the Tobacco Products tax would
increase from76 percent to 100 percent of the whol esal e cost.

JOHANNA BALES, Program Manager, GCigarette and Tobacco Products
Excise Tax and Revenue Auditor, Tax D vision, Departnent of
Revenue, noted that she would respond to questions that arose
during the first hearing on this bill

Senator Bunde infornmed the Menbers that on tel econference are
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students from Anchorage's Golden View Mddle School, who are
participating in a public interest issue school project naned
"Project Citizen." As part of the project, he noted, the students
elected to research and testify regarding this tobacco tax bill, as
"it is a public policy issue that is inportant to our State" and to
comunities. He shared that Golden View Mddle School is |ocated
wi thin the Anchorage district he represents.

ELI SCHCENBERG Project Gtizen Student, Golden View Mddle School,
testified via teleconference from Anchorage and shared that
"Project Gtizen" is a civic education programthat allows students
to work on a policy or issue that would affect the students and
their community. He stated that the issue chosen by the students
was tobacco enforcenent; particularly focusing on mnors' access to
tobacco and solutions to counteract the problem He stated that
this tobacco tax | egislation was chosen, as it was determ ned that
"this was the best chance to solve the problem and save |ives for
generations to cone.”

Senat or  Hof f man, noting that this tax would generate a
"substantial" amount of noney for the State, asked the testifier
whet her a portion of these funds should be earmarked to support
advertising canpai gns geared to prevent kids from snoking.

M. Schoenberg responded in the affirmative.

ANNI E SNEED, Project Citizen Student, Golden View M ddle School
testified via teleconference from Anchorage and avowed that this
bill could save lives. She referenced statistics generated by
Tobacco Free Kids that indicate that enactnment of this |egislation
woul d save 2,900 youth from premature snoking rel ated deat hs. She
calculated that this would equate to one percent of the popul ation
of the Minicipality of Anchorage's population or to the entire
student popul ati on of Anchorage's Service H gh School .

ALEENA JOBE Project Citizen Student, Golden View M ddle School
testified via tel econference from Anchorage and pointed out that
were the cigarette tax raised by one dollar per pack, the State
woul d save, over a five-year period, $1.6 nmillion as the result of
fewer snmoking related pregnancy and birth conplications. This
noney, she continued, would then be available to support other
St ate prograns.

Senator Hoffrman asked the testifier whether a portion of the
antici pated revenue should be used to discourage teenagers from
snoki ng.

Ms. Jobe responded in the affirmative.
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KYLE STERSLE, Project Citizen Student, Gol den View M ddl e School
testified via teleconference from Anchorage and infornmed the
Conmittee that "the State Medicaid program currently spends $60
mllion on snokers" and snoking related health problens each year.
Were this legislation adopted, he declared, |ess noney would be
required to address associated health care costs. He noted that the
addi ti onal revenue generated fromthis tax could be used to provide
for the bal ance of Medicai d expenses.

MARI N CHAMBERS, Project Gtizen Student, Golden View Mddle School,
testified via tel econference from Anchorage and decl ared that the
nunber of snokers would decrease were a one-dollar per pack tax
i ncrease to occur. She shared that Governor Murkowski stated that
3,500 current snokers would quit snpoking, and as a result, 800
| ives woul d be saved. She al so quoted the Governor as saying that
wthin the first year of the current one-dollar a pack tax
i npl enentation, the nunber of cigarettes consunmed in the State,
declined by 15-percent and still has not risen to its pre-tax
| evel . She noted that numerous | egislators and health organi zations
such as the Anerican Heart Association and the Anerican Cancer
Soci ety support increasing this tax |evel.

JESSI CA FAUST, Project G tizen Student, CGolden View M ddle School,
testified via teleconference from Anchorage and urged that this
| egi sl ati on be adopted as, she noted, the Al aska Tobacco Control
Al'liance estimates that were the tax to increase, there would be a
15-percent decrease in youth snokers. She attested that this
reduction would result in 15 out of 100 youth having fewer tobacco
related illnesses in the future. She also noted that a reduction in
t he nunber of people who snoke woul d reduce the $130 million that
is, according to the American Heart Association, spent annually on
tobacco health related illnesses. Furthernore, she noted that the
proposed tax increase would generate in excess of $35 mllion per
year. She concluded that increasing the price of cigarettes would
be the nost effective approach to |lowering the nunber of youth
snokers. She urged the Commttee to pass this legislation by
noting, "that adults don't start snoking, kids do."

Senat or Hof fman asked the testifier whether she woul d support using
a portion of the $35 nmllion generated by the tax increase for
anti-snoki ng advertising nessages directed at youth.

Ms. Faust responded that she would support using a portion of the
funds for an advertising canpaign as well as for education.

RUSSELL JOHNSTON, Project G tizen Student, Golden View Mddle
School, testified via teleconference from Anchorage and stated
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that, in addition to generating nore revenue for the State, an
i ncreased tobacco tax would further reduce the nunber of youth
snokers as attested by the decline in youth snokers that occurred
after the one-dollar a pack tax was inplenented. He urged that a
portion of the noney be used to support teen snoking prevention
enforcenment, were the |egislation enacted.

CODY FLOERCHI NGER, Project Citizen Student, Colden View Mddle
School, testified via tel econference from Anchorage and poi nted out
that the "immedi ate problenmt is that currently there is no penalty
i nposed upon an underage person who attenpts to purchase tobacco.
Therefore, he wurged the Conmittee to consider inplenenting
| egi sl ation such as a penalty of up to a $300 fine were an underage
person to do so. He attested that this would nmake a difference. He
al so suggested that sone of the revenue generated by this proposed
tax be used to support enforcenent efforts associated with the
"purchase attenpt" legislation. He declared that teen snoking is a
serious issue, and that a purchase attenpt violation conbined with
the higher price per pack would further efforts to control teen
snoki ng.

MORGANE EVANS-VO GI, Project Citizen Student, Golden View Mddle
School, testified via tel econference from Anchorage and addressed
the argunment that inposing a cigarette tax is un-Constitutional "as
it prohibits and represses the snokers rights" by stating that,
while a snoker has rights, so does the rest of the population

Conti nui ng, she stated that people who nmeke the choice to snoke
shoul d assune the consequences of their decision. She declared that
non- snokers' health should not be negatively affected by snokers

second- hand snoke. She stated that this bill, by reducing the
nunber of people who snoke, would assist non-snobkers with their
right to live healthier |ives.

SAMANTHA NOVAK, Project Gtizen Student, Golden View Mddle School,
testified via teleconference from Anchorage and thanked the
Conmittee for allowing the students to present their testinony. She
urged the Commttee to consider the concerns brought forward today.

Senat or Bunde voi ced appreciation for the organization and thought
t hat has been exerted by these students.

Senat or Hof f man voi ced support for using a portion of the noney
that m ght be generated by this bill to support tobacco prevention
efforts. He concluded that the students, rather than desiring the
State to use all the noney, would support sone of the funding going
toward prevention efforts to assist in reducing teen snoking.

Co-Chair WI ken pointed out that SB 368, Version 23-GS2116\A, is
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before the Comm tt ee.

Amendnent #1: This anmendnent proposes to insert a new bill section
on page eight, line nine, as follows.

*Sec. 15. AS 43.50.710 is amended by addi ng a new subsection
to read:

(e) A wholesaler or retailer nmay not sell cigarettes at
| ess than the presunptive cost to the whol esaler or retailer
unl ess the whol esaler or retailer receives prior approval from
the departnent. The departnment may not grant prior approval
for sale of cigarettes at |ess than the presunptive cost as
descri bed under this subsection, unless the wholesaler or
retailer provides proof satisfactory to the departnent that
the wholesaler's or retailer's actual cost is less that the
presunptive cost for the wholesaler or retailer. Approval for
cigarette sales at less than the presunptive cost authorized
under this subsection nmay not be granted for a period |onger
t han one year.

*Sec. 16. AS 43.50.800(a) is anended to read: (a) For purposes
of AS 43.50. 710-43. 50. 849,

(1) the basic cost of cigarettes is equal to the [ LOAER
OF THE TWO FOLLOW NG AMOUNTS] ;

(A[THE} invoice <cost of cigarettes to the
whol esaler [OR RETAILER}, less any off-invoice allowance
required to be passed on to the retailer [ALL TRADE DI SCOUNTS
| NCLUDI NG CUSTOVARY DI SCOUNTS FOR CASH ACTUALLY TAKEN, PLUS
THE FULL FACE VALUE OF ANY TAX THAT MAY BE REQUI RED BY THI S
CHAPTER I F NOT ALREADY INCLUDED IN THE I NvO CE COST OF THE
Cl GARETTES TO THE WHOLESALER OR RETAI LER]; and [ OR]

(B) invoice cost of cigarettes to the retailer [THE
LONEST REPLACEMENT COST OF Cl GARETTES TO THE WHOLESALER OR
RETAI LER, WTH N 30 DAYS BEFORE THE DATE OF SALE, IN THE
QUANTI TY LAST PURCHASED, W THI N OR BEFORE THE 30- DAY PERI OD,
LESS ALL TRADE DI SCOUNTS | NCLUDI NG CUSTOMARY DI SCOUNTS FOR
CASH ACTUALLY TAKEN, PLUS THE FULL FACE VALUE OF ANY TAX THAT
MAY BE REQUI RED BY TH S CHAPTER | F NOT' ALREADY | NCLUDED I N THE
I N\VO CE COST OF THE C GARETTES TO THE WHOLESALER COR RETAI LER] ;

(2) the actual cost to the wholesaler is equal to the
presunptive cost determ ned by the departnent under (b) of
this section.

(3) IIN THE ABSENSE OF PROCF OF A LESSER OR H GHER COST OF
DA NG BUSI NESS BY THE WHOLESALER MAKI NG THE SALE,] the cost of
doi ng busi ness by the wholesaler is presuned to be four and
one-hal f percent of the basic cost of the cigarettes to the
whol esal er; a fraction of a cent used in conmputing the cost of
doi ng busi ness shall be rounded off to the next highest cent;

(4) the actual cost to the retailer is equal to the | ower
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of
- (A) the basic cost of the cigarettes plus the cost
of doing business by the retailer; the cost of doing business
may be proven by regular [THE] standards and nethods of
accounting [REGULARLY EMPLOYED BY THE RETAILER] and nust
include |abor <costs, rent, depreciation, selling costs,
mai nt enance of equipnent, delivery costs, all types of
| i censes, taxes, insurance, and advertising; or

(B) The presunptive cost determned by the
departnment under (b) of this section;

(5) I'n the absence of proof of a | esser or higher cost of
doi ng business by the retailer making the sale, the cost of
doi ng business by the retailer is presuned to be six percent
of the basic cost of cigarettes to the retailer; a fraction of
a cent used in conputing the cost of doing business shall be
rounded of f to the next highest cent.

New Text Underlined [ DELETED TEXT BRACKETED]

Co-Chair WIken noted that Amendnent # 1, which he had sponsored,
by request, would not be offered for consideration.

Amendnent #2: This amendnent proposes to change | anguage in the
bill as foll ows.

On page three, line 16, the word "or"
n [ m] n

is deleted and replaced with

In addition, the anendnent inserts the follow ng | anguage on page
three, line 18 followng "retailer"”.

"or to an individual for personal consunption; or
(4) brings, or causes to be brought, a tobacco product into
the state fromoutside the state for personal consunption

Furthernore, this anendnent would insert a new bill section on page
three, followng line 18 as foll ows.

*Sec. 10. AS 43.50.320 is repeal ed and reenacted to read:

Sec. 43.50.320. Licensing. (a) Except as provided in (i)
of this section, a person nust be |icensed as a distributor by
the departnent if the person engages in an activity described
in AS 43.50.300(1) - (3) or as a buyer if the person engages
in an activity described in AS 43.50.300(4).

(b) The departnent, upon application and paynent of a fee
of $50, shall issue a license for one year to a person who
applies for a distributor license under (a) of this section.

(c) The departnent, upon application and paynent of a fee
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of $25, shall issue a license for one year to a person who
applies for a buyer license under (a) of this section.

(d) The departnent may refuse to issue a |license under
this section if there is reasonable cause to believe the
information submtted in the application is false or
m sl eading and is not nade in good faith.

(e) Adistributor license issued under this section nust
include the nanme and address of the licensee, the type of
busi ness to be conducted, and the year for which the |icense
is issued.

(f) The departnent may renew a distributor |icense issued
under this section for a fee of $50.

(g) The departnent may renew a buyer |icense issued under
this section for a fee of $25.

(h) The departnent may suspend, revoke, or refuse to
renew a license issued under this section as provided in AS
43. 50. 070.

(i) Alicense required by this section is in addition to
any other license required by | aw, except that a person who is
| i censed under AS 43.50.010-43.50.180 is exenpt from the
| i censing requirenments of this section.

(j) Alicense issued under this section is not assignable
or transferable, except that in the case of death, bankruptcy,
receivership, or inconpetency of the licensee, or if the
business of the licensee is transferred to another by
operation of law, the departnent may extend the |license for a
limted tinme to the executor, admnistrator, trustee,
receiver, or the transferee.

* Sec 11. AS 43.50.330(a) is anended to read:

AS 43.50.330. Returns. (a) On or before the |ast day of
each cal endar nonth, a licensee shall file a return with the
departnment. The return nust state the nunmber or anount of
t obacco products sold or inported for personal consunption by
the licensee during the preceding cal endar nonth, the selling
or purchase price of the tobacco products, and the anopunt of
tax inmposed on the tobacco products.

*Sec. 12. AS 43.50.390(2) is anended to read:
(2) "licensee" nmeans a distributor or buyer who is
(A) licensed under AS 43.50.320; or
(B) exenpted by AS 43.50.320(i)(g) from licensing

under AS 43. 50. 320;
*Sec. 13. AS 43.50.390 is amended by addi ng a new subsection
to read:

(6) "buyer" neans a person who inports tobacco products
for the person's own consunption from any source other than a
di stributor.

New Text Underlined [DELETED TEXT BRACKETED]
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Senat or Bunde noved for the adoption of Amendnent #2.
Co-Chair Green objected for discussion

Senat or Bunde expl ained that this amendnent woul d require people
who transport tobacco products into the State for distribution, via
such methods as mail order or Internet purchases, be |icensed.
This, he continued, would ensure that the tobacco tax woul d be paid
and that Al askan distributors would be protected fromout-of-State
entities. He asserted that when taxes rise, these types of sales
i ncrease as people attenpt to circunvent price increases.

Ms. Bales informed the Commttee that the Department of Revenue
supports this anmendnent, as it would serve to protect both the
revenue streamto the State as well as in-State businesses that
could be harned by people choosing to purchase out-of-State. She
noted that, while it is currently "not illegal"™ for Alaskans to
purchase tobacco products out-of-State or via the Internet, this
situation does allow those people to avoid paying the State tax
i nposed on those products and, thereby, she continued, reducing
revenue to the State as well as diverting those sales from | ocal
retailers.

Ms. Bales shared that the primary reason the Departnent supports
this anmendnent is the fact that since the Tobacco Master Settl enent
Agreenent (MSA) was approved, there has been an influx of new
busi nesses introducing such things as "'little cigars' which do not
neet the definition of cigarettes for tax purposes.” Continuing,
she noted that while these products could nmeet the definition for
MSA paynents, they would not qualify unless the State were to tax
them Those tobacco nanufacturers who did not sign the MSA
agreenent, she expl ai ned, agreed upon this tax condition guideline.
She displayed a product that is currently being offered as "a
substitute for cigarettes,” and she noted that while it |ooks Iike
a cigarette in that it is filtered, nmachine nade, and snoked |i ke a
cigarette, it is less expensive and non-taxable because, it is
"wrapped in tobacco and not in paper."” Therefore, she stressed,
while the intent of this legislation is to increase prices in order
to encourage people to quit snoking, that objective is being
circunvented by products such as this that "are becom ng nuch nore
preval ent."

Ms. Bal es stated that soneone could purchase these "little cigars”
over the Internet for approximately ten to twenty dollars a carton
| ess than cigarettes. She voiced that the Departnment is concerned
as it has observed that these products are replacing cigarette
usage. She disclosed that a simlar brand called "Prime Tine
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Cigarettes,” which is sold in the State as a cigar, is advertised
on its website as being "just like a cigarette.” She also noted
that roll-your-own tobacco kits are available in the State for
approxi mately $26 including the other Tobacco Products tax (OTP).
These kits, she attested, allow soneone to nake their own
cigarettes at a significantly |ower price than were one to purchase
a pack of cigarettes. She noted that the kit could be purchased via
the Internet for $15. This purchase, she continued, would not be
subject to the State tax as tobacco products inported for
i ndi vi dual consunption are currently legally exenpt fromthe tax.
She attested that new products are continually being devel oped to
circunvent the tax, and she attested that the only nethod with
which to address this trend "is to nake individuals who bring
products into the State for personal consunption, |iable for
t axes. "

Senat or Bunde asked whether this amendnent woul d apply to snokel ess
t obacco.

Ms. Bales verified that it woul d.

Co-Chair Green asked whether all the l|anguage in Section 10, as
specified in the amendnent, is new | anguage.

Ms. Bal es responded that not all of the | anguage in that section is
new. She clarified that the | anguage in the section applying to a
$25 buyer license is newin that it would require those who woul d
i mport other tobacco products for personal consunption to purchase
a buyer license. She stated that currently this requirenent is
limted to people who inport cigarettes for personal consunption.

Co-Chair G een questioned the reason for this change being
presented in the anmendnent in this format rather than the
traditional manner of deleting or adding |anguage into existing
wor di ng. That nethod, she attested, nmakes new | anguage nore easily
i dentifiable.

Ms. Bales further pointed out that new | anguage in the anmendnent
includes "or as a buyer if the person engages in an activity
described in AS 43.50.300(4)" which is the section regarding
inportation of a tobacco product for personal consunption that
woul d be inserted were this anmendnent adopt ed.

Ms. Bales continued that subsection (c) of the anendnent, which
pertains to the $25 buyer license fee, is a new section as is
subsection (g) that refers to |license renewal .

Co-Chair Green commented that were the entire section new | anguage,

SFC- 03 (12) 04/ 21/ 04



she would have required a line-by-line review, however, she
conti nued, as the new sections are limted, this discussi on woul d
suffice.

Senator Hoffman inquired to the cost of inplenenting subsection (c)
of the anendnent.

Ms. Bal es understood that the costs would be "very mninmal". Upon
further questioning from Senator Hoffman, she stated that there
would be no additional expense associated with the section,
because, she continued, no one has of yet purchased a buyer |icense
to inport cigarettes for personal consunption. This is the case,
she attested, because when the cost of the license is factored in,
nost peopl e decide to purchase froman in-State distributor

Senat or Hof fman asked how soneone would be aware that a buyer
| i cense woul d be required.

Ms. Bales responded that the Departnent would be required to
educate the public regarding this requirenent.

Senat or Hof fman asked for confirmation that the expenses associ at ed
with the education process to include the application process,
advertising, and enforcenent, would incur mninml expense.

Ms. Bales responded that while there would be sone additional
enforcement required where the other tobacco products are
concerned, the Departnent does not feel that additional funding
woul d be necessary as these things are currently in place for
cigarettes.

Senat or Hof f man stated that while the expenses would be minimal in
conparison to the projected $35 mllion in new revenue that the tax
would raise, he could not agree that the expense would be
considered mnimal to the Senate Finance Committee, who, he
attested has argued over $35,000 anpbunts. Therefore, he stated
there is concern regarding how nmuch noney would be required to
i npl enent this requirenent.

Co-Chair WI ken understood the expense to range from"mniml to
zero." Continuing, he stated that a nore detailed fiscal note could
be devel oped, as the bill progresses, were the concern to continue.
Co-Chair Green renoved her objection

Senat or d son understood that the alternate products exanpl ed woul d
be subject to the tax were Anmendnent #2 adopted.
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Ms. Bales affirnmed. She stated that while these products are
currently taxabl e when purchased in the State, this anendment woul d
ensure that they would be subject to the tax when inported into the
St ate.

There being no further objection, Arendnent #2 was ADOPTED.

AS 43.50.330. Returns. (a) On or before the |ast day of
each cal endar nonth, a licensee shall file a return with the
departnment. The return nust state the nunmber or anount of
t obacco products sold or inported for personal consunption by
the licensee during the preceding cal endar nonth, the selling
or purchase price of the tobacco products, and the anpunt of
tax inmposed on the tobacco products.

Co-Chair Green asked whether |anguage in Sec. 11, AS 43.50.330 (a)
on page three, line seven, specifically nmeans that the products
bei ng i nported would be for the |icensee's personal consunption.

Ms. Bales responded that were a licensee to inport itens for
personal consunption, they would be required to report the quantity
and value of the product inported in order for the tax to be
cal cul ated. She stated that a |licensee who inports products for
resale would also be required to report this information.

Co-Chair Green asked for verification that there are |icensees who
inport only for personal consunption.

Ms. Bal es responded that there have been people, "in the past under
the cigarette tax," who were licensed in this regard; however, she
reiterated, once they realized that paying the tax increased the
price to a conparable |evel at which they could buy it locally,
they did not renew their |icenses.

Co- Chair Green asked for further explanation regarding the report
i ndi vidual |icensees nust file.

Ms. Bales stated that all licensees "are required to file a nonthly
return and report your activity of inportation of product for sale,
and in this case, for personal consunption.” She stated that this
| anguage "mrrors" the existing requirenents for cigarette tax
| i censees. She furthered that these returns are required because
they provide information necessary to determne the tax that should
be remitted to the Departnent.

Anmendnent #3: This anmendnment would insert a new bill section into
the bill on page three, followng [ine 30 as foll ows.
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Sec. 11. AS 43.50.550(b) is anmended to read:

(b) A licensee who submits an application for the
purchase of stanps on a deferred-paynent basis shall, as a
condition of approval of the application, post a bond
acceptable to the departnent in an anount equal to

(1) 200 percent of the maxi num dollar anount of
al l oned nont hly purchases under this section; or
(2) 100 percent of the maxi mum dollar anount of
al l oned nonthly purchases under this section if the |icensee
(A) holds a license issued under AS 43.50.010
for a physical location in this state; and
(B) has been in full conpliance with the
provisions of this title and regul ati ons adopted under this
title during the preceding 60 nonths [ AS A CONDI TION OF
APPROVAL OF THE APPLI CATI QN .

New Text Underlined [DELETED TEXT BRACKETED]

Co-Chair WI1ken noved for the adoption of the anendnent and
obj ected for discussion. He stated that Menbers' packets contain an
April 4, 2004 letter [copy on file] he had received from M ke
El erding, an operator of a wholesale distribution conpany in
Ket chi kan, who, he noted, has assisted "in defining" this
| egi sl ati on and who woul d be conmenti ng on how sone of the proposed
amendnents woul d effect the business community.

Ms. Bal es expl ai ned the anmendnent in that, under current |aw, when
a |licensee such as a wholesale distributing conpany, purchases
cigarette tax stanps, they have the option of either paying for the
stanps upfront and thereby elimnating the requirement to post a
bond or they could defer paynent to the end of the follow ng nonth
in which they purchased the tax stanp. In this latter case, she
continued, it is required that a bond equating to 200 percent of
the amount of the cigarette tax stanps bei ng purchased be posted.
She explained that this bonding level is required because two
nonth's worth of cigarette tax stanps could be purchased in this
scenario "before the first paynent woul d be due."” She stated that
this 200-percent bond "is actually 100 percent of what you owe."

Ms. Bales noted that were the cigarette tax stanp rate increased
there is concern anong the distributors that "the bonding
requi renent would be difficult for themto obtain.” Therefore, she
noted, they have requested that the Departnent |ower the bonding
requi rement to 100 percent of the amount being purchased. This, she
expl ai ned, would equate "to 100 percent of one nonth and the
Department woul d extend credit to them for the purchase for the
second nonth of cigarette tax stanps.”
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Ms. Bal es continued that in order for this scenario to occur, the
licensee would be required "to be in good standing with the
Department for the previous five years and also have physical
presence in the State." She concluded that the Departnent, "at this
time, is confortable" with Anmendnent #3.

Senator O son asked regarding the cost of the bond.

M KE ELERDI NG President and Omer, Northern Sales Conpany of
Al aska, responded that a nine-nonth, one mllion dollar bond costs
hi s conmpany $3,500. Continuing, he noted that rather than the cost
being a factor, it is the availability of the bond that is the
issue as currently, he noted, the insurance nmarket is "a little bit
jittery about Al aska in general and the availability of bonding in
particular for in-State distributors is difficult to get."
Therefore, he summari zed, were the bondi ng requirenent to doubl e,
the ability to secure a bond "would nore difficult."”

Co-Chair WI ken renoved his objection.
There being no further objection, Anendnent #3 was ADOPTED.

Amendnent #4: This anmendnent inserts ", as anmended by sec. 8 of
this Act,"” follow ng "AS 43.50.190" on page eight, line 17.

In addition, this anendnment deletes, in Sec. 8 on page eight, line
25, the language "no |later than 30 days after the effective date of
this Act" and inserts "in six sequential nonthly installnments. The
first installnment shall be paid not later than the | ast day of the
nmonth in which this Act takes effect.”

Co-Chair WIken noved for the adoption of Anmendment #4, and
objected for explanation. He noted that this anmendnent would
address the floor tax.

Ms. Bales stated that SB 368, Version "A', states that a
distributor or retailer nust conduct an inventory on the date the
bill becones effective and remt the difference between the new tax
rate and the old tax rate within 30 days of that date. This
anendnent, she noted, would allow those entities to remt the
difference in six nonthly installnments in order to alleviate the
burden of one lunmp sum cash paynent. She stated that the Depart nment
"is confortable”" wth Anendnent #4.

M. Elerding noted that, while the industry supports the anmendnent,
it would prefer that the section of the bill pertaining to the
floor stock tax be deleted. [NOTE: The testifier's reference to
Section 25 is in error as there is no Section 25 in Version A
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however, the floor stock tax is addressed in Section 15 of the
bill.] He acknow edged that whol esalers and retailers did stockpile
cigarettes in 1997 before the State cigarette tax was increased
from$2.90 to ten dollars per carton. However, he stated that since
that tinme, the cost of cigarettes has escal ated due to exci se taxes
and the cost of goods as well as the fact that cigarettes have
i ncreasingly becone a target of counter fitters and bootl eggers.
These circunstances, he continued, have resulted in tobacco
manuf acturers tightly controlling "the distribution and supply of
cigarettes in the retail trade.” He shared that due to cigarette
supply constraints, when his conpany recently opened a facility in
Anchorage, they were unable to acquire sufficient quantities of
cigarettes to neet demand. Therefore, he concluded, the narketpl ace
is different from that experienced in 1997, as tobacco
manuf acturers are not "allowi ng whol esalers and/or retailers to buy
addi tional product.” Therefore, he assured that the opportunity to
stockpile would be difficult.

M. Elerding also suggested that the Legislature approve an
"imediate or shortly thereafter” effective date were the bill
enacted as, he communicated, following the bill's passage in 1997
there was a six to eight nonth effective date delay that allowed
stockpiling to occur. He stated that an inmmediate effective date
woul d further negate the stockpiling concern.

M. Elerding commented that the State has further control in
regards to the stockpiling concern by the fact that it, as the
seller of the tax stanps, would be able to nonitor suspicious
activity, based on the quantities of stanps being purchased. He
disclosed that as a result of the 1997 cigarette tax increase,
Al aska-based distributors' costs of carrying inventory and the
| evel of accounts receivabl es increased by approxi mately one-third,
bondi ng requirenents increased, and security on facilities had to
be increased because cigarettes becane a target of theft.
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M. Elerding requested therefore that the floor stock tax be
elimnated in order to allow distributors "to gain a little bit of
capital, to increase our ability to carry the inventory, carry the
recei vables, and cover the other <costs.” He characterized
distributors as partners with the State in that they collect the
exci se tax, and he stressed that elimnation of the floor stock tax
woul d enable distributors to continue "to be strong, viable
econom c partners with the State.”
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Co- Chair WI ken renoved his objection.
There being no further objection, Anendnent #4 was ADOPTED.

Amendnent  #5: This technical amendnent proposes the follow ng
changes.

On page one, line 14, following "state" insert "who"; on page one,
line 14, follow ng "and", insert "who"; on page two, |ine one,
following "chapter” delete ", nust" and insert "shall"; on page

two. Line three, delete "distributions” and insert "distributions";
on page two, line 12, follow ng "43.50.700," insert "who"; on page
two, line 13, follow ng "and" insert "who"; on page two, |line 26,
delete "brings or causes to be brought cigarettes" and insert
"brings <cigarettes or causes cigarettes to be brought
[ G GARETTES]"; on page three, line one delete "per cent” and insert
"percent [PER CENT]"; on page three, line five, following "AS
43.50.010," delete "but" and insert "and"; on page three, |ine 24,
follow ng "stanps" insert "."; on page three, lines 24-25 delete
"[ AND ALL RI SKS OF PGCSSI BLE LOSS OR DAMACE WHI LE I N TRANSIT]."; on
page three, line 30, followng "thent delete "." and insert "[AND
ALL RI SKS OF POSSI BLE LOSS OR DAMAGE WHI LE IN TRANSIT] . "

In addition, this anmendnent changes the foll ow ng | anguage: on page
four, line five, delete "(i)" and insert "(A"; on page four, line
seven delete "ii" and insert "(B)"; on page four line eight delete
"it" and insert "the licensee"; on page five, line 21 delete "no"
and insert "not"; on page five, line 28, following "and" insert
","; on page five, line 29 following "forfeiture" insert ","; on
page five, line 31 delete "no" and insert "a" and following "is"
insert "not"; on page six, line 12 and line 14 del ete "had no" and
insert "did not have"; on page six, line 15 delete "had"; and on
page six, line 16, followng "(A)" insert "had".

Furthernore, this anendnent changes the foll owi ng | anguage: on page
six, line 19 delete the second occurrence of "to" and insert "of";
on page six, line 22, following "that" insert "the person”; on page
six, line 23 following "I" delete "the person”; on page six, lines
25 and 27 delete "had no" and insert "did not have"; on page siXx,
line 28 delete "had"; on page six, line 29, following "(A" insert
"had"; on page six, line 31 delete "no" insert "not a"; on page
seven, line 12, follow ng "43.50.650" insert ","; on page seven

line 13 delete "the court"; on page seven, line 14 delete "and" and
follow ng the second occurrence of "section" insert "the court”; on
page seven, line 24, delete "it" and insert "the vehicle or
vessel "; on page eight, line four delete ","; on page eight, line
ei ght delete "As used in" and insert "in"; on page eight, line 17
following "AS 43.50.190" insert ", as anended by sec. 8 of this
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Act,"; on page eight, line 25, delete "no" and insert "not"; and on
page eight, line 30 delete "heading" and insert "catchline".

Co-Chair WIken noved for the adoption of technical Amendment #5.
There being no objection, Amendnent #5 was ADOPTED.

Amendment #6: This anendnment inserts new bill sections on page
eight, line nine that read as foll ows.

*Sec. 15. AS 43.50.710 is anmended to add a new subsection to
read:

(e) Nothing in this section prohibits a manufacturer from
of fering pronotions to a wholesaler or a retailer provided the
whol esale pronotion is the sane for all participating
whol esalers and the retail pronotion is the sane for all
participating retailers.

*Sec. 16. AS 43.50.770 is amended to read:

In establishing the actual [BASIC} cost of cigarettes to
a wholesaler or retailer, the invoice cost [OR THE ACTUAL
COST] of cigarettes purchased at a forced, bankrupt, or
cl oseout sale, or other sale outside the ordinary channel s of
trade may not be used.

*Sec. 17. AS 43.50.800 is repealed and reenacted to read:

(a) For purposes of AS 43.50.7104-43.50.849, actual cost
is presuned to be

(1) for wholesalers, the presunptive whol esal e cost as
determ ned by the departnent plus the costs of doing
business which is presuned to be four and one-half
percent of the presunptive whol esal e cost; for purposes
of this section presunptive wholesale cost IS
manufacturer's list price, less trade discounts, plus the
full face value of all cigarette taxes;

(2) for retailers, the presunptive retail cost is the

presunptive wholesale cost plus the costs of doing

busi ness which is presumed to be six percent of the
presunpti ve whol esal e cost.

(b)(1) A wholesaler or retailer shall request prior

approval fromthe departnent to establish an actual cost

that is less than presuned in (a) of this section. The
departnment may grant such approval only upon provision of
proof satisfactory to the departnent regarding the
whol esaler's or retailer's presunptive costs set forth in

(a) of this section. Approval for cigarette sales at |ess

than the actual cost authorized under this subsection may

not be granted for a period | onger than one year.

(2) I'n making the determ nations under this subsection

t he depart nent
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(1) wth respect to the presunptive whol esal e cost
or presunptive retail cost, may consider the costs
reflected on the actual invoice, but may not
consi der cash di scounts;
(it) with respect to the wholesaler's or retailer's
presuned costs of doing business, may consider the
standards and nethods of accounting regularly
enpl oyed, and nust include |abor costs, rents,
depreci ati on, selling costs, mai nt enance  of
equi pnent, delivery costs, all types of |icenses,
taxes, insurance, advertising, preopening expenses,
provision for inpaired assets and closing costs,
i nterest expense, and provision for nerger and
restructuring expenses. The departnent shall
i npl ement regul ations to determ ne the whol esaler's
and retailer's costs of doing business for purposes
of this section.

*Sec. 17. AS 43.50.790(a) (3), and AS 43.50.849(1), (6), and

(7) are repeal ed.

Co-Chair WIlken noved for the adoption of Anmendnment #6, and
obj ected for explanation. He stated that this anendnment pertains to
m ni mum pri ci ng.

Ms. Bales characterized mninmum pricing "as a very convol uted
i ssue."” She stated that, in 2003, the Legislature adopted SB 168
that was sponsored by Senator Bunde and specified that distributors
and retailers could not sell cigarettes in the State, bel ow cost.

Thi s anmendnent, she noted, attenpts to refine that bill's |anguage
and address issues that the Departnent of Revenue and the industry
have identified since that bill becane effective. Continuing, she

shared that SB 168 directed the Departnment to post on their
Internet website a mninmum whol esale and retail cigarette price
"based on the manufacturer's list price |l ess any trade di scounts”
that a manufacturer provides to all their wholesalers. The
resulting amount, she continued, is then nultiplied by cost of
doi ng business factor of 4.5 percent for whol esal ers or six percent
for retailers. In conclusion, she noted that were a distributor or
retailer to sell cigarettes at the website's posted prices, they
woul d not be in violation of the law. In lieu of selling at that
price, she continued, a distributor or retailer could provide
information indicating that their cost of doing business is |ess
than the level used by the Departnent. She stated that the
Departnent’'s issue with the current |anguage is that a business is
not required to obtain approval to sell at a price |ower than the
posted price. This amendnent, she declared would require that an
entity receive prior approval from the Departnment before selling
product at a | ower price. She noted that the amendnent woul d al so
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disallow the "customary discounts for <cash" factor from the
cal cul ation. She noted that 65 percent of the 25 states that have
mnimumpricing laws do not allow custonmary di scounts for cash in
their determ nation

Ms. Bal es expressed that the price regulation serves to maintain a
high price on cigarettes, which, she noted, would support the
overall goal of reducing snoking. In addition, she declared that
the m ni mum pricing conponent al so provides an even playing field
for distributors. She concluded that the Departnent is confortable
w th the amendnent.

Senat or Bunde voiced support for the amendnent as he stated that it
would allow snall retailers to conpete with |arge national stores.

M. Elerding voiced support for the anmendnent and acknow edged t he
efforts of the Departnent of Law and the Departnent of Revenue in
devel opi ng the appropriate | anguage. He agreed with Senator Bunde's
comrents and noted that allowing cigarette prices to be | owered as
an incentive to increase purchases would be contrary to the
Governor's intent and the State's efforts to decrease consunption
by raising the price, as furthered in SB 368. Therefore, he voiced
strong support for the anmendnent.

Co-Chair G een asked whether other products are subject to this
sort of arrangenent.

Ms. Bales affirmed that this particular statute does address
cigarettes, however, she was unaware as to whether "there are
specific laws that target other specific products.” However, she
noted that the State does have an unfair trade practice statute
that specifies that no cormodity could be sold at a price "with the
intent to injure conpetition.”

Co-Chair WI ken renoved his objection.
There being no further objection, Anendnent #6 was ADOPTED.

M. Elerding referred Arendnent #2, and declared that the anmendnent
woul d serve to close an existing | oophol e through which an out - of -
State entity could sell products to Al askans nuch cheaper than a
licensed entity such as his would be able to sell it due to the
fact that un-licensed, out-of-state entities are not be obligated
to pay the Al aska tax. The anendnment therefore, he attested, would
al | ow Al askan businesses to conpete on a |level playing field with
out-of-state distributors who are not otherw se subject to Al aska
tax. He voiced strong support for Amendnent #2.
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M. Elerding also commented that, under current |aw, a person who
inmports 100 cigarettes or less per nonth is exenpt fromthe excise
tax. He concurred that this is a sufficient quantity. He noted
however, that there has been discussion in the House of
Representatives' conpanion bill to SB 368 that would raise this
"incidental” |imt to 600. This he comunicated would equate to
three cartons. He stated that the industry views this as setting as
"very dangerous precedent,” as allowi ng the consumer to purchase
that quantity, exenpt fromthe State tax, would serve to defeat the

purpose of the bill as people would purchase quantity via the
Internet and/or buy cigarettes directly. He clarified that the
House bill does contain | anguage that would require the consuner to

personal ly transport the product from out-of-state to in-State;
however, he warned that "a liberal interpretation of this |anguage”
m ght result in a broadening scope of the consuner's ability to
i mport those products. He urged strong | anguage to be included to
clarify that conponent if it were adopted. He al so urged that the
current limt of 100 cigarettes be maintained.

Anendnent #7: This anendnment del etes Sec. 13 on page four, |ines 24-
27. The | anguage being del eted reads as foll ows.

Sec. 13. AS 43.50.610 is anended be addi ng a new subsection to
read:

(b) G garettes seized under AS 43.50.500 - 43.580.700 are
forfeited to the state. After notice and an opportunity for a
hearing, the comm ssioner shall destroy the <cigarettes
forfeited under this section.

In addition, on page four, line 28, "AS 43.50.620 is repeal ed and
reenacted"” is deleted and replaced with "AS 43.50 is anended by

addi ng a new section”; on page four, line 29, "Sec.43.50.620" is
del eted and replaced with "Sec. 43.50.625"; on page four, line 30,
"if" is deleted; and on page four, lines 30 and 31, "would not be

entitled to rem ssion, they" is deleted.

Finally, the anmendnent deletes Section 16, in its entirety. The
| anguage being deleted in | ocated on page eight, lines 27 through
31 and reads as follows.

Sec. 16. The uncodified |law of the State of Al aska is anmended
by adding a new section to read:

REVISOR' S INSTRUCTION. The revisor of statutes is
instructed to change the heading of AS 43.50.610 from
"Unst anped cigarettes as contraband; seizure" to "Unstanped
cigarettes as contraband; seizure; forfeiture.”

Co-Chair WI ken noved for the adoption of Amendnent #7 and obj ected
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for explanation.

Co-Chair WIlken noted that this anmendnent is reconmended by
Legislative Legal Services in order to clarify the forfeiture
section of the bill in order to nmake it easier to read and conform
to Al aska statutes. He noted that the Departnent of Revenue has not
had an opportunity to review this anmendnent.

Therefore, Co-Chair WIlken offered to wthdraw the notion in order
to provide the Departnment of Revenue time to review the anendnent.

There being no objection, Arendnent #7 was W THDRAWN

Amendnent #8: This anmendnent adds intent |anguage to the bill as
fol |l ows.

It is the intent of Legislature that twenty percent of the
funds collected under this legislation is allocated to
educati on/ cessati on prograns.

Senat or Hof f man noved for the adoption of Amendnent #8 and objected
for explanation.

Senator Hoffrman stated that during the first hearing on this
| egislation, it was noted that the Admnistration opposes
addi tional funding for cessation prograns. However, he stated that
were the Legislature "to really be interesting in |owering
consunption of cigarettes, we need to put our noney where our
nout hs are." He acknow edged that the Comnmttee has heard testinony
stating that increasing the price of cigarettes would result in "a
drastic reduction in cigarette consunption.” However, he pointed
out that the "G garette Inportation FY 1996 - FY 2002 and G garette
Stockpiling in FY 1998" chart [copy on file] depicts that while the
guantities initially decreased, the anpunt has continued to rise
since that tinme as people who tried to stop snoking or tried to
limt their snoking due to the expense, failed and began to snoke
agai n.

Senat or Hof fman al so stated that people stockpiling cigarettes in
anticipation of the tax increase in 1997, was also a factor in the
chart's nunbers. Continuing, he declared that while price m ght be
a deternment, such things as advertising canmpai gns nust be used to
reinforce people's decisions to refrain from snoking. He stated
that this anmendnent "is intent |anguage only" in that it would
specify the intent to use a portion of the revenue for education,
and woul d not be required to be a conponent of the |aw. He opined
that the students in "Project Citizen" desire this course of
action. Therefore, he stated that rather than just increasing
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revenue, the Legislature should use that revenue "to really have an
i npact on the reduction of cigarette consunption.”

Co-Chair Geen voiced her objection to the amendnent by stating
that she has "wi tnessed"” the end result of other "intent |anguages
t hat have been added to taxation on various products."” She stated,
"that it ends up being the expectation, and the canpaign, and the
entire conversation that goes on from that tinme forward."” She
stressed that Legislators "have a huge task, every year" of
determ ning a budget based on priorities, and furthernore, she

continued, "while sone mght personally feel that a tobacco
education program is inportant, "it is not the only thing that we
need to consider."” She al so voiced being "conflicted" in that the
af orenenti oned chart "could be interpreted in many ways." She

stated, therefore, that were the price of tobacco a critical factor
in affecting a person's behavior, and were the educational efforts
of the Al aska Tobacco Alliance and other entities being successful,
then the chart should reflect a continuing decline and the need to
fund further advertising canpai gns shoul d be di m ni shing.

Co-Chair Green stated that "the hope" of a tax increase is that it
woul d cause people to buy less tobacco and therefore, "change
behavior." She asked whether any cal cul ati ons have been done to
support this position.

Ms. Bales stated that Senator Hoffrman has interpreted the chart is
a manner which was not intended. She stated that the chart has been
provided to reflect what nonthly average consunption has been from
1997 through 2003 in that it indicates that consunption is higher
in the sumrer nonths than other nonths. The graph |ines, she
continued, portray the difference incurred by the tax increase and
the stockpiling activity. She stated that, "the chart was prepared
to support the Departnent's position that we would |ike a floor
stock tax so that the State,” rather than the distributors, would
benefit fromreceipt of the tax on floor stock.

Ms. Bales stated that another chart titled "Al aska Reported Taxabl e
Cgarettes” [copy on file] has been provided that reflects that the
tax inplemented in 1997 has resulted in 22-percent decrease in
taxabl e cigarettes consuned in the State. She infornmed that it is
anticipated that this proposed tax increase would result in an
additional eight-to-ten percent reduction. She apol ogi zed for the
confusion associated with the first chart and stated that the
"Al aska Reported Taxable Cigarettes"” chart better reflects the
decline in consunption, by year.

Co-Chair Geen asked for verification that the one-dollar per pack
increase would be expected to result in a further eight to ten
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percent decrease in consunption. She suggested that the Commttee
anend this bill to inplement an eight to ten dollar per pack tax
and call it a punitive tax. She stated that she woul d propose this
as Amendnent #9.

Co-Chair Wl ken stated that Co-Chair G een's anendnent woul d be
addr essed upon concl usi on of action on Arendnent #8.

Senator O son voiced his support of Anendnent #8. He stated that
were the Legislature to be serious about curbing tobacco use, then
support of "effective" education prograns should be continued.

Senator Hoffrman renoved his objection. He noted that while the
adoption of this amendnent and the spendi ng of nbney on cessation
prograns mght negate the ability to generate $35 mllion as
reflected in the fiscal notes, the "underlying notive" of this
| egislation is to stop people fromsnoking cigarettes and snokel ess
t obacco; specifically to prevent "newconers” fromjoining in the
snoki ng arena. He urged the nenbers "to adopt these words that are
not |aw. "

Co-Chair WI ken objected to the amendnent for sake of discussion.

Senator B. Stevens asked how nuch noney is currently spent on
cessation efforts.

Ms. Bales responded that currently "20 percent of the Tobacco
Master Settl enent agreenent paynents go the Tobacco Use Education
and Cessation Fund." She stated that this equates to approxi mately
$5 mllion per year. She voiced the wunderstanding that the
Departnent of Health and Social Services and the United States
Social Services have estinmated that the State should spend
approximately $8 mllion each year on these efforts.

Senator B. Stevens asked for confirmation that currently five
mllion dollars is spent and that the national and Departnent
recommendation is that eight mllion be spent.

Ms. Bal es concurred, and furthered that this is the | evel suggested
by the Center for D sease Control (CDC).

Senator B. Stevens asked whether that nunber is based on the
State's popul ation and the | evel of cigarette sales.

Ms. Bales replied that it is.

Senator B. Stevens whether this "would be an additional seven to
the five."
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Senator Hof frman affirned and further argued that were the State "to
be at the upper end of the taxation level,” it should al so be at
t he upper end of the efforts to curb snoking.

Co-Chair Green recalled that, "the greatest expense the State bears
currently is in the Medicaid arena, in the funds that are paid" to
support of health care and assistance for those who snoked "in
their earlier life." She asserted, "we spend nore than 20 percent
of our budget, in total.in that one |line item "

Co-Chair Green stated that the Departnment of Health and Soci al
Servi ces does not support the |level of funding reconmended by the
CDC.

Senator O son asked for confirmation that the eight mllion dollar
recommendati on was issued by the CDC.

Ms. Bales affirnmed and stated that it is presented on the CDC
website.

Senator O son noted that, contrary to this information, he had
received information fromthe Anerican Cancer Society that the CDC
has reconmended $16 mllion be spent. He noted that currently $4.89
mllion is spent on cessation prograns.

EM LY NENON, Al aska Advocacy Manager, Anmerican Cancer Society,
testified via tel econference from Anchorage, and stated that "the
CDC recommends a mninmum |level of funding for a conprehensive
tobacco control program in Alaska to be $8.1 million" with an
optimumlevel to be $16.5 million. She stressed that the Anerican
Cancer Society "recogni zes that the tobacco tax has value in and of
itself.” [NOTE: Due to coughing, her remaining remarks were
i ndi scernible.]

Senat or Bunde stated that while recognizing that letters of intent
usual |y have a short |ife span per the adm nistrations' historical
record in this regard, there has been "consi derabl e discussion in
the past as to how nuch noney Al aska's various heal th organi zati ons
could absorb and use productively.” He opined that this concern
should be part of the funding equation. He also echoed Co-Chair
G een's conmments regarding "the major cost” incurred to the State's
Medi caid programas a result of snoking, and conmunicated that this
is his typical response to people who say that they are an adult
engaging in a legal activity. He stated that his argunent woul d be
"di sarmed” were soneone to indemify the State from the health
costs incurred by use of tobacco. However, were this not to occur,
he continued, this letter of intent would probably have a short
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life span and frequent arguments would continue in favor of
providing the Legislature with sufficient budgeting flexibility "to
address issues as they ebb and flow' in the State. He concl uded by
stating that he is not in favor of the letter of intent even were
it to have a longer life span that one usually has.

Senat or Hof f man acknow edged that the State does receive noney and
funds for tobacco cessation; however, he continued sonme of those
funds are used by the Departnent of Health and Social Services to
address snoking related illnesses. He noted that the line itemfor
t obacco prevention control in the House of Representatives proposed
FY 05 budget is $4.424 mllion, and the Senate's is $4.58 mllion.
These nunbers, he calculated are at the fifty percent mark of the
DCD reconmendati on of $8.8 million and 25-percent of the optinmm
$16 mllion level. He reiterated that were the Legislature "truly
interested in deterring snoking," this amendnent shoul d be adopt ed.

Aroll call was taken on the notion.

I N FAVOR: Senator O son, Senator B. Stevens, and Senator Hoffnman
OPPCSED: Senat or Bunde, Co-Chair Green, and Co-Chair W] ken
ABSENT: Senat or Dyson

The notion FAILED (3-3-1)

Amendnent #8 FAILED to be adopt ed.

Anendnent #7: This anendnment del etes Sec. 13 on page four, |ines 24-
27. The | anguage being del eted reads as foll ows.

Sec. 13. AS 43.50.610 is anended be addi ng a new subsection to
read:

(b) G garettes seized under AS 43.50.500 - 43.580. 700 are
forfeited to the state. After notice and an opportunity for a
hearing, the comm ssioner shall destroy the <cigarettes
forfeited under this section.

In addition, on page four, line 28, "AS 43.50.620 is repeal ed and
reenacted” is deleted and replaced with "AS 43.50 is anended by

addi ng a new section”; on page four, line 29, "Sec.43.50.620" is
del eted and replaced with "Sec. 43.50.625"; on page four, line 30,
"if" is deleted; and on page four, lines 30 and 31, "would not be

entitled to rem ssion, they" is deleted.

Finally, the anmendnent deletes Section 16, in its entirety. The
| anguage being deleted in | ocated on page eight, lines 27 through
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31 and reads as foll ows.

Sec. 16. The uncodified law of the State of Al aska is anmended
by adding a new section to read:

REVISOR' S INSTRUCTION. The revisor of statutes is
instructed to change the heading of AS 43.50.610 from
"Unst anped cigarettes as contraband; seizure"” to "Unstanped
cigarettes as contraband; seizure; forfeiture.”

Co-Chair WIken noted that Anendnent #7, having to do wth
forfeiture, is again before the Conmttee for consideration.

M KE BARNHI LL, Assistant Attorney CGeneral, Conmercial/Fair Business
Section, Cvil Dvision (Juneau), Departnent of Law, stated that
this anmendnent addresses sone drafting issues in that the
forfeiture provision, AS 43.56.20, that exclusively addresses
cigarettes was rolled into 43.50.625. Continuing, he noted that
Legi slative Council suggests that that provision remain as it
currently is, and therefore, he contended, this anendnent would
del ete the language in the bill that noves that section. He advised
that this would be acceptable to the Departnent of Law. The ot her
| anguage being addressed in this anendnent, he continued, is
|l ocated in Section 14, subsection (j) on page seven, which
addresses the provision of forfeiture "regarding relief from
mandatory forfeiture." He stated that Legislative Council 1is
suggesting "m nor word changes that would enhance the clarity of
the statute.” He stated that the Departnent does not object to this
change.

M. Barnhill continued that the |ast change proposed in Arendnent
#7 woul d delete | anguage on page eight of the bill, which would
instruct the reviser to renane the heading from "Unstanped
Cigarettes as Contraband Seizure to Unstanped Cigarettes as
Contraband Sei zure/ Forfeiture.” He stated that this is conformng
| anguage and that the Departnent is not opposed to this change.

Co-Chair Green asked whether Section 14, regarding forfeiture
provi si ons, begi nning on page four, line 28 is new | anguage.

Sec. 14. AS 43.50.620 is repealed and reenacted to read:
Sec. 43.50.620. Forfeiture of other property. (a) The
following are subject to forfeiture.

(1) material and equi pnment used in the manufacture,
sale, offering for sale, possession for sale, barter, or
exchange of cigarettes for goods and services in this state in
viol ati on of AS 43.50.500 - 43.50. 700;

(2) aircraft, vehicles, or vessels used to transport
or facilitate the transportation of cigarettes nanufactured,
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sold, offered for sale, possessed for sale, or bartered or
exchanged for goods and services in this state in violation of
AS 43.50.500 - 43.50.700;

(3) noney, securities, negotiable instrunent, or
ot her things of value used in financial transactions derived
fromactivity prohibited under AS 43.50.500 - 43.50. 700.

(b) Property subject to forfeiture under this section nmay
be actually or constructively seized under an order issued by
the superior court upon a show ng of probable cause that the
property 1is subject to forfeiture wunder this section.
Constructive seizure is effected upon posting a signed notice
of seizure on the itemto be forfeited, stating the violation
and the date and place of seizure. Seizure w thout a court
order may be made if

(1) the seizure is incident to a valid arrest or
sear ch;

(2) the property subject to seizures is the subject
of a prior judgnent in favor of the state; or

(3) there is probable cause to believe that the
property is subject to forfeiture under (1) of this section;
property seized under this paragraph nay be held for no nore
than 48 hours unless an order of forfeiture is issued by the
court before the end of that time period.

(c) Wthin 30 days after a seizure under this section,
the Departnent of Public Safety shall nake reasonable efforts
to ascertain the identity and whereabouts of any person
hol ding an interest, or an assignee of a person holding an
interest, in the property seized, including a right to
possession, or a lien, nortgage, or conditional sales
contract. The Departnent of Public Safety shall notify the
person ascertained to have an interest in the seized property
of the inpending forfeiture, and before forfeiture the
Departnent of Law shall publish, once a week for four
consecutive calendar weeks, a notice of the inpending
forfeiture in a newspaper of general circulation in the
judicial district in which the seizure was nade, or if no
newspaper is published in that judicial district, in a
newspaper published in the state and distributed in that
judicial district.

(d) Property subject to forfeiture under (a) of this
section may be forfeited

(1) upon conviction of a person for a violation of
AS 43.50. 640 or 43.50.650; or

(2) wupon judgnent by the superior court in a
proceeding in rem that the property was used in a mnanner
subjecting it to forfeiture under (a) of this section.

(e) The owner of property subject to forfeiture under (a)
of this sectionis entitled to relief fromthe forfeiture in
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the nature of rem ssion of the forfeiture if, in an action
under (d) of this section, the owner shows that the owner

(1) was not a party to the violation;

(2) had no actual know edge or reasonabl e cause to
believe that the property was used or was to be used in
viol ation of the law, and

(3) had no actual know edge or reasonabl e cause to
believe that the person committing the violation had

(A a crimnal record for violating this
chapter; or
(B) coomtted other violations of this chapter.

(f) A person other than the owner holding, or the
assignee of, a lien, nortgage, or conditional sales contract
on, or the right to possession to property subject to
forfeiture under (a) of this section is entitled to relief
from the forfeiture in the nature of remssion of the
forfeiture if, in an action under (d) of this section, the
per sons shows t hat

(1) the person was not a party to the violation
subj ecting the property to forfeiture;

(2) had no know edge or reasonabl e cause to believe
that the person cormmitting the violation had

(A a crimnal record for violating this
chapter; or
(B) coomtted other violations of this chapter;

(g) It is no defense in an in remforfeiture proceedi ng
brought wunder (d)(2) of this section that a crimnal
proceeding is pending or has resulted in conviction or
acquittal of a person charged with violating AS 43.50. 640 or
43. 50. 650.

(h) Property forfeited under this section shall be placed
in the custody of the comm ssioner of public safety for
di sposition according to an order entered by the court. The
court shall order destroyed any property forfeited under this
section that is harnful to the public and shall order any
property forfeited under this section that was seized in a
municipality to be transferred to the nunicipality in which
the property was seized. Ot her property shall be ordered sold
and the proceeds used for paynent of the expenses of the
proceeding for forfeiture and sale, including expenses of
sei zure, custody, and court <costs. The renmainder of the
proceeds shall be deposited in the general fund.

(1) Upon conviction of a person for violation of AS
43.50. 640 or 43.50.650 the court, if an aircraft, vehicle, or
vessel is subject to forfeiture under (a) of this section, and
subject to rem ssion to innocent parties under this section,
shall order the forfeiture of

(1) the aircraft to the state;

SFC- 03 (30) 04/ 21/ 04



(2) the vehicle or vessel to the state if the
def endant
(A has a prior felony conviction for a
viol ation of AS 11.41;
(B) is on felony probation or parole; or
(O has a prior conviction for violation of AS
43.50. 640 pr 43.50. 650.

(j) Notwithstanding (i) of this section, a court is not
required to order the forfeiture of a vehicle or vessel if the
court determ nes that

(1) it is the sole neans of transportation for a
famly residing in a village;
(2) either
(A) the nmenbers of the famly would be entitled
to rem ssion under this section if they were owners of or held
security interests in the vehicle or vessel; or
(B) if the menbers of the famly would not be
entitled to rem ssion, they were unable as a practical mtter
to stop the violation of this chapter nmaking the vehicle or
vessel subject to forfeiture; and
(3) the court can inpose conditions that wll
effectively prevent the defendant's use of the vehicle or
vessel

(k) The title to a vehicle or vessel, forfeited to the
state under this section may be transferred by the state to a
municipality or the local governing body of a village for
official use by the nunicipality or village, on condition that
the vehicle or vessel not be available for use by the
def endant .

(i) As used in this section, "village" neans a comunity
of less than 1,000 persons |located off the interconnected
state road system

M. Barnhill responded that Section 14 is this new section
addressed by Legislative Council. He stated that existing | anguage
regarding cigarettes, as currently specified in AS 43.50. 620, would
remain as is.

Co-Chair G een asked for clarification as to whether a forfeiture
provi sion had been in effect prior to this.

M. Barnhill responded that there currently exists a forfeiture
provision pertinent to the forfeiture of cigarettes only. This
bill, he continued, "would expand that |anguage to include assets

used in trafficking cigarettes.”

Co-Chair Green voiced objection to the anendnent.

SFC- 03 (31) 04/ 21/ 04



Senator O son voi ced concern regarding the forfeiture of expensive
transportation assets; specifically aircraft, helicopters and boats
that are used in areas of the State that are not connected by a
road system He asked what types of provisions are included in the
bill to provide safeguards in this arena; specifically to address
common carrier aircraft concerns that they mght be "unduly
inhibited if they for sonme reason are charged with transportation
of tobacco products.™

M. Barnhill responded that this is a valid concern. He shared that
t he Al aska Supreme Court addressed the issue of forfeiture severa

years prior in a case titled State vs. Wlder. This case, he noted
i nvol ved a hunter who while aerial hunting in a Cessna airplane and
violated the hunting | aws, and consequently, the State seized the
aircraft. Continuing, he noted that the Cessna financing
corporation who had a security interest in the airplane protested
the forfeiture. The Court, he continued, ruled that the corporation
had a Constitutional right to be protected from forfeiture. He
shared that "ever since that case, all forfeiture statutes in the
State have been drafted to protect the rights of innocent owners,
including rights of interested owners with security interest in
assets. This bill, he assured, has the provisions to protect
i nnocent owners as well as a village situation where a famly m ght
rely on a node of transportation. He stressed that, "even if the
forfeiture is supposed to be mandatory, this bill provides for
relief frommandatory forfeiture.” He stressed that the intention
of this forfeiture provision "is to go after the bad guys, the
traffickers of un-stanped cigarettes that are doing it for re-
sale.that are crimnally trying to nake a business out of this."

Senat or O son understood to whomthe bill is intended to target;
however, he voiced concern for the unintended circunstance in which
some innocent person's aircraft mght be "red-tagged," and

therefore wunavailable. He understood that that person is not
pr ot ect ed.

M. Barnhill responded that an innocent person is protected and
that the likelihood that their aircraft would get red-tagged by the
Departnent of Public Safety "is very small." However, he

comuni cated that were their aircraft red-tagged, there are
provi sions through which they could get their property back "if
i ndeed they are innocent."”

Senator O son continued that their innocence would be decided by a
court, however, if an aircraft were red-tagged, it would therefore
be unavail abl e for perhaps sixty days.

M. Barnhill, reiterating that Senator O son's concerns are valid,
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poi nted out that provisions on page five, lines ten through 22, of
Section 14, subsection (3) (b) specify that before an asset could
be seized, the Departnment of Public Safety must appear before a
Court and establish that there is probable cause to seize the
asset. He stated that this is the sane standard that is in place to
obtain a search warrant. Therefore, he stressed, the Court nust be
convinced that there is probable cause. He understood that
forfeitures are relatively rare as there has been, he recall ed,
only twelve in the past year. He stated that there are provisions
in the bill pertaining to grabbing property without a court order
but that the Departnent of Public Safety would be required to go to
the Court within 48-hours of the seizure and present probable
cause. Therefore, he concluded that provisions are in place to
address Senator O son's concerns.

Senat or Bunde asked whether this forfeiture provisionis simlar to
those in place regarding illegal alcohol activity.

M. Barnhill stated that "this provision was patterned after the
al cohol forfeiture provision" and inproved upon.

Senat or Bunde opined that were this the case, it would not be
abused.

Co-Chair Geen asked whether the transportation of un-stanped
cigarettes mght differ fromthe al cohol forfeiture provision as it
addresses "the inportation of a product into an area where it is
illegal to bring the product into the area.”

M. Barnhill responded that both would be violations of the law "to
whi ch the renmedy of forfeiture is available."

Co-Chair WIlken clarified that this is a technical anmendnent to the
| aw rat her than a change in the forfeiture provision.

M. Barnhill concurred.
Co- Chair Green renoved her objection
There being no further objection, Arendnent #7 was ADOPTED.

Concept ual Amendnent #9: This anmendnent woul d i npose a ten-dollar a
pack tax.

Chair Green noved for the adoption of Amendnent #9. She stated that
"were the purpose of this legislation to stop all consunption of
tobacco products" and result "in a tobacco-free State" then this
anendnent should be adopted, as, she stated, a one-dollar tax

SFC- 03 (33) 04/ 21/ 04



i ncrease would not acconplish that goal. She characterized this
l egislation "as a punitive tax" as it is designed to change
behavi or.

There being no objection, Co-Chair G een WTHDREW her anendnent.

Co-Chair WIlken stated that a commttee substitute would be drafted
that woul d i ncorporate the anendnents.

SFC 04 # 89, Side A 10:46 AM

Co-Chair WIlken asked regarding the decision to alter the
percentage of revenue breakout for the School Fund and the genera
fund.

Ms. Bal es responded that the revenue allocation fornula is a policy
call of the Adm nistration. She understood that the entire 1997 tax
increase was allocated to the School Fund, which is a dedicated
fund. She al so understood that the reason for allocating funding
into the general fund is to allow those nonies to be used for
br oader uses such as Medi care rei nbursenent and possibly as Senat or
Hof f man has proposed, to the tobacco use, education, and cessation
fund. She noted that she had devel oped a worksheet titled "Taxes
and Revenues" [copy on file] for the Commttee.

Co-Chair W/I ken asked that information be provided to counter his
suggestion to switch the revenue for the general fund to the School
Fund.

Ms. Bal es agreed to provide this information.
Co-Chair Wl ken ordered the bill HELD in Committee.

Senat or Bunde, in response to Co-Chair WIken's question regarding
whet her the revenue generated from this legislation could be
dedi cated to the School Fund voiced the understanding that the
cigarette tax was identified as a special fund for the School Fund
prior to Statehood and therefore is grandfathered in as such.
However, he noted that the other tobacco products tax could not be
dedi cated in this manner.

Ms. Bales confirmed his renarks.
Co-Chair WI ken understood therefore that the "Taxes and Revenues"

chart appropriately depicts the breakout of the School Fund, as it
exists wunder current law conpared to that proposed in this
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| egi sl ati on. He thanked Senator Bunde for the explanation.
#sb307

CS FOR SENATE BILL NO. 307(JUD)

"An Act relating to the amount of the bond required to stay
execution of a judgnment in civil litigation involving a
signatory, a successor of a signatory, or an affiliate of a
signatory to the tobacco product Master Settlenent Agreenent
during an appeal ; anendi ng Rul es 204 and 205, Al aska Rul es of
Appel | ate Procedure; and providing for an effective date."

This was the first hearing for this bill in the Senate Finance
Commi ttee.

Co-Chair WIken explained that this bill, which is sponsored by the
Senate Judiciary Commttee, would establish "a $100 mllion limt

on the appeal bond" that the State requires tobacco Master
Settl ement Agreenent signatories to "post to stay of paynment in
regard to a Court judgnent."

SENATOR RALPH SEEKINS, Chair, Senate Judiciary Commttee, voiced
that he is not associated in any manner with the tobacco industry
and therefore has no conflict of interest in this regard. He
explained that this bill relates to tobacco product Master
Settl ement Agreenent (MSA), which provides mllions of dollars to
Al aska as well as to 45 other participatory states. He cautioned
that the continuing receipt of those funds is being jeopardi zed "by
huge settl enents and judgnents that have been awarded agai nst the
tobacco conpanies” that fund the settlenent. Continuing, he
expl ai ned, "that defendants facing |arge judgnment alnost always
have the right to appeal theni and oftentines, their appeal is
successful in either reducing the |level of the judgnment or negating
it. "In order to stay the execution" of a judgnent on appeal," he
continued, "the defendant nust post an appeal bond "that usually
equal s the anmount of the judgnent." He disclosed that other states
have enacted regulations placing limts on the anount of the appeal
bond.

Senator Seekins inforned that the appeal bond required in Alaska is
"ordinarily the anount of the judgnment remaining unsatisfied, plus
appeal costs and interest.” This bill, he explained would instil
"a $100 nillion dollar limt on the appeal bond that MA
signatories nust post to stay the execution of any future
j udgnent . "

Senator Seekins clarified that this bond limt would not alter any
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ot her existing conponent in law including such things as how a
trial is conducted or who mght win or lose a lawsuit, and it does
not affect plaintiff's rights to fully collect a judgnent were it
uphel d on appeal. Furthernore, he stressed that provisions in the
bill would allow the court "to require a bond amount up to the
val ue of the judgnment” were it determ ned that "the appellant were
di ssipating his assets to avoid paying a judgnent."

Senat or Seekins declared that were this | egislation adopted, Al aska
would join with 30 other states that have enacted simlar efforts
in order to protect the continuation of the Master Settlenent
Agreenent paynents.

Co-Chair WIlken noted that CS SB 307(JUD), Version 23-LS1609\1 is
before the commttee. He pointed out this version differs fromthe
original bill in that it would increase the |level of the required
bond from $25 nmillion to $100 mllion.

Senat or Seeki ns concurr ed.

Co-Chair WIlken pointed out that Menbers' packets contain a
spreadsheet titled "Enacted Appeal Bond Legislation” [copy on file]
that denotes other states' |egislative action regarding the appeal
bond limt and a handout titled "Al aska Should Join Other State To
Limt The Size O Appeal Bonds and Protect Its Tobacco Settl enment
Revenues, " [copy on file], both of which have been provided by the
Covington & Burling law firm

KEI TH TEEL, Attorney with Covington & Burling, a Washington D.C.
law-firmrepresenting the four principal payers of the MSA: Philip
Morris USA, R J. Reynolds, Lorillard Tobacco Conpany, and Brown &
W lianson Tobacco Corporation, noted that while Senator Seekins is
correct in that 46 states are participants in the NMSA, the
remaining four states had established individual settlenent
agreenents with the tobacco conpanies prior to the MSA. Therefore,
he clarified that all 50-states are receiving settlenment agreenent
paynent s.

M. Teel communicated that the MSA awards eight billion dollars
annually to the fifty States "and would do so into perpetuity.” He
clarified that by perpetuity he neans that the paynents would
continue, "as long as states are around and the conpanies are
around and solvent." He warned however, that the litigation issue
has surfaced since the inception of the MSA. This issue, he
comuni cated, consists of such things as class action law suits
"whi ch have proven to be particularly troublesone” at the tria
|l evel . He noted that twelve of these class action |awsuits have
gone to trail, and he noted that the Engle case in Florida resulted
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in an award of $145 billion, and he stated that, as part of the due
process rights afforded in this country, the tobacco conpanies
appeal ed that judgnent. However, he noted that difficulty could
arise were a plaintiff to request, as is their right, an i medi ate
start to the paynent of the judgnent. This paynent, he comuni cat ed
could transpire via such neans as attaching the plaintiff's bank
account, "and basically taking its working capital." Therefore, he
noted, plaintiffs "who get hit" with these types of |arge judgnents
often choose to put a stay on the execution of these paynents.
Avenues to do this, he disclosed, would be to file a supersedeas,
or appeal, bond or, he noted a notice to appeal w thout a bond as
is permssible in sone states. He reviewed the history of appeal
bonds, and stated that, in Al aska, the amount of the appeal bond
woul d equate to the anmount of the judgnment plus interest and appeal
costs.

M. Teel disclosed that "the problem with the appeal bond is that,
in the Florida case for instance, the cost of the bond anmbunted to
$181 million. Sone bond expenses, he declared, could result in
bankruptcy and ultinmately a conpany's goi ng out of business. Wre a
conpany unable to afford to post a bond in the anount determ ned by
the Court, he attested, that conpany could be forced to file for
bankruptcy in order to stop the plaintiff fromtaking its assets
during the appeal. He disclosed that, "the problem with being
driven into bankruptcy is that it inpacts all kinds of things,"
i ncluding the conpany's paynment obligations. He noted that the
Florida case, which took nore than three years to appeal, was
inportant to the conpanies as the judgnent was ultinmately reduced
to zero. He also noted that had Florida Legislature not reduced its
limt on the appeals bond prior to the judgnent, the conpanies
m ght have been forced into bankruptcy, which would have prohibited
any NMSA paynents.

M. Teel stressed that absent a limtation on the expenses
associated wth appeal bonds, the ability of conpanies to pay MSA
paynments woul d be interrupted. Therefore, he attested, |egislation
such as this is inportant.

M. Teel referred the Conmttee to the aforenenti oned spreadsheet
depicting legislation that states have adopted to address the
appeal bond situation. Sone states, he noted, have expanded the
| egislation to apply to other types of appeals. He warned that,
W t hout addressing this situation in Al aska, were a class action
|l awsuit to transpire and result in a multi-billion dollar verdict,
a negative inpact could arise.

M. Teel stressed that the goal of this legislationis tolimt the
anount of the appeal bond "under State law and to avoid a
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bankruptcy situation that mght inpair" the State or the conpany's
finances rather than to affect any other aspect of the litigation
process. He noted that the only opposition that has been presented

during the bill's conmttee process has been from public health
groups who were concerned that this | egislation wuuld protect the
industry from liability. This concern, he comunicated, 1is

m spl aced as due process allows the right to appeal.

M. Teel pointed out that were MSA payers driven into bankruptcy
and thereby placing MSA paynents in jeopardy, the State m ght
suffer a huge fiscal inpact during the appeal process. He stressed
that adoption of the legislation would incur no fiscal inpact to
the State.

Senator O son commented that it appears that the plaintiffs in the
Florida class action lawsuit suffered "a disservice" by the action
of the Florida court to reduce the $145 billion judgnent to zero.

M. Teel agreed that at the end of the appeal process, a |lot of
peopl e ended up with zero. However, he reiterated that the appeals
process is very inportant to defendants dealing with class action
| awsuits, particularly those dealing wth personal injury
situations such as the Florida case. He noted that there are
trenmendous | aw requirenments involved in getting a class action suit
properly certified. He noted that the duration of that trial was
one year at a cost of mllions of dollars.

Co-Chair Wl ken ordered the bill HELD in Conmmittee.

#
ADJ QURNIVENT

Co-Chair Gary WI ken adjourned the neeting at 11: 06 AM
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