M NUTES
SENATE FI NANCE COWM TTEE
April 11, 2003
9: 03 AM

TAPES

SFC-03 # 45, Side A

CALL TO ORDER

Co-Chair Gary WI ken convened the nmeeting at approxinmately 9:03 AM
PRESENT

Senator Gary W/ ken, Co-Chair
Senat or Lyda Green, Co-Chair
Senat or Con Bunde, Vice Chair
Senat or Robi n Tayl or

Senat or Lyman Hof f man
Senator Ben Stevens

Senat or Donny d son

Also Attending: SUSAN COX, Assistant Attorney General, Special
Litigation Section, Departnent of Law, BRAD THOVWPSON, Director,
Division of Ri sk Managenent, Departnment of Adm nistration; PAUL
GRCSSI, Director, Dvision of Wrkers’ Conpensation, Departnent of
Labor and Workforce Devel opnent

Attending via Teleconference: There were no teleconference
parti ci pants.

SUMVARY | NFORMATI ON

SB 120- CLAI MS BY STATE- EMPLOYED SEAMEN

The Commttee heard testinony from the Departnent of Law, the
Department of Administration, and the Departnment of Labor and
Wor kf orce Devel opnent. The bill reported from Commttee.

#sb120
SENATE BI LL NO. 120
"An Act relating to the state's sovereign imunity for certain

actions regarding injury, illness, or death of state-enployed
seanmen and to workers' conpensation coverage for those seanen;
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and providing for an effective date."”

This was the second hearing for this bill in the Senate Finance
Commi ttee.

Co-chair Wlken noted that the Commttee would hear Departnent
responses to questions that arose during the first hearing on this
bill.

SUSAN COX, Assistant Attorney Ceneral, Special Litigation Section
Department of Law responded to Senator Taylor’s request for
conparison information pertaining to injury and illness clains by
St at e- enpl oyed Al aska Marine H ghway System (AVHS) enpl oyees verses
those of other State enpl oyees covered through the Al aska Wrkers’
Conpensation Act (AWCA). She clarified that, were this |egislation
adopt ed, AMHS enpl oyee “onboard ill nesses” woul d be covered through
the State enpl oyee sick | eave systemrather than through the “no-
fault remedi es of maintenance and care and unearned wages” system
She affirmed that the State would save noney as a result of this
shift.

Ms. Cox advised that while the State mght not experience a
decrease in the nunber of AWHS injury clainms, the State would
experience “a decease in cost relating to the litigation.”

BRAD THOWPSQON, Director, Division of R sk Managenent, Departnent of
Adm nistration furthered that the Departnent has conpiled new
conpari son analysis charts [copies on file] that include FY 1997
through FY 2002 incidence information; as, he clarified, the
previous information provided to the Commttee was limted to FY
2002 dat a.

M . Thonpson continued that the analysis indicates that 42 percent

of the 2002 AWVHS clains resulted from personal illnesses and 58
percent resulted from accidents. He stated that this relative
percent equates to a five-year illness average of 17 per 100 full -

time enpl oyees (FTES) and 24 accidents per 100 FTEs.

M. Thonpson furthered that this equates to a relative percent
expense of 16.2 percent for illnesses and 84 percent for
occupational accidents for FY 2002 and a five-year illness cost
average of $32,000 per 100 FTEs and $165,000 for “occupation
accident illness.”

Senator Taylor asked for further information regarding the

expenses, specifically whether the 16.2 percent is the cost of
adm ni stering the clains.
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M . Thonpson responded that the 16.2 percent figure depicts the
total expense associated with illness clains.

Senator Taylor expressed that in order to conpare the costs of
t hese prograns, the data nmust be inclusive. He declared that nost
of the adm nistrative expense incurred by AWA results from the
cost of adjusters and cl ai mpersonnel rather than fromlitigation
expenses experienced by the AVHS. He nentioned that the State is
self-insured and that the Division of Ri sk Mnagenent handles
Wor kers’ Conpensation cl ai ns.

M. Thonpson verified that the State is 100 percent self-insured
for Wirkers’ Conpensation incidents and that the State is insured
for up to one mllion dollars per occurrence for AVHS ill ness and
injury clains.

Senat or Tayl or understood, therefore, that the majority of Wrkers’
Conpensati on cases woul d be handl ed i n-house.

M. Thonmpson confirmed that the Departnment of Law handles
litigation resulting from maritine enployee situations, and he
affirmed that attorney tine and litigation expenses, as well as the
costs associated with Wrkers’ Conpensation cases, are included in
the data. He agreed that W rkers’ Conpensation cases do not
typically incur litigation expenses.

Senator Taylor interjected that there would be little litigation
expense because few attorneys argue Wrkers’ Conpensation cases.

Ms. Cox informed that while the Departnent has approxinately two
staff attorneys who are responsible for Wrkers Conpensation
litigation cases, she agreed that nost of the AWCA program expense
results fromadm nistrative expenses.

Senator Taylor reiterated that few private attorneys handle
Wr kers’ Conpensation cases. He voiced the belief that the State’s
Wor kers’ Conpensation system®is failing to adequately conpensate,”
and he spoke against furthering the m sconception that shifting
mariti me enpl oyees to the Wrkers’ Conpensation systemis the best
option. He voiced that, in his Wrkers’ Conpensation experience,
claimse are denied and it is difficult to hire attorneys to
represent claimants. He asked for «clarification that this
| egi sl ati on woul d apply only to seanman enpl oyed by the State.

Ms. Cox clarified that this legislation would inpact seanan

enployed by the State as specified in the bill in Section 1(5)
| anguage that reads as foll ows.
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(5) arises out of injury, illness, or death of a seaman that
occurs or manifests itself during or in the course of, or
arises out of, enploynment with the state; AS 23.30 provides
the exclusive renedy for such a claim and no action may be
brought against the state, its vessels, or its enpl oyees under
the Jones Act (46 U S. C. 688), in admralty, or under the
general maritine |aw.

Senator Taylor clarified therefore, that any seaman working in the
State but not enployed by State, would continued to be covered
t hrough the Jones Act.

Ms. Cox concurred. She opined that while “there mght be
simlarities between the jobs and occupations” of State-enployed
and non-State enpl oyed seanman, the State enpl oyees’ benefits which
i ncl ude such things as sick | eave, health insurance, and retirenent
benefits exceed the benefits provided to a private sector enployee.
She expressed that “this bill would provide the sane system of
renedy for all State enpl oyees.”

Senator Taylor argued that shifting State-enployed maritine
enpl oyees to the AWCA woul d create two systens within the maritine
industry: one for State enployees and one for everyone else”
working in the State’'s waters.

Ms. Cox responded that is correct.

Senator B. Stevens expressed that two systenms currently exist
within the Maritinme industry as State maritinme enployees have
access to the Jones Act and to the Public Enployees’ Retirenent
System (PERS) system but non-State enployees are limted to the
Jones Act.

Senator Taylor agreed that “the overall benefit package” provided
to State enployees is not provided to other nmaritime workers
however, he avowed that injury renedies are an issue.

Senator Taylor asked for further information regarding union
negotiations with the State in respect to the Wrkers’ Conpensation
program

Ms. Cox responded that the three ferry worker unions partici pated
in negotiations during an ei ght-year period between 1983 and 1991
in which “worker’s conpensation benefits were provided in |lieu of
traditional maritinme renedies including mai ntenance care, unearned
wages, and Jones Act litigation renmedies as a result of collective
bar gai ni ng.” However, she inforned, the inclusion of the Wrkers’
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Conpensation provision in the | abor agreenents was chal |l enged by an
i ndi vidual in one of the unions, and she continued that although
the provision providing for workers’ conpensation benefits in lieu
of Jones Act renedies prevailed in the Al aska Superior Court, it
failed in the Al aska Suprene Court, which determned that, as a
matter of collective bargaining, “unions could not negotiate away
the individual’'s federal renedies.” She concluded that this ruling
voided the provision in the contract, and she inforned that the
current system has been in effect since 1991.

Senat or Tayl or asked whether the federal renmedy issue, specifically
the federal “savings to suitors clause,” wuld be affected by
passage of this |egislation.

Ms. Cox responded that, “the State cannot be sued in federal court
under the eleventh anmendnent; so, the federal renedy applies to
State enpl oyees under the savings to suitors clause if the State is

sued in State court.” She specified that the State currently
utilizes this clause as a defense against federal maritine
litigation in State court. She explained that this bill would

withdraw the State’s consent to be sued by State enpl oyees under
the federal maritinme remedies for enployee clains in any form and
“would instead provide” for the application of workers’
conpensation renedies. She stated that the US Suprene Court has
repeatedly upheld the ruling that a “state’s sovereign imunity,
constitutionally, can trunp the federal interest in the uniformty
inthe maritime world.”

Senat or Tayl or understood the issue of State sovereignty, but
voiced <concern that resulting litigation could delay the
i npl enentation of the |egislation.

Ms. Cox specified that this legislation would have an inmmediate
effective date, and upon its passage, the State “would switch over”
to workers’ conpensation benefits for injuries and illnesses
occurring after that effective date. She explained that an enpl oyee
who is dissatisfied with an injury renedy could file a lawsuit, and
she rem nded the Commttee of the three-year statute of limtation
provision in the Jones Act. She specified that the Departnent
currently handles injury lawsuits and would continue to address
them after passage of this bill. She expected that the litigation
process would include the State Superior Court and, if necessary,
the Suprene Court wherein the Departnment would ask the Court to
rule as to whether “this lawis, in fact enforceable and valid in
the State of Alaska.” She stated that this process would be no nore
i nvol ved than the work the Departnment currently handl es.

Senator Taylor predicted that litigation would result from this
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bill.

Ms. Cox replied that while it is an unknown, |awsuits could be
possi bl e.

Senat or Tayl or asked whether a final resolve as to whether this
| egislation “is in fact constitutional,” would take approxi mately
one or two years.

Ms. Cox approximated that this action could take that anount of
time; however, she advised, in the neantine, the State would
provi de Workers’ Conpensation to enployees in lieu of the Jones Act
remedies until such time that the State mght be infornmed that this
action is unenforceable. She infornmed that three other states have
enacted this type of |egislation.

Co-Chair WIlken asked for information regarding the $71,000
increase in funds as specified in the Departnent of Labor and
Wor kf orce Devel opnent fiscal note #2, and he asked how the
Department woul d be affected were this funding elim nated.

PAUL CGROSSI, Director, Division of Wrkers’ Conpensat i on

Department of Labor and Wbrkforce Devel opnent explained that
Wr kers’ Conpensation is a self-funded, fee-based system and that
these funds would allow the Departnment to conduct such things as
hearings that would occur during the transition of Maritine
individuals to the State’s Wrkers’ Conpensation system

Senator Taylor asked why the Departnment of Admnistration has
submtted a zero fiscal note as its analysis indicates that, “very
significant cost savings will be realized in future years.”

M . Thonpson explained that the Departnent has submtted a zero
fiscal note with the expectation of savings; however, he expl ai ned,
the FY 04 projected zero fiscal note is the result of the
Departnent’s financial nethodol ogy which obligates funds for clains
t he Departnent expects to pay within the next year as well as the
continuation of paynents for existing clains for maritine
enpl oyees. He expressed that “the cost of risk” premumfor each of
the departnments the Division of R sk Managenent represents is
determ ned by the departnent’s “experience and exposure,” and he
continued that over tinme, the decrease in clains would result in a
decrease in the premum paid by the Marine H ghway System

Senat or Tayl or asked the anount projected to be saved.

M. Thonpson responded that savings are projected over a five-year
peri od.
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Senat or Taylor ascertained therefore, that no savings would be
expected in FY 04 nor in the following few years because of the
three-year statute of limtations for clains.

M. Thonpson clarified that savings would be expected in regards to
i1l ness clains and unearned wages; however, he specified that these
expenses are not included in the Ri sk Mnagenent budget. He
reiterated that there would be “a lag-tinme” in the D vision of R sk
Managenent’ s savi ngs being refl ected.

Senat or Tayl or asked whether the projected savings anount would
of fset the expenses presented in the Departnent of Labor and
Wor kf orce Devel opnent fiscal note.

M. Thonpson answered that the unearned wages conponent of the
Jones Act currently costs the AVHS approxi mately $250,000 on an
annual basis; however, he clarified, this expense is in the AVHS
budget rather than in the Departnent of Adm nistration’s budget. He
expected that the savings resulting fromthis |egislation “would be
greater than” the increased sum of the Departnent of Labor and
Wor kf orce Devel opnent expenses depicted in the fiscal note.

Senat or Bunde noved to report the bill fromCommttee with attached
fiscal notes and individual reconmendations.

Senat or Tayl or objected. He voiced that illnesses and accidents
woul d continue to occur; however, he asserted that, by exercising
the State’s sovereign right, the State would “just pay |ess” by
wi t hhol di ng an enpl oyees’ right to sue. He avowed that this is “a
poor precedence.” He declared “little faith” in the existing
Workers’ Conpensation system and opined that “to force another
group of State enployees” into “a failed systemis an inappropriate
way” for the State to address the issue. He questioned the |evels
of projected savings and expenses that this |egislation mght
produce. He declared that while this issue has been addressed by
previ ous adm ni strations, he declared that “for good reason” no
action has occurred.

Senat or Tayl or W THDREW hi s obj ecti on

There being no further objection, SB 120 REPORTED from conm ttee
wWith previous fiscal note #1 from the Departnent of Labor and
Wor kforce Devel opnment and previous fiscal note #2 from the
Depart ment of Labor and Workforce Devel opnent.

#

ADJ QURNIVENT
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Co-Chair Gary WI ken adjourned the neeting at 09:32 AM
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