M NUTES
SENATE FI NANCE COWM TTEE
March 13, 2003
9: 05 AM

TAPES

SFC-03 # 20, Side A

CALL TO ORDER

Co-Chair Gary WI ken convened the nmeeting at approxinmately 9:05 AM
PRESENT

Senator Gary W/ ken, Co-Chair
Senat or Lyda Green, Co-Chair
Senat or Con Bunde, Vice-Chair
Senat or Robi n Tayl or

Senator Ben Stevens

Senat or Lyman Hof f man

Also Attending: NEIL MACKINNON, Vice Chair, Al aska Mnerals
Comm ssion, and President of Hyak Mning Co.; DR LANCE M LLER,
Menber, Al aska M nerals Comm ssion and Executive Director, Juneau
Econom ¢ Devel opnent Counci |

Attending via Tel econference: Froman Ofnet Site: STAN FOO M ning
Section Manager, Division of Mning, Land and Water, Departnent of
Nat ural Resources

SUMVARY | NFORMVATI ON

SB 79- EXTEND ALASKA M NERALS COWM SSI ON
The Committee heard from the sponsor, nenbers of the Al aska
M neral s Comm ssion, and the Departnent of Natural Resources. The
bill reported from Commttee.
#SB79

SENATE BILL NO. 79

"An Act extending the termnation date of the A aska Mnerals
Conmi ssi on. "
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This was the first hearing for this bill in the Senate Finance
Conmittee.

Senator B. Stevens, the bill’s sponsor, explained that this
| egi slation extends the termnation date of the Al aska M nerals
Comm ssion until 2014. He stated that the Conm ssion is conprised
of el even nenbers and was established in 1986. He noted that the
Conmission’s mssion is to provide recommendati ons and suggesti ons
to mtigate constraints on the developnent of mnerals in the
St at e.

Senator B. Stevens brought attention to the Conmmi ssion’s seven
recommendati ons on page vii of the 2003 Al aska M neral s Conm ssion
report [copy on file]. He stated that these recomendations
“resonate the objectives of the current Admnistrative in trying to
find ways to develop the infrastructure to have access to the
natural resources of the State and bring them to market.” He
encouraged the Comrittee to support this |egislation.

Senat or Hof f man asked whether the Division of Legislative Budget
and Audit conducted an audit regarding the extension of the
Conmi ssi on.

Senator B. Stevens stated that an audit was not conduct ed.

NEI L MACKINNON, Vice Chair, Alaska Mnerals Conm ssion, and
Presi dent of Hyak M ning Co. spoke in favor of the bill

Senator Taylor encouraged the industry and the Commission to
develop draft legislation to address industry’' s concerns and
further the Comm ssion’s recommendati ons. He nmentioned that water
quality standards set by the Departnent of Environnenta
Conservation, and in particular, drinking water regul ations that
negatively affected placer mners, could be addressed. He suggested
a bill requiring that State standards not exceed federal water
qual ity guidelines would be an exanpl e of appropriate |egislation.

M. MacKi nnon responded that, historically, the Comm ssion presents
broad, rather than specific, recommendations to the Legisl ature.

Senator Taylor reiterated that draft |egislation would be wel cone.
M. MacKi nnon cited Section 1c) “Water Quality Standards” on page
three of the report as follows. He relayed the Conm ssion
recommendation that revisions to the Al aska water quality standards
be adopt ed.

1c) Water Quality Standards
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Fi ndi ngs: Wen mnuni ci pal water treatnent plants or industrial
projects require water discharge permts, the Departnent of
Envi ronmental Conservation nust insure that the proposed
discharge will neet the State of Alaska water quality
standards for various paraneters. Due to the rapidly advancing
science on both the potential environnental effects of these
paraneters and the changing technol ogy for detecting the very
| ow concentrations, the nost appropriate nunerical criteria
for these paraneters keeps advanci ng.

In 1999, the U S. Environnmental Protection Agency (EPA)
approved a new list of water quality criteria that updated
many of the nunerical criteria. The EPA al so responded to the
envi ronnental science that had devel oped over the years and
repl aced the old total recoverable values with new dissol ved
criteria.

In recognition of this advancing science, the Departnent of
Envi ronnment al Conservation proposed revisions to the Al aska
wat er qual ity standards on August 2, 2002. The public coment
period on these proposed changes was conpleted in Cctober,
2002. These revisions need to be adopted by the State
i nedi ately, and forwarded to the EPA for review and approval .

The Comm ssi on Reconmmends That:

The Governor should instruct the Departnent of Environnental
Conservation to adopt the revisions to the Al aska water
qual ity standards as proposed on August 2, 2002.

Senat or Tayl or asked whether the Adm nistration has acted upon the
reconmendat i on.

M. MacKi nnon responded that was unaware whether the recently
el ected Administration has had an opportunity to address the
report’s reconmendati ons.

Senator Tayl or questioned whether regulatory changes would be
sufficient.

M. MacKinnon replied that other recomrendations in the report
include 1l1la) “Litigation Refornf recommendations that have, he
noted, been purposefully placed at the beginning of the
reconmendation list. He noted that 1b) “Permt Efficiency”
recommendations are being furthered by “the novenent” of the
Di vi sion of Habitat and the Division of Governnental Coordination
into the Departnent of Natural Resources. These sections read as
fol | ows.

1) Regul atory Reform
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la) Litigation Reform

Finding: A critical conponent to resource devel opnent in the
State of Alaska is insuring that devel opnent projects, once
permtted by the appropriate State Agencies, can proceed
w t hout delay. Unfortunately, groups opposed to devel opnent
routinely file litigation with the sole objective of either
preventing or delaying permtted devel opnent. Oten the basis
for the litigation is without nmerit. Under Al aska's current
| aw, such groups, regardless of financial resources or
menbership conposition, can routinely quality as “public
interest litigants”, in which case there is absolutely no
financial downside to themif they lose the litigation .The
net result is that there is no disincentive to these groups
not to pursue litigation. As a consequence, the State of
Al aska as well as industry and devel opers are forced to defend
t hensel ves in lengthy and costly litigation with little chance
of recovering any costs or attorney fees woven when they
prevail in the litigation.

The groups that regularly oppose resource devel opnent are not
sinply concerned citizen groups but nore often special
interest groups supported financially by national and/or
i nternational organizations whose stated m ssion is resource
preservation. The result of these systematic and orchestrated
| awsuits files by purported “public interest litigants is
i nhi biting devel opnent by escal ati ng devel opnent costs, both
interns of real dollars spent on litigation and |ost dollars
due to delays. Mddifying Alaska's existing rules and
regul ati ons for proposal s wher e public i nput and
adm nistrative appeal was afforded by elimnating “public
interest litigant” status in Adm nistrative appeal decisions
and awarding fees and costs to the prevailing party in
litigation ensures a level playing field. Likew se, requiring
di scl osure of funding sources by those who seek to qualify as
litigants and/or who seek to file an Adm nistrative Appea
all ow those defending the litigation to know the identity of
those who are actually supporting the litigation and the
anount of that financial support.

Modi fication of Alaska’s existing “public interest litigant”
rules and regulations is not ainmed at preventing litigants
from pursuing adm nistrative appeals, rather the intent is one
of fundanental fairness- ensuring that the identity of those
who initiate the litigation are know and that the potenti al
negati ve consequence of such litigation are borne equally by
all parties to the litigation . The objective is not to inhibit
meritorious litigation, but rather to inhibit frivolous
litigation by ensuring that there is a consequence to those
who file and support such litigation.

I f responsible resource developnent is to be pronoted and
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achieved, it is inperative that once devel opnent projects are
permtted they are not delayed, by individuals, or entities
that choose to pursue frivolous litigation. Mdifying Al aska's
existing rules and regulations regarding “public interest
litigants” is critical to pronoting and achieving responsible
resource devel opnent in the State of Al aska.

The Conmi ssi on Recomrends That :

la.1l) Public Interest Litigant Status needs to be limted. The
Legislature should nodify existing State Statutes to
specifically provide for any party bringing a civil
action seeking judicial review of Adm nistrative Agency
deci sions, in which they were afforded an opportunity for
public input and adm nistrative appeal, not be awarded
“public interest Ilitigant” status. Furthernore, the
prevailing party in such civil action shall be entitled
to an award of attorney fees and costs as in other civil
actions.

la. 2) Fundi ng Sources need to be disclosed. The Legislature
shoul d nodify existing State Statutes to require that a
condition of obtaining litigant status and/or of filing
an Admi nistrative Appeal, under regulations, is the
initial and supplenental disclosure of the identity of
those who provide funding to the entity who seeks
litigant status and/or initiates an Admni strative appea
and the amount of such funds during the past two years
and during the termof the Adm nistrative Appeal.

1b) Permt Efficiency

Finding: A key elenent in marketing Al aska as an attractive
and conpetitive place to do business is the ability to process
permt applications in a responsible, consistent and
expedi ti ous manner.

In the 2001 | egislative session, funding was provided for the
Al aska Departnment of Environnental Conservation (ADEC) to
reconstitute the qualified core of water quality permtting
staff. Equally inportant to adequate funding, the agencies
need the flexible managenent tools necessary to provide
responsi ve, effective, and efficient nmanagenent of permtting
i ssues.

Permtting del ays negatively inpact business in Al aska. Del ays
are often due to staffing shortages which creates backl ogs for
i ndustry project permt review

To help resolve this problem ADEC had recently utilized the
Departnent of Natural Resources (DNR) authority for third
party contracting through the Large M ne Permt process, and
has contracted directly with third party contractors to assi st
with permt review ADEC is also planning to select one or
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nore individual s/firms that would be available on-call to
provi de technical assistance to a permtting team regarding
risk assessnents and nonitoring requirenments for National
Pol | utant Di scharge Eli mnati on System (NPDES) di scharges, and
m xi ng zones for placer mners.

Suppl enent i ng permanent staff during permt devel opnent is a
positive step that will allow agencies to respond nore readily
to the intermttent demands associated with industry growh,
Further, it will support the |imted nunber of permanent staff
personnel via access to the varied technical and scientific
expertise required for responsible permtting.

I n sone circunstances, permtting delay has been characterized
by industry as “procedural duress.” Industry recognizes that
permtting reviewis an iterative process through discussion
and supplenenting of relative information, public review,
comment and response to comment. However, an unreasonable
extension of any of these elenents can lead to costly and
unnecessary delay. At present there are instances where State
requests for additional information, and subsequent tine
ext ensi ons, appear to be based on a partial or cursory review.
This results in additional tinme delay through multiple
information requests. Further concern is often raised
regardi ng extension of public review and comment periods. This
practice is detrinental to the agency, to the industry, and
ultimately to econom c devel opnent wthin Al aska, potentially
| eading to the loss of mllions of dollars in revenue, and
rel ated nonetary | osses in taxes and royalties.

Permtting agencies need to ensure that the permtting process
is not unnecessarily extended. Initial permt review should
result in a single and conplete Ilist of information
deficiencies. Additional requests for information should be
limted to questions arising out of new information.

The Alaskan industries, agencies, Adm nistration, and
Legislature can work together to provide responsible and
reliable permtting that ensures the protection of the
environnment and a sound future. For this to happen, we cannot
be conplacent in trying to inprove permtting efficiency
t hrough funding alone. Al of the recomendati ons provided
must occur in concert for Alaska to fulfill its potential for
sust ai nabl e and attractive resource devel opnent.

The Conmi ssi on Recommrends that:

1b.1) The Adm nistration nust continue to aggressively search
for and find nmeans to accommobdate the use of third-party
contractors who will work under the core nmanagers to
provi de permt devel opnent supports on an as-needed basis
and extend these efforts to all types of environnental
and resource permtting. The Legislature needs to
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encourage and support the Admnistration in this effort.
1b.2) The Legislature should require a periodic permtting

status report accounting for agency staff and nanagenent.
1b.3) Sal ary scales for public workers nust be inproved
relative to the private sector in order to retain conpetent
staff

Senator Hoffnman asked the status of the issue regarding the
construction of |arge permanent buildings at mning sites.

M . MacKi nnon responded that this issue has not been addressed by
the Conm ssion “for quite sone tinme.” He noted that the renoval of
cabins and other structures has been di scussed.

Senat or Hof f man commented that the issue of constructing new | arge
buil dings, particularly in renote, |large project areas such as the
devel oping Donlin Creek mning site, should be readdressed.

M. MacKi nnon professed that the Comm ssion has addressed the issue
of cabins and other structures that present an obstacle to the
devel opnent of a mning site. However, he continued, buildings in
general have been discussed in “a general context.”

Co-Chair W I ken observed that the Al aska Mnerals Conmm ssion’s
“report is laced with recomendations.” He asked whether the
Comm ssion menbers, wupon the conpletion of the report, place
thensel ves in an advocacy position or whether they present the
report to the Legislature to act upon. He aired that furthering
these recomendations would be “inportant to the industry.”
Therefore, he questioned “the role” that the Comm ssion “plays”
after the report is provided to the Governor and the Legislature.

M. MacKi nnon responded that, historically, the Comm ssion conpiles
the annual report and conducts a formal presentation to the
Governor and the Legislature. He noted that oftentines, a
Legi slator “takes an active role” in furthering a recommendati on.
He qualified that Comm ssion nenbers have not, historically, played
a significant role with |egislation.

Co-Chair W I ken asked whether the Comm ssion has a |egislative
commttee that furthers its reconmmendati ons.

M. MacKinnon responded that the Commssion’s |limted budget
provides funding for a few public neetings and the Legislative
presentati on.

Co-Chair WIken opined that Conm ssion nenbers are “a pretty
power ful group of people” who could use their positions to further
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mning interests in the State. He suggested that Conm ssion nenbers
join together to pronote the industry.

M . MacKi nnon asserted that nmenbers do follow issues. He exanpl ed
that he personally follows essential fish habitat issues on the
State and federal |evel, and that such things as water quality
i ssues are followed by other nenbers.

Co-Chair Geen qualified that the stated purpose of the Conm ssion
is to provide the Legislature and the Governor wth pertinent
mning related information, and, she continued, it 1is the
responsi bility of the Legislature and the Governor to act upon the
report. She comrended t he Conm ssion on a “very good” report.

2b) Restricting the Use of Mning Airstrips

Finding: In nmany renote m ning canps, the only feasible sunmer
access is by use of an airstrip on, or adjacent to, the m ning
operation. Unauthorized use of these strips, often by
commercial operations, can result in potentially unsafe
condition, and the attendant threat of liability, both to the
mner and to the State.

The Conmm ssion reconmmends that:

The Covernor and the Legislature should direct the Division of
M ning, Land & Water to nmend the mning regul ations so that
when an airstrip is required for access to a specific mning
operation, the Plan of Operation will allow the permt holder
to restrict the use of the airstrip.

Co-Chair Green asserted that the Legi slature had previously adopted
| egi sl ati on addressing the use of airstrips. She asked whet her the
industry is experiencing liability issues concerning the use of
airstrips by non-industry related aircraft in renote | ocations.

M. MacKi nnon responded that airstrips are a liability problem He
exanpl ed sonme of the situations that have occurred, and he stated
that some placer mners are experiencing difficulty in obtaining
i nsurance coverage if they cannot close the airstrip to casual
users.

Senat or Tayl or responded that the Legislature addressed this issue
“extensively” a few years prior. He stated that he remenbers the
adopted legislation “to provide relief” on this issue.

Co-Chair Geen asked whether the State would be required to

coordinate airstrip legislation with the Federal Aviation Agency
(FAA) .
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DR. LANCE M LLER, Menber, Al aska M nerals Comm ssion and Executive
Director, Juneau Econom c Devel opnent Council, explained that the
use of an airstrip is a FAA issue. He continued that although sone
airstrips are private, access would be required in energency
ci rcunst ances.

Co-Chair Geen requested followup information be provided
regarding the use of airstrips, as she stressed, this issue should
be pursued.

Dr. MIler comented that it is inportant for the “diverse group”
of Al askans on the Conmmi ssion to address issues affecting their
i ndustry. He highlighted the econom c inportance of mning in the
State. He explained that this |egislation proposes to extend the
termnation date of the Comm ssion another ten years because,
oftentines, ten years is required for mning projects and issues to
devel op. He acknow edged the interest being bestowed upon the
Comm ssion’s report by the Legislature.

STAN FOO, M ning Section Mnager, Division of Mning, Land and
Wat er, Departnent of Natural Resources testified from an offnet
site to voice the Department’s support of the legislation. He
stated that “the Conm ssion provides inportant and neani ngful
f eedback,” which serves as a “reality check” to the Governor, the
Legislature and the Division on mning industry issues “as well as
rel evant land and water nmatters.” He stated that the Conm ssion
i ncl udes broad geographic representation from large and snall
mners in the State.

Senat or Bunde recogni zed the work conducted by the Conm ssion. He
spoke to recommendations in the report that seek appropriations of
up to $5 million in State funds. He asked, in consideration of the
State’s current budget situation, what the State could expect “as a
return to the general fund” for the State’s investnent in the
m ning industry, in addition to the jobs and econom c benefits the
State receives.

M. Foo explained that, in addition to the job opportunities and
econom ¢ benefits, the industry has annually contributed five to
seven mllion dollars in mning royalties, mning |license taxes,

and mning claim rentals. He stated that these nunbers are
reflective of years in which mneral prices have been suppressed.
He voiced that the Division anticipates an increase in claim
staking activities, particularly in the Denali Bl ock region, which
woul d result in an increase in industry contributions to the State.

Co-Chair Green expressed that interest is being shown in expanding
the differing types of geol ogic mapping of the State. She asserted
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that the variety of mapping types should be centrally coordinated.
She asked how the differing mappi ng approaches interrel ate.

M. MacKi nnon informed that geophysical and geol ogi cal mapping is
addressed on page nine of the report.

Dr. MIller expressed that the Geographic Information Systens (G S)
dat abase contains a variety of the differing databases. He
expl ained that geophysical mapping is subsurface; geol ogical
mappi ng denotes surface features such as rocks; and geospaci al
mappi ng i ncludes roads and towns. He stated that while the various
mappi ngs are separate, they could be integrated to better plan
devel opnent .

Co- Chair Green voiced support for “coordi nated mapping.”

M. MacKi nnon comrent ed t hat conbi ni ng geol ogi cal and geophysi cal
maps woul d “put together the pieces of the puzzle.”

Dr. MIler interjected that the different State agencies limt the
scope of their individual projects to specific mapping and do not
t ake into consi derati on, for exanpl e, t he subsurface
characteristics of an area. In other words, he explained the map
does not provide the user with an in-depth overvi ew

Senat or Tayl or specified that Wangell is the only community in the
State that has invested in geophysical mapping. He asserted that as
a result of this undertaking, significant mne staking and activity
has resulted in the area. He cited the report as reconmmendi ng that
addi ti onal mappi ng be conducted. He surm sed that if 25 percent of
the State funds appropriated for |obbying efforts to open the
Arctic National Wldlife Refuge to oil exploration had instead been
spent on surveying Al aska’s mneral deposits, the State woul d have
experienced significant growh in the mning industry. He opined
that the State is “ignorant” of its mneral deposits.

Senat or Bunde asked whether the State woul d conduct mapping efforts
in conjunction with the United States Geol ogi cal Survey (USGS)

Dr. MIler confirned that the USGS and the Al aska Division of
Geol ogi cal and Geophysical Services (DGEES) jointly conduct mapping
efforts.

Senat or Taylor remarked that Legislators often ask the anmount of
return to the general fund that would be expected from a State
i nvestment in a project; however, he opined, this should oftentines
not be a criteria when the State is nmaking efforts to enhance an
i ndustry. He noted that when an industry is healthy, contributions
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to the general fund could be entertained. He spoke in favor of the
Donlin Creek mning site and noted that the Red Dog M ne has
provi ded enploynent opportunities and probably significantly
reduced “the drain” on the State’s welfare program

Co-Chair WIlken asked the |location of the report’s cover
phot ogr aph.

Dr. Mller identified the cover photograph as depicting the
airstrip at Donlin Creek.

Senator Hoffman, noting the structure shown in the cover
phot ogr aph, asked whether it is permanent rather than a tenporary
bui | di ng.

M. MacKi nnon ascertained the structure could be a collapsible
steel buil ding.

Senator B. Stevens offered a notion to report SB 79 from Commttee
with individual recomendati ons and attached fi scal note.

There being no objections, SB 79 REPORTED from Conmittee with a
previous $9,500 fiscal note, dated February 27, 2003, from the
Department of Comrunity and Econonmi ¢ Devel opnent.

#

ADJ QURNIVENT

Co-Chair Gary WI ken adjourned the neeting at 09: 39 AM
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