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CHAIR GENE THERRIAULT called the Admnistrative Regulation
Review Commttee (ARRC) neeting to order at 8:38 a.m Senat or s
Green, French, Representative Gara, and Chair Therriault were
present. Chair Therriault welconmed nenbers and infornmed them
that the commttee would be neeting on an as-needed basis. He
noted that Deborah Behr and Steve Waver from the Departnent of
Law and Robert Pearson fromthe Ofice of the Lt. Governor would
explain the regulation process to nenbers today.

M5. DEBORAH BEHR, regulations attorney for the State of Al aska,
told nenbers she has worked in her current position for about 11
years. She introduced Dave Marcus, the legislation and
regul ations coordinator for the Departnent of Law, Steven
Weaver, assistant regulations attorney, and Robert Pearson, the
new admnistrative coordinator in the Ofice of the Lt.
Governor. M. Behr said she would begin her presentation by
giving an overview of the Departnent of Laws statutory
obl i gations on regul ati ons.

M5. BEHR said Alaska is unique in that the Departnent of Law
reviews regulations for legal sufficiency before they inpact the
public. Regulation standards are contained in statute, the
Constitution and case law. The departnent nust sign a neno
verifying that each regulation neets |I|egal standards. She
provides regulation training to state agency personnel and is in
charge of preparing the drafting mnual for admnistrative
regul ations. M. Behr said she has tried to parallel the
regulation nmanual to the legal drafting manual wused by the
Legi slature so that the court has to | ook at one standard only.

M5. BEHR reviewed a flow chart detailing the steps used in the
regul ati on adoption process. She noted that agencies draft the
regul ations, public notices and fiscal notes in consultation
with an attorney at the Departnment of Law. She pointed out that
the Board of Barbers and Hairdressers mght not have ready
access to an attorney, while the Division of Gl and Gas in the
Depart ment of Revenue woul d. Each proposed regulation is given a
file nunmber by the Departnent of Law. She asked that any
| egislative inquiries about a proposed regulation contain its
file nunber.

M5. BEHR expl ained that agencies publish and distribute public
notices, additional notice information and proposed regulations
via e-mail. Al e-mail notices contain the name of a contact
person for further information. Wwen a public notice 1is
publ i shed, the public comment period begins. The public is given
a chance to conment on all proposed regulations. M. Behr said
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some regulations, such as mnor technical changes to the
i nsurance code, l|lend thenselves better to witten, rather than
oral, comments. After the public conmments are considered, the
agency adopts the regulation. A board or comm ssion nust adopt
regulations in a publicly noticed neeting. If a conm ssioner
adopts regul ations, the conm ssioner gives notice that he or she
adopted themafter the fact.

The final regulations are submtted to the Departnent of Law at
adoption. They go through a thorough Departnment of Law review,
based on statutory and constitutional obligations and state |aw.
Si mul taneously, the Governor's Ofice conducts its "House Bill
130 review." House Bill 130 gave the governor or |ieutenant
governor |limted review power over non-board regulations to
determine if there was faithful execution of the law or if
cooments of the ARRC were followed. The departnent has the
authority to disapprove regulations. That is usually done when
little counsel was available early on and a regulation is
clearly in conflict with case law. In such a situation, the
departnment tries to work wth agency personnel to find
appropriate |anguage. Oten, changing one or two words solves
the problem The Lieutenant Governor's Ofice then files the
regul ations, which can take effect in a mninmm of 30 days. The
30-day delay period was designed to allow the public tine to
chal l enge the regulation in court.

M5. BEHR said the Lieutenant Governor's Ofice then sends copies
to the ARRC and the regulations are published in the
Adm nistrative Code. In addition, the agency is obligated to
post notice on the online public information system

M5. BEHR then asked to address the follow ng questions she is
frequently asked by |l egislators on behalf of constituents:

e How can the public get involved in the regul ati ons process?
e Wiat do | do if nmy comments were not fairly considered?

Wiy don't state agencies inplenment the intent of the
statute?

M5. BEHR expl ained that people can have their names put on an

interested person list. Statute requires agencies to keep an
interested person list on all regulations. If an e-mail address
is provided, a person will receive all notices about particular

regul ati ons.
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Regarding the second question, MS. BEHR said she has found the
problemis usually that the public needs to be nore precise. She
gave an analogy of the legislative commttee process and said it
is not very helpful for a testifier to say a bill is bad; it is
hel pful when the person suggests specific anmendnents. She
advised legislators to let their constituents know that public
comments are public record in the State of Alaska, therefore
peopl e should be confortable that the information they provide
w ||l becone public.

M5. BEHR suggested that the statutes be witten as clearly as
possible so that their intent can be followed. She said if a
statute says "X' and she reviews a proposed regul ation that says
"Y," it will not |eave the departnent.

M5. BEHR said she has received calls from people saying they
were surprised that a regulation took effect. She suggested that
people be told to look at the State of Alaska Online Public
Noti ce system [http://state.ak.us/pn/pubnotic.nsf]. Anot her
guestion she is often asked is how to change a regulation. A
regulation can be changed wth a statutory change or by
petitioning under the Administrative Procedures Act. She said
she sees two or three petitions per year.

M5. BEHR updated the commttee on changes in regulations in the
| ast year. Two successful ventures with negotiated regulations
maki ng have occurred. She noted that fornmer Representative Janes
put a tremendous anount of effort into legislation [to allow
negotiated regulations making]. Negotiated regulation making
involves a conmttee made up of stakehol ders, state agencies and
the public. The tw successes involved the «cruise ship
regulations for the Departnment of Environnmental Conservation
(DEC) and the charitable gam ng regulations on accountability.
Agencies are also noving forward in the electronic area and are
accepting comments and sending notices via e-mail, as well as
posting information on the Internet.

8:43 a. m

CHAI R THERRI AULT referred to the flow chart and told commttee
menbers that they have two opportunities for input. In step 6,
during the public conmment period, the commttee can provide
input. Later on, the Lieutenant Governor wll make sure that
i nput was adequately considered. He asked Ms. Behr if a copy of
the regulation is sent to the ARRC after the regul ati on has been
put in place.
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M5. BEHR said that occurs after she has signed off on it but
before it beconmes effective. She added that this committee has
hel d oversight hearings in the past. She suggested that Tam
Cook, Director of the Division of Legal and Research Services,
brief the commttee on the paraneters of its authority.

CHAIR THERRI AULT cited a statutory reference and read:

...Standing commttee of the |egislature shall furnish
a notice of a proposed action under AS 44.62.190 shal
review the proposed regulation, anendnent, or a
regulation on appeal [indisc.] before the date the
regulation is scheduled by the departnment to be
adopted. A standing commttee conducting the review
shal | determ ne whet her the regulation ©properly
i npl enents the legislative intent.

He noted if the legislature wanted to encourage a standing
committee to | ook at a proposed regul ati on and determ ne whet her
the legislative intent was followed, it should be done early on
in the process.

M5. BEHR said it should be done early on if the |egislature
wants to influence the shaping of regulations. She said she has
seen that happen infrequently. It nakes sense to do that wth
conplicated regul ations, such as those designed to inplenent the
Forest Practices Act.

CHAI R THERRI AULT pointed out that the Adm nistrative Regul ation
Review Conmmittee can ask that a proposed regulation be frozen
during the interimuntil the legislature is in session.

M5. BEHR suggested asking Ms. Cook for an opinion on that matter
because of constitutional problens.

CHAI R THERRI AULT referred to the State of Al aska v. ALIVE court
case, in which the court ruled that activity to Dbe
unconsti tuti onal .

M5. BEHR said that in her experience, a letter from ARRC has a
tremendous anount of influence. She felt the timng of that
i nfluence is inportant.

CHAIR THERRI AULT asked Ms. Behr to review the tineline for
petitioning a proposed regul ation.
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M5. BEHR told nenbers that anyone can petition a state agency
for a regulation change at any tinme. The petitioner nust follow
the Adm nistrative Procedures Act (APA) standards and the agency
has a responsibility to respond. She noted it is an area of the
statutes that could benefit from some fine tuning because, for
exanple, a petition nust be acted on within 30 days yet sone of
the boards neet only once per year. In such a case, the
Departnment of Law has applied that to nmean the board nust
address the petition at its first neeting of the year.

REPRESENTATI VE BRUCE WEYHRAUCH noted that action on a petition
by an agency is discretionary.

MS. BEHR agreed that an agency is not bound to act.

REPRESENTATI VE WEYHRAUCH asked if she has any data on how often
agenci es respond to petitions.

M5. BEHR said that petitions are rare. She said two petitions
were filed recently, one in the Departnent of Transportation and
Public Facilities (DOTPF). She believes that DOTPF plans to
respond positively to that petition. She noted that she receives
about two per year and that the procedure does not work as well
when a comm ssi oner nmakes the deci sion.

REPRESENTATI VE WEYHRAUCH asked if an agency is petitioned under
the APA, and the agency chooses not to address the petition, the
petitioner is left with two options - to bring the matter to the
| egi sl ature or sue the agency in court.

M5. BEHR said that is correct but she has never seen a |awsuit
and she doubts one would be successful because it is difficult
to conpel soneone to take an action. She felt the nore
convincing route is to nake a case before the |egislature.

REPRESENTATI VE LES GARA asked if legislators receive notice of
all proposed regulations via e-nmail or only the regul ations that
have been adopt ed.

M5. BEHR said that because state agencies did not have public e-
mai | addresses for new legislators during the interim notices
of proposed regulations were mailed. Legislators should now
receive themvia e-mail.

REPRESENTATI VE GARA noted the public notice rules are effective

but, as an attorney, he feels that nost regulations are witten
so that a person has to analyze the text to know what they nean.
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He felt a brief summary would be wuseful and asked if it is
possible to receive a lay, non-binding summary wi th each noti ce.

M5. BEHR said she wi shes a non-binding summary could exist. She
said that nost of the agencies wite "Dear Al askan"” letters that
contain an explanation. They also have web pages that contain
information. She pointed out that agencies, because of budget
constraints, have asked her what the mninmum notice requirenents
are. She said that a lot of material is nade available but it is
a balancing act for the agencies. She noted she can provide
| egislators with additional materials when requested.

REPRESENTATI VE GARA asked if legislators receive notice of
proposed regul ati ons through Ms. Behr's office.

M5. BEHR said each departnment is obligated to send notice to
| egislators. Her office acts like the "traffic cop." If the
information is not there, she wll make the departnent send it.

REPRESENTATI VE GARA expressed concern that |egally, agencies do
not have to send out a summary explaining the regulatory action,
but the result is that for nost people, notice of a regulatory
change is not readily ascertainable. He requested that the
agencies be advised that at no additional expense, they can
attach a cover letter in the e-mail nessage.

M5. BEHR thanked Representative Gara for the suggestion and
i nfornmed nenbers that Administrative Order 157 contains training
information and standards on how notices are to be drafted. She
said she cannot verify that all agencies follow those standards
to the letter.

REPRESENTATI VE WEYHRAUCH asked if a superior court declares a
regulation to be wunconstitutional, and that decision is not
appeal ed by the state, at what point in the regulation adoption
process the Departnment of Law would give notice and revisit the
regul ati on.

M5. BEHR said that when a regulation is challenged, the
Departnent of Law is usually a party to the case in sone way.

The agency attorney assigned to that area of law will talk to
the comm ssioner of that departnent about a possible renmedy. Her
office cannot take a regulation off of the books |ike the

revisor of statutes can do with statutes because she does not
know how [the legislature] wants it to be repaired. Instead, a
note is attached citing the court decision that declared it to
be unconstitutional. It is possible, however, that the
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conmm ssioner can change one word and nmake the regulation
constitutional so that approach is taken first.

9:07 a. m

CHAIR THERRI AULT asked if a person would challenge the
underlying statutory authority for a regulation through the
petition process.

M5. BEHR said that nust be challenged in court. She said the
Department of Law assunes the statutes are constitutional unti
successfully challenged in court.

CHAIR THERRI AULT said he was talking about a case in which a
chal l enge occurs because there is no statutory basis for the
regul ati on, not because the constitutionality of a statute is
guesti oned.

M5. BEHR said the APA requires her to determ ne whether there is
statutory authority for the regulation. She repeated that if the
statute is clear and says "X/ " the regulation cannot do "Y."
However, what wusually happens is the statute is unclear so she
| ooks at the legislative history and other considerations. If a
gray area exists, a person nmay decide to test the matter in
court. If the statute is broadly witten, it is often difficult
for the court to determ ne whether the regulation follows the
intent of the statute. Alaska does not have the sanme anount of
docunentation that Congress has regarding the history of
| egi sl ati on.

CHAIR THERRI AULT asked Ms. Behr if she is the sole person to
make that determi nation or whether it gets farnmed out to other
peopl e in the agency.

M5. BEHR said she nmakes the determ nation for the Departnent of
Law. She noted that she has sat down with the Attorney Ceneral
who has nmde the call on sone very close issues. She told
menber s:

At the | ower | evel s, for exanpl e, Bar ber and
Hai rdresser regs, an agency attorney assigned to that
commttee can look at it and say you can't restrict

selling barber licenses to only people who are
residents of the State of Alaska - you can't do that
and they' Il advi se them of t hat and that's
appropriate. And then they'll check in with nme if it's

sonet hing that maybe they haven't seen before because
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the Departnment of Law has frankly a lot of young
attorneys and we turn over pretty fast in the |ower
| evel s. So yes, people check in with me and | check in
with the attorney general and get guidance if there
isn't a clear case decision here.

CHAIR THERRI AULT asked if Attorney GCeneral Botelho nade the
determ nation on the soft noney regul ati ons.

M5. BEHR said that is correct.

CHAIR THERRI AULT asked if she agreed with Attorney GCeneral
Bot el ho' s determ nation

M5. BEHR said the Attorney Ceneral signed the docunent and he
speaks for the Departnent of Law.

CHAIR THERRI AULT said that |egislative counsel believe those
regul ati ons have absolutely no statutory authority but
unfortunately the state now has to expend funds in the court
system over regulations that wll probably be thrown out. He
asked if the Departnment of Law can re-examne that issue and
save the state that expense.

M5. BEHR said at this point, the Alaska Public Ofices
Comm ssion (APCC) would have to review the regulation and repea
it.

CHAI R THERRI AULT asked how APOCC woul d begin the repeal process.

M5. BEHR said APOC could hold a neeting to give public notice.
She explained that the sanme process used to put a regulation on
t he books woul d be used to take one off of the books.

REPRESENTATI VE TOM ANDERSON asked if the online public notice
system contains a database of all proposed regulations or
whet her the regul ations are posted at the end of the process.

M5. BEHR referred to Exhibit 3 and replied that state agencies
should be giving notice of all proposed regulations on that
system She deferred to M. Pearson for further information on
the technical aspects of that system

REPRESENTATI VE ANDERSON asked if the proposed regulations are

categorized by industry so that a constituent could keep up with
the ones that m ght affect his or her business.
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M5. BEHR said if a person was starting a small business and
wanted to know the regulations that mght have an effect, that
person should go to the Departnent of Law s hone page where al
of its regulations are listed. A person should also go to the
ot her state departnent home pages. She explained that the online
web page contains regulations that are in the process of being
adopted. It is not an effective place to research the statutes
and regul ations that m ght affect a business.

There being no further questions for Ms. Behr, CHAIR THERRI AULT
called M. Pearson to testify.

9:12 a.m

MR. ROBERT PEARSON, Special Assistant to the Lieutenant Governor
for Regul ations, distributed copies of adopted regulations that
were submitted to the Departnment of Law for review and approva
and a checklist of procedures for nenbers' information. He told
menbers when the Lieutenant Governor signs and date stanps a
regulation, it is considered filed. The Lieutenant Governor's
chief of staff 1is delegated to sign regulations but the
Li eutenant Governor is considering appointing nore delegates to
sign energency regul ations in his absence.

MR. PEARSON reviewed a handout he referred to as the HB 130
review packet. HB 130 was enacted in 1995 to grant the ARRC
nore authority to review regulations and to give the executive
branch nore power to independently evaluate regulations and to
return a regulation unfiled in the rare chance a problem is
found. He pointed out that HB 130 requires regulations be
evaluated for their inpact on private citizens and to have a
fiscal note. He told nenbers the vast majority of regulations do
not have a fiscal inpact. Most regulation packets cone to the
Li eut enant Gover nor about one to two weeks before filing.

SENATOR HOLLIS FRENCH referred to the exanple provided by M.
Pearson and noted it was signed by Conmm ssioner Flanagan in
April of 2002. He asked why it was transmtted to the Lieutenant
Governor's office on February 4, 2003 and asked if that is a
normal ti mefrane.

MR. PEARSON said the tinmeframe varies a great deal. He thought
that particular tinmefrane was slower than average. He said sone
regul ations take nore tinme than others depending on the
conplexity of the regulation and other factors.
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CHAI R THERRI AULT thanked M. Pearson and infornmed nenbers that
he would like to take up the concept of a central panel of
hearing officers. He told nenbers that M. Stancliff wote a
report on this issue for Senator Ogan several years ago. He
asked M. Stancliff to address the committee.

MR. DAVE STANCLI FF, ARRC ai de, provided nenbers with copies of a
brief he prepared entitled "Independent Adm nistrative Hearings
Through A Central Panel." The options contained in the brief are
based on what other states have already acconplished. To date,
26 states and several nunicipal governnments have established
central panels. M. Stancliff gave the foll ow ng overview

The origin and evolution of central panels follows the
origin and evolution of high volunes of adm nistrative
law and the adm nistrative procedures acts put into
pl ace to direct bureaucracies.

As admnistrative |aw becanme nore and nore preval ent,
there arose objections by the public to how it was
bei ng conduct ed.

Legi slatures including Al aska’s have becone concerned
with agencies and Boards and Conmi ssions pursuing
agendas of regulation beyond either the intent or
authority for such action in statute.

Qur state constitution, like nost others, prohibits
| egi sl ative mani pul ati on of adm ni strative or
executive functions. Franmers obviously envisioned the
need for those who carry out the day-to-day
adm nistrative duties under statute to be free of the
extended influence of legislators in +the norm
performance of those duties.

Qur courts have also ruled that the legislature my
not annul regul ations.

That has left |awmkers here in Al aska and throughout
the country searching for ways to balance the long arm
of the executive with sone action by the |egislature.

One of the nobst profound and effective tools enployed
to sone degree or another by these 26 states and ot her
muni ci pal governnments is the creation of a centra
panel .
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Legi sl atures have found that when they require higher
standards of adjudication of regulations, fueled by
the goal of serving public due process, and renoved
fromthe influence and pressure of state agencies, the
witing of regulations inproves, the pronulgation of
regul ati ons i nproved, and t he enf or cenent of
regul ati ons inproved.

The reason is as old as the Constitution itself. Wen
an arm of governnent is held accountable in a fair and
inpartial way, the tenptation to abuse power is
di m ni shed.

In Alaska, nost hearing officers work for wvarious
agencies throughout the state and they work for the
agencies that are actually being challenged through

appeal s. No person being brought before a tribunal
where the judge works for the entity being chall enged
is going to believe they will... [end of tape].

TAPE 03-1, SIDE B
MR, STANCLI FF conti nued:

...just don't feel like they are going to get a fair
shot. That is why our judges are held to strict
standards of conduct called canon.

Traditionally governnent agencies have enjoyed the
confidence and the protection that in-house hearing
officers have provided. Their enployees, grounded in
their agenda and filled wth their expertise, have
| oomed as serious barriers to the citizen who feels he
has been wronged by an agency through a regulation or
action.

Added to the possibility of real agency bias and the
reality of perceived bias by citizen conplainants is
the lack of professional qualifications of hearing
officers, standards, oversight, and training. Wth
each arm of governnent in many | ocations using hearing
officers of many varieties and qualifications, it is
no wonder that inefficiencies and questions of
fairness have arisen.

These chal l enges of in-house institutionalized hearing
officers are not wunique to Al aska. The sol utions
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contained in the materials the conmttee wll be
recei ving based on the reform nmeasures of other states
i's not unique either.

The current administration is |looking for efficiencies
and a governnment nore custoner friendly and sensitive
to the rights of its citizens. The legislature is
| ooking for ways to reduce spending and increase
efficiencies. Citizens are expecting and deserve the
hi ghest |evels of due process when they ask for
adj udi cati on.

All these goals and nore are achieved through the
establishment of central panels. Logjanms inpeding
entrepreneurial ventures and survivability of projects
in vulnerable phases of developnent hinge on fair,
timely, and professionally conducted adjudication.

Even so, such sweeping changes should be acconplished
wth snmooth transitions and wth a sensitivity to
those hearing officers currently working for agencies.
This can be done as it has in other states by allow ng
time for transition while steadily working toward an
overall goal of truly independent hearings, well
trained, cross trained hearing officers, protected and
held to high standards of performance through two
t hi ngs: adm ni strative oversight and increnental
budget i ng.

At this point, the legislature has no idea what is
spent on hearing officers in the State. They have no
way of knowing the performance because it is not
gquantified. And they have no way of controlling the
cost.

There is no way to calculate the cost that in-house
heari ngs have placed on citizens and businesses. Wen
we have regulations that continue to stand because
adj udi cations are not fair, it is costly to Al aska.

No Comm ssioner or Attorney GCeneral would want to
pl ead their case in Superior Court before a judge that
works for their adversary and yet many in the past
have vigorously defended the rights of their enployees
to hear and adjudicate matters of public interest in
their own house, anong their own enployees, and in
| ess than a judicial setting.
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Ironically, in other states the very admnistrations
that oppose losing their in-house hearing officer
functions later reverse their opinions and cone to
appreciate central panels very highly. H gh public
confidence and satisfaction, better regulations, and
being able to adm nistrate clear of shadows of biased
appearances actually inproves the atnosphere of
conm ssioners and central regul ators.

To close, legislatures can expect special interests
well served by governnent to oppose independent
hearings. They can also expect the executive to want
to nove carefully and have the option of reformng
t hrough success and positive notivation. To that end,
sone | egislatures have allowed the Governor to exenpt
certain hearing functions from being centralized, or
have given generous tine limts in which to achieve
the transition.

This legislature and this admnistration will have to
determine how to proceed with this reform if they
choose to undertake it. The |egal prem se supporting
it is sound. The public interest to be served is
substantial. It has proven to be a non-partisan good
governnment reform in other states and none have gone
back once the independent systemis in place.

I t hi nk t he research wi || bear out t hat
adm nistrations of both political party persuasions
and legislatures of both political party persuasions
find good reasons and have enacted central panels.

It is rare when a House, a Senate and an executive are
afforded an opportunity to reform and correct a nmjor
source of public and admi nistrative frustration. The
time and ability may indeed exist now in Alaska.

The information available on this issue is volum nous
and convincing in both theory and result, but the
deciding factor wll wultimtely be based on the
efforts of you, the policy nmakers, and the visionaries
if Aaska is independent and <centralized hearing
functions are to take pl ace.

Contained, M. Chairman, in the packet is a very fine
exanple from the State of Maryland. This system was
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instituted and the results are in, both here and in
Col orado, on how nuch noney the states have saved in
adm ni strative hearings, how nuch nore quickly
wor kers' conp and sone of the nore difficult decisions
are made, how fewer enployees are eventually needed to
perform and, what's nost outstanding about this
particular piece of information and the information
that Colorado provides, is that these states have
decided that the public should rate what their hearing
officers are doing. They actually ask for public
comment and surveys to see how satisfied people are in
terms of getting a fair hearing, a fast hearing, and
good justice in terns of the ultimate resol ution.

MR. STANCLI FF encouraged nenbers to contact Judge Edwin Felter
from Colorado for nore information as he is an expert in this
field. In addition, he has asked M. Bob Boener of the Nationa

Council of State Legislatures to brief the commttee in two
weeks at the request of the Chair. M. Ed Hein, a forner |ega
drafter for the Al aska Legislature, is now an independent

hearing officer for the National Mrine Fisheries and has al so
offered to discuss this topic with nenbers.

9:32 a. m

CHAIR THERRIAULT said the ARRC has specific statutory
obligations regarding reviewing regulations and bringing the
| egislature into the process. The central panel concept is one
that he would Iike to commttee to take a |look at. He said that
because the ARRC is a joint House and Senate conmittee, he
believes it is the proper forum to look at what other states
have done to deliver better service to constituents and realize
cost savings. He noted that when this topic was considered in
the past, there was a lot of suspicion that the costs put
forward by the Adm nistration were not credible. He told nenbers
he is not asking nenbers to take such a proposal back to their
caucuses at this point, he would nerely |ike nenbers to consider
whet her they feel it is worth going in this direction.

CHAIR THERRI AULT then asked nenbers to let him know about any
other ideas they would Ilike to address in the realm of
regul ati ons.

REPRESENTATI VE ANDERSON asked if commttee nenbers agreed to go

with a central panel system whether the changes would have to
be made in statute.
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CHAIR THERRI AULT said they would. He pointed out that the
exi sting hearing officer positions would have to be renoved from
t he individual departnents and placed in a new, central entity.

REPRESENTATI VE GARA said he had a series of questions to ask to
better wunderstand the notivation behind this change. He noted
M. Stancliff nentioned that the central panel systemwll| solve
sever al probl ens, one being that |awrakers cannot annu
regul ations. He questioned what M. Stancliff neant since
| awmmakers can annul a regulation by passing a |law to supersede
it.

MR. STANCLIFF said a court decision says the separation of
powers prevents the legislature from sinply saying it does not
like a regulation and annulling it. The |egislature has always
had the authority through statute and policy to change and
affect a regulation. He pointed out that sone states have given
energency regul ation appeal and pronulgation authority to their
| egi slatures. Alaska law has granted energency regulation
promul gation authority but not repeal authority.

REPRESENTATI VE GARA noted that M. Stancliff's report says that
one problemis that many regul ations are poorly witten. He said
this proposal would change the hearing officer system after
regul ations are adopted. He asked how that wll effect poorly
witten regul ations.

MR. STANCLIFF said that an interesting aside that has been
di scovered in the establishnment of central panels is that when
people are held to high standards at the end of the process
they develop high standards wearly in the process in the
devel opment of regulations. The quality of the entire system
tends to inprove, including enforcenment of the regul ation.

REPRESENTATI VE GARA asked if the hearing officers would review
the application of regulations after they have been adopted.

MR.  STANCLIFF said the central panel concept is one that
establishes central oversight, better training, and insists on
due process of the standard for adjudication of regulations. He
felt Representative Gara's question brings up a good point and
said that wusually, soon after central panels are established,
the legislature starts to get suggestions fromthe central panel
and anendnents to the Admnistrative Procedures Act that
facilitate the promul gation of better adm nistrative | aw.
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REPRESENTATI VE GARA asked if a hearing officer can toss out a
regul ati on.

MR. STANCLI FF said a hearing officer cannot.

REPRESENTATIVE GARA said if the agencies are no |onger
responsible for appointing hearing officers who admnister
regulations from the executive branch, soneone wthin the
executive branch would have to do the appointnments. He asked if
t he governor woul d appoint the central panel hearing officers.

MR. STANCLIFF said that is the central focus of nobst policy
debate as central panels are put into place. Normally, the
departnment of administration in other states houses the centra
office. A chief admnistrator oversees the adjudicators. They
are protected from any negative consequences of their decisions

but they still operate on behalf of the admnistration. Sone
| egi sl atures have chosen to give these adjudicators fina
deci si on maki ng authority. O hers have gi ven it to

conmm ssioners, but they nust seriously consider the opinions of
the hearing officers. Oher states have added one nore |ayer by
requiring the court to consider the hearing officers' input.

CHAIR THERRI AULT repeated that the appeal of this issue is
| ooking at different nmethods of service delivery at a |ower cost
but he is not sure this is the best nethod.

REPRESENTATI VE WEYHRAUCH felt this is a reasonable approach to
an old problem

CHAIR THERRI AULT told nenbers that M. Stancliff wll be
reviewi ng the proposed regul ations. He asked nenbers to contact
him about any proposed regulations they feel the comittee
shoul d | ook into.

MR. STANCLI FF asked each nenber to assign a staff person to | ook
at the proposed regulations because he cannot possibly know
whi ch regul ations are of interest to each nenber

There being no further business to cone before the commttee,
CHAI R THERRI AULT announced the next ARRC neeting would be held
on February 19 at 8:30 a.m in the Fahrenkanp Room and adj our ned
t he neeti ng.
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