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ACTI ON NARRATI VE

TAPE 03-24, SIDE A
Number 0001

COCHAIR JIM WH TAKER cal |l ed the House Special Commttee on Ways
and Means neeting to order at 7:08 a.m Representatives Hawker,
VWi t aker, Heinze, Kohring, Wyhrauch, WIson, and Mses were
present at the call to order. Representative G uenberg arrived
as the neeting was in progress. Representati ves (gg, Seaton,
C ssna, and Gara were al so present.

HB 298- DI STRI BUTI ONS OF APPROPS FROM PERM FUND
Number 0132

CO CHAI R WHI TAKER announced that the first order of business
would be HOUSE BILL NO 298, "An Act relating to the
distribution of appropriations from the Al aska pernmanent fund
under art. [|IX sec. 15(b), Constitution of the State of Al aska,
and meki ng conform ng anmendnents; and providing for an effective
date."
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CO CHAI R HAWKER noved to adopt commttee substitute (CS) for HB
298, Version 23-LS1075\D, as the working docunent. There being
no objection, Version D was before the committee.

Number 0254

ROBERT BARTHOLOVEW Chief Operating Oficer, Al aska Permanent
Fund Corporation, Departnment of Revenue, testified on HB 298.
M. Bartholonmew told the commttee in reviewing the original
version of HB 298 there were several changes that affected
statutes that cover the Alaska Permanent Fund Corporation and
the distribution of funds out of the permanent fund. The
changes in the CS begin in Section 3, page 3. He explained that
there were two concerns that need to be addressed.

Number 0353

CO CHAIR WHI TAKER interrupted M. Bartholonmew and asked him to
give the conmittee a brief explanation of the purpose of HB 298
before delving into the changes incorporated in the CS

Number 0404

MR. BARTHOLOMVEW expl ained that the commttee has already passed
out HIJR 26, which is a constitutional amendnment that changes how
the [Alaska Permanent Fund Corporation] determ nes how mnuch
[ roney] should be available from the permanent fund and how to
acconplish inflation-proofing [the fund]. M. Barthol onew
pointed out that some of the provisions in the constitutional
anendnent affect the existing statutes that cover prior nethods
that were used for the permanent fund. The | egislation anends

the statutes to ensure that [the statutes] wll work in
accordance with the payout of market value [POW] concept. The
statutes have been reviewed to see what needed to be updated, he
sai d. He told the nenbers that the sections he will speak to
[in the CS] are those that specifically address how noney is
appropriated out of the permanent fund. He said he is not

famliar with [all] the changes that were made in Sections 1 and
2.

REPRESENTATI VE WEYHRAUCH asked if there is a sectional analysis
on this bill.
CO CHAIR WHI TAKER replied that there is not.

Number 0558
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MR. BARTHOLOVEW expl ained that in Section 1 there is a |anguage
change in which the reference to the "distribution of Al aska
per manent fund i nconme" to [the permanent fund dividend].

MR. BARTHOLOVEW went on to say that Section 2 has the sane
change where the word "inconme" s renoved and the word
"appropriations” is added. These changes to both Sections 1 and
2 make the statutes work with the constitutional anmendnent that
has been proposed [in HIR 26]. M. Barthol onew pointed out to
the commttee that the effective date of HB 298 is tied to the
successful passage of the constitutional anmendnent by the
publ i c.

CO CHAIR WHI TAKER sunmarized that Sections 1 and 2 are really
housekeepi ng changes.

Nunber 0716

LARRY PERSILY, Deputy Comm ssioner, Ofice of the Comm ssioner
Departnent of Revenue, testified on HB 298. He told the
commttee that Section 1 really only deals with |anguage rel ated
to jury duty lists, and assures that it conforns with the new
definition of paying the permanent fund dividend based on the
new | aw. Section 2 deals with the new definition of permanent
fund appropriations as it applies to the authority of the
Legi sl ative Budget and Audit Committee. He commented that both
Sections 1 and 2 are nerely technical neasures.

COCHAIR WHI TAKER noted for the record that Representative
G uenberg had joined the committee.

Nunmber 0801

REPRESENTATI VE GRUENBERG pointed out that he does not believe
the changes to Sections 1 and 2 need to be conditional on the
passage of the constitutional anendnent since they are only
housekeepi ng changes.

CO CHAIR HAWKER asked whet her these are housekeeping matters as
a result of the passage of HIR 26, or would these changes be
necessary anyway.

Nunber 0844

REPRESENTATI VE GRUENBERG replied that he believes these changes
are still appropriate [whether HIR 26 passes or not].
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Furthernore, the l|anguage is nore understandable to the average
Al askan and the jury clerk.

Nunmber 0906

MR. BARTHOLOVEW expl ai ned that Section 3 is a new section added
to describe how appropriations are made from the permanent fund.
He pointed out to the conmttee that later in the bill the
existing provisions are repealed. Section 3 wll be the
| anguage that the |legislature would look at in describing
appropriations from the fund. M. Barthol onew told the nenbers
that as witten in the bill, no nore than 60 percent of the
total anount avail able under the 5 percent spending limt would
go to the general fund and not nore than 40 percent of the total
anount available for appropriation wuld go to the dividend
fund.

Nunmber 1000
CO- CHAI R VHI TAKER commented that this is the neat of bill

MR. BARTHOLOVEW pointed out that the difference between the
original bill and the CS is the [clarifying |anguage] that this
| egi slation is about an individual specific fiscal year and that
it is not necessary to spend the entire amount, but that not
nore than 60 percent [for general fund appropriation] and [not
nore than 40 percent for dividends] wll be spent. He
sumari zed that the appropriations could be anything from zero
up to those anounts.

MR. BARTHOLOVEW tol d the nenbers that Section 4 is a new section
being added at the request of the permanent fund' s [l egal]
counsel. This |anguage clarifies what nethod the permanent fund
is going to use in determning that year-end market val ue. He
added that there has been discussion about how it is determ ned
and this |anguage would clarify that the permanent fund wll be
conputed by market value in accordance with generally accepted
accounting principles (GAAP) after the costs to manage the fund
have been taken out. He reiterated his comments by saying that
the year-end market value is determned after the cost of
managing the fund is taken out and before any of the
distributions covered in Section 3 occur. Clarifying all of
this is the purpose of Section 4, he added.

Nunber 1118
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CO CHAIR HAWKER asked if Section 4 would result in using a nmark
to market val uation

Nunber 1135

MR. BARTHOLOMEW responded that is correct. He expl ai ned that
the current requirenment of using generally accepted accounting
principles neans that at the end of each nonth, when financi al
statenents are done, all investnents of the permanent fund are
recorded at their market val ue. So the mark to market [val ue]
includes all those investnents as the market goes up and down.
These changes are tracked, reported, and recorded at their
mar ket val ue on June 30.

Nunber 1213

REPRESENTATI VE SEATON asked if it would be better to state that
all expenses that are incurred by the [permanent] fund are
deducted from the fund before the market value is determ ned.
He said he would not want to see this legislation challenged or
in a position in which it is necessary to [continually] explain
it.

MR. BARTHOLOMEW agreed with Representative Seaton that is a good
point. He referred to Section 5 which outlines how this process
wor ks and pointed out that the cost to manage the fund and the
operating budget for the Al aska Permanent Fund Corporation comnes
out of revenue that is generated [by investnents]. I n other
words, it cones off the top. He explained that is what is being
maintained in Section 5 of HB 298. M. Bartholonmew told the
menbers that when this law was witten nmany years ago it was
done so that if there is no net incone, and for exanple, I|ike
| ast year when the fund incurred a net loss, there would still
be funds to pay the expenses of nanaging the fund. The costs
[of running the fund] are com ng out of revenue, he said.

MR. BARTHOLOMEW went on to say that Section 4 requires that at
the end of a year a deternmination is nmade as to the net value in
accordance with GAAP, which includes several key concepts such

as marking all investnents to market and deducting the cost to
manage and run the [permanent] fund. That is how the value is
det er m ned. M. Barthol omew summarized that Sections 4 and 5

read together specifies that the intent is for the cost of
managi ng and investing the fund to conme out of revenues, and not
out of the 5 percent that is based on value. He agreed with Co-
Chair Witaker that these sections of the bill mintain the
status quo.
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Number 1525

MR. PERSILY clarified that the noney that M. Barthol omew is
tal king about to nmanage the fund is subject to appropriation as
approved by the l|egislature every year. It is not a matter of
the Al aska Permanent Fund Corporation just taking the funds as
it wants; it is part of the budget appropriation process.

Nunber 1546

REPRESENTATI VE GRUENBERG told the conmttee that he has seen
private corporation change the bottom line due to changes in
accounting principles. When this happens it can really change
the earnings for that particular vyear. He said he knows that
conpanies always notify stockholders when that happens, and
since he is not an accountant he accepts that is the way
corporations do business. Representative G uenberg recalled M.
Bart hol omew s testinony in other neetings where he referred to
the way managers of the fund can mani pul ate earnings which woul d
have a considerable inpact on the earnings of the fund and the
dividend for that year. He noted that this is the first tinme he
has seen the use of the term GAAP in any state statute, and
asked if there is any statute that generally requires the use of
t he term GAAP.

Number 1731

MR. BARTHOLOVEW responded that for the last 20 years the Al aska
Permanent Fund Corporation has been required by statute to

follow GAAP with one exception. That exception was to ignore
unrealized gains and | osses which is called the mark to market,
he said. He explained that the permanent fund has not been

required to follow GAAP for purposes of determning how much
noney can be taken out of the permanent fund and how nuch to pay
for dividends, and that is the exception. M. Barthol onew said
theoretically how nmuch revenue is recorded could be changed by
deciding to buy or not sell certain investnents. There is also
a financial accounting statenent in accordance with GAAP with no
exceptions. He reiterated that the permanent fund does two
separate sets of accounting records, one for GAAP and one that
is required by statute with the one exception to GAAP, and then
the dividend is cal cul ated. He told the nenbers that this bil
actually sinplifies and takes away the ability to theoretically
delay or accelerate the taking of gains to affect the fornulas.
M. Barthol onew enphasi zed that this has not happened except for
i nvestment or policy reasons that were discussed.
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Number 1909

REPRESENTATI VE GRUENBERG turned to AS 37.13.140, which is being

repealed in Section 11, page 6, line 15. That statute was the
parti al i npl enentation of the GAAP for the purposes of
determ ning net inconme only. Representative G uenberg said he

appl auds [the inplenmentation of GAAP]. He asked M. Persily if
any state statute is in place that requires the use of GAAP

MR. PERSILY replied that he is not famliar with any, but he
said he does know that the performance neasures which are in
statute for the Departnent of Revenue makes reference to that
[in m ssions and neasures].

Number 2023

CO CHAIR HAWKER inforned the commttee that GAAP is a term of
art by accounting bodies of the United States. There are
i nternational accounting principles in which governnment entities
are subject to Governnmental Accounting Standards Board (GASB).
He explained that enterprise operations operating as public
corporations can adopt either business principles or governnent
principles. 1In the A aska permanent fund's case it is viewed as
an operation that is nuch better served by GAAP rather than by
GASB. He noted that both of these are interactive standards
whi ch support the conclusion that the permanent fund is nore
properly under the auspices of business accounting principles.
He pointed out that in order for state financial statenents to
be certified it nust conform to GASB principles. He sunmari zed
his comments by saying that in nost cases GASB adopts GAAP, and
the Financial Accounting Standards Board (FASB) is the basis for
GAAP.

Nunber 2304

RON LORENSEN, Attorney, Sinpson, Tillinghast, Sorensen, and
Longenbaugh, testified as outside counsel to the Al aska
Per manent Fund Corporation on HB 298. He clarified that the
Al aska Per manent Fund Cor poration oper at es under GASB
princi ples, not wunder business principles. The reference to
GAAP is the generic reference to those principles which are
applicable to the fund and those principles are actually GASB,
rat her than FASB. In response to Representative Guenberg's
question that the commttee should not even be discussing GAAP,
he replied that GAAP actually refers to both GASB and FASB; it
depends on which kind of an entity a corporation is. He
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reiterated that the Ilower case [GAAP] generally accepted
accounting principles is a generic reference to those accepted
accounting principles which are applicable, and enphasized that
those which are applicable to the Al aska Permanent Fund
Corporation are the GASB principles. Using GAAP in a generic
sense is a correct reference, he said.

Nunmber 2453

CO-CHAIR WH TAKER point out that the question 1is whether
unreal i zed | osses and gains are accounted for on June 30.

MR. BARTHOLOVEW replied that is correct. He said that the main
change that is being made is that the current |anguage, which
directs the Al aska Permanent Fund Corporation to exclude those
unrealized gains and |osses when a determnation of incone
avai lable for appropriation, wll go away and the fund wll
conply with generally accepted accounting principles that cover
accounting for investnents that Co-Chair Hawker referred to as
mark to market. That is the industry standard and what the fund
w Il be noving to, he said.

CO CHAIR WHI TAKER asked M. Bartholomew to put this change in
perspective, since this is not just a question of semantics and
nonenclature; it is a significant policy change.

Number 2554

MR. BARTHOLOVEW replied that in |looking at the permanent fund as
June 30 approaches, accounting records are kept according to

statute, excluding unrealized gains and | osses. The earnings
reserve of the permanent fund is in two pieces. There is the
realized earnings reserve, which currently has $1.2 billion and
that is where the bond interest, stock dividend, and rental
incones from real estate [are held]. This is a cash flow

account and is called the realized earnings reserve [account]
based on realized incone.

MR. BARTHOLOMEW expl ai ned that there is a second earning reserve
[account], and according to statute when the fund is determ ning
what is available, it excludes the unrealized gains and | osses.
Those funds are kept in a separate account because the financial
statenents require that the funds be recorded. That account is

for volatility, it has varied from a positive $4 to $5 billion
of unrealized gains to over $1 billion in |osses, which occurred
twce this year. That account does have a lot of volatility,

but it is inportant because it shows what is going on with the
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value of investnents, he said. The permanent fund currently
accounts for them separately and there is confusion between the
statutes saying to ignore them and GAAP saying the fund is
required to record them so the value of investnents is known.
M. Bartholonew explained that this bill wuld say it is
inportant to recognize both; do not separately account for them
There is one fund and the value of that fund includes the cash

flow received and the gain or loss in investnents. When the
Al aska Pernmanent Fund Corporation determ nes the value of fund
on June 30 for determning what is available, it wll be the

true value of the fund, including unrealized gains and | osses.
He enphasi zed that is an inportant change.

MR. BARTHOLOMEW in response to Co-Chair Whitaker, explained
that mark to market is accounting nonencl ature.

Nunmber 2818

MR. LORENSEN commented that it is inportant to be clear that the
permanent fund presently marks to nmarket the value of the fund
under GASB principles. The change is that it will no |onger be
a determnation of incone. That varies from GASB principles; by
deleting [AS 37.13.140 in Section 11 on page 6, line 15 in the
bill] there will no longer be a separate statutory earnings
reserve account determnation which calls for applying GAAP
while taking out the unrealized portion. Incone in the future
will be determned according to GAAP OR GASB and the narket
value will be determ ned according to GASB. There will not be a
change in the way market value is determ ned. This [l anguage]
clarifies, for the purposes of a constitutional anmendnent, that
is the way it is to be determ ned.

Number 2915

REPRESENTATI VE GRUENBERG noted that this is extrenely inportant
because it is the basis for the calculation of the dividend. He
asked if these changes <could be inplenented wthout a
constitutional anendnent.

MR. BARTHOLOMEW responded that changes in accounting could be

done in statute, as it is currently defined. How the
determ nation of what's available from the permanent fund for
appropriation is done in statute, he noted. This legislation
woul d anend existing statutes. Both of these are statutory

i ssues, he said. He told the nenbers the change is due to the
constitutional anmendnment which would inplement a spending limt
based on val ue.
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TAMARA COCK, Director, Legislative Legal and Research Servi ces,
Legi sl ative Affairs Agency, responded to Representati ve
Gruenberg's question by saying that she is not nearly as certain
that the Alaska Permanent Fund Corporation can statutorily
achieve the distribution that is setout in the work draft that
is being considered. She said her uncertainty is based on the
exi sting language in the constitution. She read [portions of]
Section 15 of the Alaska Constitution which says:

The principle can be used only for inconme producing
i nvestnents designated by law as eligible. Al incone
from the permanent fund shall be deposited in the
general fund unless otherw se provided by | aw.

M5. COX told the commttee that is all that is in the existing
provision of the constitution with respect to uses that can be

made of the permanent fund other than investnent. She said she
does not see how an unrealized gain can be deposited into the
general fund. Consequently, an unrealized gain cannot be the

kind of inconme to which this constitutional provision is
referring and thus an unrealized |oss cannot be the type of
income to which the constitution is referring. The constitution
is talking about funds that can be physically deposited in the
general fund, and if the legislature were silent, that is what
woul d happen, she comment ed.

Number 3334
REPRESENTATI VE GRUENBERG commented that it seens to him that

this is not a discussion about deposits to the general fund
rather it's really about the basis of the calculation of

di vi dend. He asked if that requires a deposit to the general
fund.
M5. COX replied that it does not. However, the reason the

existing statute enables the state to have an earnings reserve
account is because the sentence [in the constitution] goes on to
say, "unless otherwise provided by law this income wll be
deposited in the general fund." [The legislature] has provided
a law that the income wll be deposited into the earnings
reserve account of the permanent fund. |If no |aw were in place,
these funds would go into the general fund. Ms. Cook expl ai ned
that in order for the court to agree that the word incone in
this context includes market value analysis, the court nust
agree that an unrealized gain or loss would automatically flow
into the general fund. Ms. Cook noted that she is not an

HOUSE WM COW TTEE -12- May 8, 2003



accountant, but neither are the justices of the suprene court.
She explained that the justices tend to | ook at the |anguage in
the sane way a comon person woul d. Ms. Cook said that those
who have wi tnessed fluctuations in retirenment accounts well know
there is no inconme until the incone is realized. She poi nted
out that wunrealized gains are just not there when noving noney
from one pot to other. Once income is noved into the genera

fund there is the inplication that it is inmmediately avail able
for expenditure. How can the legislature imediately expend
unrealized income in the general fund, she asked. The present
constitution, at the very |least, creates a question as to
whether it would be possible to go to a market val ue approach in
the use of noney fromthe permanent fund.

Nunmber 3602

REPRESENTATI VE GRUENBERG asked if M. Lorensen agrees with M.
Cook.

MR. LORENSEN responded that he does agree with M. Cook. He
said the issue that Ms. Cook just described is the subject of an

attorney general's opinion that is being witten. Until the
opinion is issued, he said he does not know what the real answer
is. However, he told the nenbers his own view is simlar to
that of M. Cook. He said he does not believe a market val ue

based distribution can be inplenented under the current form of
the constitution.

Nunmber 3648

REPRESENTATI VE GRUENBERG commented that this is inportant
because there may be a requirenent to have a constitutional
anendnent and a conditional effective date. The other way of
approaching this issue is with a standard or no effective date,
which would nean it would be 90 days after the governor signs
the bill. Representative Guenberg offered that one way to
approach this is to provide two effective dates.

MR. LORENSEN remarked that he does not believe [this can be done
wi t hout anendi ng the constitution.]

Nunmber 3818
MR. BARTHOLOVEW said he believes that HB 298 was witten on the
premse that HIR 26 would pass and then HB 298 would be

effective and if it did not pass, then it would not be
ef fective. He explained that when changing to the market val ue
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approach, instead of an inconme-based approach for determning
what is available from the permanent fund, the 5 percent
spending limt that the board of trustees is proposing is a very

essential part of the protection. Wien there is a high stock
market, as was the case in 1998 and 1999, the permanent fund
could go up by billions of dollars; wunder market value that
anount of noney over principle is available. M. Barthol onew
added that in the past there has been $5-6 billion available for
appropriation. The fund's [managers] believe that the fund

cannot be invested in long-term assets, such as stocks and rea
estate, if there is a risk that |arge anounts of noney could be
appropri at ed. That is the driving force for the need for
stability and predictability with regard to what's going to cone
out of the fund, he said. The 5 percent spending limt is very
i nportant when changing what cones out of the fund. M.
Bart hol omew summari zed his comments by saying he would be very
hesitant to support anything in HB 298 wthout wunderstanding
that this all cane from the concept of being partnered with the
constitutional anmendnent [HHIR 26]. He enphasized that
everything being considered needs to be tied to the successful
passage of the constitutional anendnent.

Nunber 4026

CO CHAI R WHI TAKER poi nted out that the manner in which the val ue
of the fund is determned, the mark to market, is part of the
di scussion and is a significant change. This legislation is

saying that at a certain point in tinme this is the value of the
fund. This approach is different than the option and policy of
not recognizing the swing in the market, or unrealized gains and
| osses. He asked if this would be considered a big policy
shift.

MR. BARTHOLOVEW responded that it is a change, but he hesitated
to say it is a big shift because it is really a timng

di ff erence. He comented that over time, realized and
unrealized [inconme] wll equal, but those tinmefranmes can be very
| ong.

CO CHAIR WH TAKER asked if he is correct in assumng that by
passing HIR 26 and HB 298 the legislature would preclude a
[scenario in which there aren't adequate funds to pay a
di vi dend] .

Nunber 4351
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MR. BARTHOLOMVEW replied that is correct. The intent of HIR 26
and HB 298 would be to ensure an annual distribution each year
Currently there is the risk that the distribution formula could
lead to a zero distribution fromthe permanent fund dividend, he
sai d.

COCHAIR WH TAKER stated that this is a significant policy
change.

Nunber 4431

REPRESENTATI VE WEYHRAUCH turned attention to an opinion prepared
by Legislative Legal and Research Services that indicated that
there were certain IRS inplications if the permanent fund were
to be structured as a guaranteed dividend and thus the fund
could be subject to taxation. He asked if she would comment on
this point.

Number 4507

M5. COK replied that she believes Representative Wyhrauch is
referring to the concern expressed by the trustees of the Al aska
Per manent Fund Cor poration. The tax-exenpt status of the
permanent fund s determined by it being viewed as a
governmental fund that is of a public nature. The test that the
IRS uses tends to look at whether it is a private versus a
governnmental benefit. Currently, the permanent fund has been
used to pay dividends to individuals in Al aska, but that is been
the result of a decision that the legislature nakes when it
appropri ates noney each year. It does satisfy a public purpose.
Ms. Cook went on to say the question is whether the |egislature
has eroded the governnental nature of that fund if a
constitutional provision were setup so that a private right is
created in the fund. She reiterated that she is not a tax
attorney and does not know how intense the danger is regarding
whether the IRS would determne that all or a portion of the
income of the fund is subject to taxation. Ms. Cook said the
heart of the problem is at what point does the legislature
change the nature of a public fund so radically that there is a
risk that the fund will lose its tax-exenpt status because of
the private benefit associated with the fund.

TAPE 03-24, SIDE B
MR. BARTHOLOVEW agreed that's the issue.

Number 4527

HOUSE WM COW TTEE -15- May 8, 2003



REPRESENTATI VE WEYHRAUCH asked for a copy of M. Cook's opinion
on this matter. He said he would like to neet with her and the
admnistration to review the analysis of Section 3(2) to see if
it "invades" the I RS concern.

Nunber 4432

REPRESENTATI VE HEINZE asked if some visual tools could be
developed to help legislators explain this [concept] to the
publi c.

CO CHAI R WHI TAKER assured Representative Heinze that information
woul d be rmade avail abl e.

Number 4302

MR. BARTHOLOVEW turned attention to Section 6 of the CS. The
Per manent Fund Corporation handl es investnents for several other
funds, including the Alaska Mental Health Trust Fund (AVHTF) and
the Al aska Science and Technol ogy Fund (ASTF). This section
brings in sync how the permanent fund would do the accounting
for the investnents of the Alaska Mental Health Trust Fund. M.
Bart hol omew explained that there needs to be a discussion with
the managers and board of AWHIF in order to ensure they
understand the proposal made in Section 6. That di scussi on has
not yet taken place, he said.

MR. BARTHOLOVEW expl ained that Section 7 covers the Al aska
Sci ence and Technol ogy Fund which has been the subject of a |ot
of discussion in the legislature this year. Section 7 would
change the statutes such that ASTF would be accounted for in a
way that is simlar to the permanent fund. Section 8 addresses
the Al aska International Trade and Busi ness Fund.

CO-CHAIR WH TAKER noted that these funds are of concern because
t he permanent fund nanages these three funds.

Number 4041

MR. PERSILY comented that Section 9 is a technical [change
related to the change] in Sections 1 and 2. Section 9 deals
wi th paying the dividend each year so instead of defining incone
of the permanent fund, it is defining noney appropriated from
the permanent fund. The sanme change is found in Section 10
where there is technical change from "inconme" to "anount."”
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These changes conform the sections with the new nethod and
| anguage.

Number 3955

COCHAIR WH TAKER inquired as to the reason for repealing
Section 11.

MR. BARTHOLOVEW responded that in Section 11 AS 37.13.140 and
. 145 are being repeal ed because they are replaced by Sections 3

and 4 in the existing bill. The third statutory noted, AS
37.13.300(c), is a technical anendnent conplying wth the
[ Alaska Mental Health Trust]. He said Section 12 covers the

conditi onal effect.
Number 3847

CO CHAIR WH TAKER said that the CS proposes that 60 percent of
the anount of noney available be appropriated to and for
pur poses of governnent.

REPRESENTATIVE WLSON recalled that according to the graphs
shown to the nenbers, it was determned that this would be the
best way to approach this issue in the long run and keep the
fund as stable as possible. She told the nenbers she does not
have the graphs in front of her, and asked if soneone would
sumari ze the three options that were highlighted.

Number 3705

CO- CHAIR WH TAKER provided the nenbers with a copy of the
gr aphs. He explained that by looking at the graphs from a
purely governnental fiscal perspective the preferential option
is [60 percent for governnental purposes and 40 percent for
dividends]. The 50-50 [percent option] has less stability. The
40-60 [percent] option with 40 percent for governnental purposes
and 60 percent for dividend distribution |eads the state on a
short course to continued deficient spending wth no
constitutional budget reserve. This is a policy and economc
call, he stated.

Nunber 3500
REPRESENTATI VE GARA inquired as to M. Cook's legal opinion
regarding the use of a severability clause in the constitution

that would be triggered if a tax consequence were to cone about.
For instance, if the dividend is constitutionally protected and
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that causes a tax inplication then the severability clause could
ensure the state avoids the problemthat way.

M5. COCOK explained that severability clauses work in statute
However, this kind of clause would not be a severability
provision, rather it wuwuld be an alternative constitutional
provision that would take effect only if certain conditions are
nmet. Ms. Cook said she does not see why there could not be any
nunber of alternative provisions that are triggered, given that
each one in itself would be an anendnent to the constitution.

Nunmber 3300

REPRESENTATI VE GARA posed a hypothetical situation in which an
anendnent to the constitution on the dividend were put in place
and caused a tax inplication. I f anending the constitution in
this way neant this would be a problem for the IRS, would a
provision in the constitution allowing for a three-quarters vote
of the legislature, as is provided in other sections of the
constitution, solve the IRS concern.

M5. COOK responded that it mght. She said she does not know
how the IRS would respond; they are a nysterious force. There
may be enough | egislative discretion because the |egislature can
only appropriate noney for a public purpose. Ms. Cook pointed
out that the Al aska Suprene Court has already acknow edged that
the permanent fund dividend appears to serve a public purpose.
Maybe the I RS woul d agree, she conment ed.

Nunmber 3116

REPRESENTATI VE GARA told the nenbers that he does not understand
why the public purpose versus private purpose issue raises
questions [with the IRS]. He asked if that issue is discussed
in her [opinion].

M5. COCK said she has not discussed that issue because she does
not understand it and thus she strongly urged the legislature to
obtain an independent view from a tax attorney. She noted that
there have been states that have set up funds that the IRS
determ ned created enough of a private benefit to have taxed
t hem She summarized her comments by saying there is the
theoretical potential to be a problem

Nunmber 2958
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REPRESENTATI VE OGG commented that the [Constitutional Budget
Reserve Fund] CBRF End-of-Year Balance chart reflects that the
two proposals on one end or the other buys the state about 3
years. He asked if it is possible to have nore flexibility in
Section 3 so that the legislature could decide in any given
climate which option of 60 percent to select; either 60 percent
to the general fund [or 60 percent to the dividend]. He asked
if that flexibility is desirable.

CO CHAIR WH TAKER commented that Representative (Ogg raises a
good point. He asked if the legislature has the consensus to do
that and determ ne the dividend on a yearly basis.

REPRESENTATIVE OGG reiterated his question as to the
advisability of putting that kind of flexibility in the bill

REPRESENTATI VE W LSON commented that this prem se would raise a
big fight every year. It would also extend the tinme spent on
this issue.

Nunmber 2654

CO CHAIR WHI TAKER agreed with Representative WI son. This bil
will allow the legislature to go to the voters and define the
split, rather than saying every year the legislature wll
deci de. There may be a "trust nme" factor [connected to that
flexibility].

REPRESENTATI VE OGG offered that inserting |anguage up to 60
percent allows the legislature [to ook at the fiscal climate]
and decide what percent to appropriate for dividends and the
general fund.

CO CHAIR WH TAKER said Representative (gg's suggestion sounds
like he would like to run governnent |ike a business. In a
busi ness environnment one could |ook at the fiscal situation, say
it's a difficult tinme, and since the books can't be bal anced,
not give a dividend. That would be purely a business decision

he comrent ed.

REPRESENTATIVE WLSON said if the public realizes what that
[ change] woul d do, she said she believes they would want nore of
a guarantee that [a dividend] would be there rather than have
that option [cone and go] fromyear to year

Nunber 2349
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CO CHAI R WHI TAKER asked the nenbers to give sone thought to this
subj ect . He said he hopes to nove the bill from conmttee at
t he next neeting.

[ HB 298 was hel d over. ]

Nunber 2321

The House Special Conmittee on Ways and Means neeting was
recessed at 8:15 a.m to a call of chair.

TAPE 03-25, SIDE A

Number 0040

The neeting reconvened 5:05 p.m Menbers present were
Represent ati ves Hawker, Whitaker, Rokeberg, Wyhrauch, W]Ison,
G uenberg, and Mbses. Representatives Heinze and Kohring

arrived as the neeting was in progress. Representatives Ogg and
Seaton were al so present.

HB 293- STATE SALES AND USE TAX

CO CHAIR WHI TAKER announced that the next order of Dbusiness
would be HOUSE BILL NO 293, "An Act levying and collecting a
state sales and use tax; and providing for an effective date."

MR. PERSILY explained that originally HB 293 was a state sales
and use tax. The version before the commttee now includes an
increase of $.12 per gallon in highway notor fuel tax that had
been proposed by the governor at the beginning of the session.
There are no changes in aviation gas, jet fuel, marine fuel, or
of f-road notor fuel, he added.

Nunber 0223

CO CHAI R HAWKER noved to adopt CS for HB 293, Version CSHB 293
bil.doc, dated 5/8/ 03, as the working docunent. There being no
objection, Version CSHB 293 bil.doc, dated 5/8/ 03, was before
the conmittee.

Number 0225

MR. PERSILY explained that Section 1 of the bill is the
enforcenment provision for notor vehicles that m ght be purchased
out of state. What this says is if an individual wshes to
regi ster his/her vehicle in Alaska, it wll be necessary to show
proof that the sales and use tax has been paid. Section 2
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rewites a significant portion of Title 29, it is rewitten to
elimnate the nunicipal authority to enforce, collect, and
adm ni ster sales and use taxes, he said. Under this version the
Departnent of Revenue would be responsible for admnistration
enforcenment, and collection of the sales and use tax. The
exenptions would be set by the legislature in statute and would
be applied to the rate rules nmunicipalities want collected. The
[tax] rate for nmunicipalities would still be up to them but the
exenptions, rules, and enforcenent would be handled by the
state.

MR. PERSILY went on to say Section 7 deals with the notor fue

tax increase which would go from 8 cents a gallon to 20 cents a
gal | on. He reiterated that this increase would not include
aviation gas, jet fuel, marine fuel, or off-road notor fuel.

Number 0409
REPRESENTATI VE WEYHRAUCH asked about Sections, 3, 4, 5, and 6.

MR. PERSILY responded that those sections are the rewites of
Title 29. He explained that this legislation sets a conbined
cap of state and nunicipal sales tax of 8 percent. Section 3
covers a phase-in [sales tax]. This legislation specifies that
when the tax goes into effect on January 1, 2004, whatever [tax]
the municipality has in place at that tinme will remain in place.
Therefore, if there is not sufficient room between the 8 percent
cap and what the nunicipalities have [on the books], the state
would collect less [in state sales taxes]. For example, if a
city gets a 6 percent tax as of January 1, 2004, the state would
collect 8 percent in that community, the city would receive its
full 6 percent, and the state would receive 2 percent. M.
Persily noted that this bill has a seasonal sales tax feature to
it because there is a 2 percent sales tax from Qctober 1 through
March 31 and 4 percent sales tax from April 1 to Septenber 30.
He expl ained that he is providing an overview of the bill rather
t han goi ng section by section.

Nunber 0617
MR. PERSILY turned attention to Section 9, page 9, line 21,
where it spells out the state's portion of the tax under the

seasonal tax. Section 3, page 4, describes how the sales tax is
shared with nunicipalities.
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REPRESENTATI VE  WEYHRAUCH commented that this would nean if an
i ndi vi dual purchased a car in the sumrer he/she would pay nore
tax than if it was purchased in the winter

MR. PERSILY responded that would depend on where the individua
lives. For exanple, Petersburg has a 6 percent tax and because
there is an 8 percent cap, those residents would pay 8 percent.
However, if the buyer lives in Anchorage, there would be a 2
percent tax in the fall [and winter] and 4 percent tax in the
spring and sunmer because Anchorage [don not already have a
muni ci pal sal es tax].

REPRESENTATI VE W LSON asked if a Petersburg resident could buy a
vehicle in Anchorage, pay the sales tax there because it is
| owner . She asked if the sales tax would only be charged where
the vehicle was purchased, provided the purchase took place in
state.

Number 0745

ROBYNN W LSQON, Revenue Auditor, Tax Division, Departnent of
Revenue, answered questions on HB 293. In response to
Representative WIson's question, she replied that it would
depend on whether that nunicipality had a use tax. She pointed
out that many localities do not have a use tax. For exanple, if
a car was purchased in Anchorage and taken to another city if
that city had a use tax, there would be sone rate adjustnents.
If the city where the purchaser lived did not have a use tax,
then he/she would just pay the tax where it was purchased.

Nunmber 0809

REPRESENTATI VE W LSON concl uded then that if she purchases a car
in state, and returns hone with it, she would not have to pay a
tax where she |ives.

M5. WLSON replied that if the town where she |ives does not
have a use tax, that would be correct. If the town does have a
use tax then there may be an additional fee. In further
response to Representative WIlson, Ms. Wlson clarified that she
woul d not pay the state tax again, but there may be a nunicipa

portion that nmay be adjusted if the city [in which she lives]
has a use tax.

Number 0933
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MR. PERSILY provided the follow ng exanple. If an individual
buys a vehicle in a comunity that has a 2 percent tax and
brings it back to his/her community where there is a 5 percent
use tax. In this case, the individual would owe the comunity
the 3 percent difference.

CO CHAIR WH TAKER pointed out that is no different than [the
current policy]. He explained his comment by saying that if she
were to purchase a vehicle in Anchorage today and return to her
community wth the vehicle, she wuld have to pay her
comunity's use tax.

REPRESENTATI VE W LSON responded that she did not do that [when
she purchased a vehicle].

MR. PERSILY pointed out that wthout the connection to the
vehicle registration, enforcenent is very difficult. Therefore,
this legislation includes a provision that specifies that in
order to register a vehicle there nust be proof of sales tax
paynent . The aforenentioned would ensure that individuals do
not buy cars in the Lower 48 in order to avoid sal es tax.

Nunmber 1036

MR. PERSILY told the conmttee that in Section 3 the departnent
was directed by the co-chairs to craft a way to phase-in a point
at which the state gets its full 2 percent and 4 percent, and
the communities get their 2 percent and 4 percent. This woul d
allow time for comunities to adjust their sales tax to stay
within the 8 percent cap. On January 1, 2004, any nmunici pal

sales tax that is in effect will be collected by the full anount
by the state. On January 1, 2008, the maxi num nunici pal sales
tax would be 6 percent. In response to Representative
G uenber g, \V/ g Persily specified that the aforenentioned
| anguage is in Section 3 on page 4, |line 22.

Nunber 1141

CO CHAIR WHI TAKER announced that M. Persily wll be working
through the bill section by section, but if he conmes to a point
in the bill where it is necessary to | ook at another section to
fully understand it, then he will nove to that section. The
commttee is |looking at Section 3, page 4, |ines 21-26, he said.

COCHAIR WH TAKER noted for the record that Representative
Seaton had joined the commttee.
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Nunber 1220

MR. PERSILY told the nenbers that nunicipalities with a sales
tax wll continue to receive the full amount of the nunici pal
tax for four years, through January 1, 2008. After January 1,
2008, state statute would specify that the maxi rum nuni ci pal
sales and use tax would be 6 percent. Therefore, a comunity
with a 7 percent sales tax would see a decrease in tax revenues
by 1 percent. On Jan 10, 2010, the maxi num municipal sales tax
rate would go to 5 percent during the sumrer, because during the
winter the state is only taking 2 percent so there is still 6
percent available for nunicipalities. However, during the
sumer of 2010 the nmaxi mum nunicipal rate would go to 5 percent.
During the sumrer of 2012 the maxi mum nunicipal sales tax would
be 4 percent, and the tax could still be 6 percent the rest of
the year. The intent of this [phased-in approach] is to give
municipalities tine to adjust to a state-nmandated | ower rate and
also allow municipalities to see how the state exenptions and
state adm nistered sales tax [inpact revenues]. M. Persily
noted that if this bill were to pass, nmany conmunities may find
they could collect the sane revenue with a lower tax rate.

Nunber 1348

CO- CHAIR WHI TAKER asked M. Persily to conment on what affect
the period between January 1, 2004, and January 1, 2008, would
have on municipalities.

MR. PERSILY responded that during that tinme period the state
woul d collect whatever sales tax rate is on the books and the
cities would receive the full collections off of that rate. He
agreed with Co-Chair Witaker's statenent that there is a 4-year
adj ust ment period and then a four-year set-down peri od.

Nunber 1431

REPRESENTATI VE = SEATON asked for clarification that t he
percentage goes up to 4 percent in the sunmer because the state

anticipates that there will be higher revenues then. However
he interpreted that to nean that when there are higher revenues,
the municipalities will collect |ess taxes.

MR, PERSILY clarified that what the state is saying in this
l egislation is that a seasonal feature is inportant to pass nore
of the burden on to nonresident visitors. Those cities that
have sales taxes at 5-7 percent will have to reduce their rate
to stay within the 8 percent cap for the eventual 4 percent
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state collection. M. Persily noted that because of fewer state
exenptions these cities nmay not see a |oss of revenue. It would
be necessary, once the state code is adopted, to conmpare it wth
the nmunicipal code item by item in order to see how it would
affect | ocal collections.

Nunber 1542
REPRESENTATI VE SEATON surmised that legislators will not know
what affect this required seasonal reduction in sales tax wll

have on municipalities until the entire process is conplete.

MR. PERSILY responded that each of the municipalities' finance

officers could look at the bill, conpare it to its existing
code, and probably reach a good estinmate with regard to how this
bill would affect nunicipal collection.

Nunber 1621

REPRESENTATI VE OGG said in the summer Kodiak has a | ot of people
buying groceries for the fishing season. Kodiak's current sales
tax is 6 percent, [with this bill it] would be up to 8 percent.
Therefore, he surmsed that the tendency would be for people to
pur chase supplies in Anchorage where the sales tax would only be
4 percent. He asked if M. Persily believes that kind of inpact
will be felt [by communities such as Kodi ak].

MR. PERSILY acknow edged that inposing a higher sales tax on
comunities that already have one, neans there is a risk of

affecting the |local econony. He stated that he could not
specul ate on the inpact, although it is sonmething the commttee
wll want to consider. M. Persily comented that human nature
being what it is there will be sonme people who will go out of
their way to save a little noney. Adding to the sales tax is
going to increase the cost of purchasing goods. He said he

could not provide any estinates between conmunities, but common
sense says that it would affect sone spending deci sions.

Nunber 1815

REPRESENTATI VE OGG conmented that nost of the testinony heard on
this bill has come from areas outside the netropolitan areas of
Fai rbanks or Anchorage and many of these communities already
have high sal es taxes. He said it would be good to know what
inpact this bill wll have on small conmunities. He questi oned
whether this wll cause comerce to flow out of snaller

comunities to [l arger urban] areas.
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MR. PERSILY replied that the departnment does not have the
ability to create a nodel to predict the inpact of a higher
sales tax and the effect it wll have on shopping habits.
Al t hough there nmay be econonmists sonmewhere in the country that
could do that, he said he does not know of anyone who could do a
credi bl e nodel .

Number 1930

REPRESENTATI VE OGG said he believes there is a delicate bal ance
and if it is altered, then things start to shift. He said he
wants to know what that potential shift will be before noving
into it.

CO- CHAIR WHI TAKER reiterated that if the |egislature does not do

sonet hi ng, the consequences are dire. He added that it will be
necessary to make adjustnents to the bill in this body as well
as the other body. This bill allows for a tine period of
adj ust nment .

CO-CHAIR WH TAKER noted for the record that Representatives
Hei nze and Kohring had joined the neeting.

Number 2108

REPRESENTATI VE SEATON asked M. Persily if he understands this
correctly. In communities that have, for exanple, a 6 percent
sales taxes in place, the tax would be capped at 8 percent. The
sane 8 percent wll be charged, but based on whether it is
winter or sunmmer wll determine what [percentage] goes to the

city and what [percentage] goes to the state.
MR. PERSI LY responded that is correct.
Nunber 2149

REPRESENTATI VE WLSON offered a hypothetical exanple in which
the sales tax is 6 percent in Kodiak. 1In such a situation, what
woul d the City of Kodiak collect in 2004, she asked.

MR. PERSILY replied that on January 1, 2004, the state would
collect a total of 8 percent with 6 percent going to Kodiak and
2 percent to the state. Under this bill, in Kodiak's case there
would be a 5 percent Iimt January 1, 2010. During the sunmer
nonths the state would continue to collect 8 percent of which 5
percent would go to Kodiak and 3 percent to the state. In the
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w nter nonths, the state would continue to collect 8 percent of
which 2 percent would go to the state and 6 percent to Kodi ak.
On January 1, 2012, the final year of the phase-in, when the

municipal limt is 4 percent in the sumer nonths, the state
would collect 8 percent, keep 4 percent, and give Kodiak 4
percent. In the winter the state would give Kodiak 6 percent

and keep 2 percent.
Nunber 2319

REPRESENTATI VE W LSON asked if she understands this correctly.
In Kodiak's case the state will collect 8 percent, and give back
6 percent until the year 2010 at which tine the state wll
continue to collect 8 percent, but only return 5 percent to
Kodi ak.

MR. PERSILY responded that Kodiak wll get 5 percent in the
sumer nonths, and 6 percent in the wnter nonths when the
state's rate drops. M. Persily turned to Section 5, page 5,
whi ch covers the sane phase-in |anguage for cities. It has the
sane effect, one for boroughs, and one for cities.

Nunber 2417
REPRESENTATI VE GRUENBERG asked about wunified rmunicipalities.

MR. PERSILY responded that he is not sure whether wunified
municipalities fall under boroughs or cities.

Number 2440

REPRESENTATI VE SEATON rel ated that the comrunity of Homer has a
3.5 percent [sales tax] while the borough has a 2 percent [sales
tax], and therefore the total sales tax is 5.5 percent. Wi ch
entity | oses noney, he asked.

MR. PERSILY responded that since both the borough and city fal
under the [8 percent cap], the state would |ose out on
collections while the city and borough would receive the full
anmount .

Number 2559

MR. PERSILY pointed out that Sections 6-8 deal with notor fue
t ax change.
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REPRESENTATI VE GRUENBERG noted that Sections 6 and 7 refer to 20
cents per gallon and Section 8 refers to 18 cents per gallon.
He asked why there is a difference in [the notor fuel] tax.

M5. WLSON replied that Section 8 addresses the fuel wused on
hi ghways. Currently, an individual would pay [a tax of] 8 cents
a gallon on fuel. |If the fuel is used off-road, that individua
woul d be entitled to a 6-cent refund, which nmeans 2 cents woul d
be paid. This bill does not change taxation of net fuel used
of f-road, so an individual would pay 20 cents for that gallon of
fuel and then be refunded 18 cents. This section is a refund
provi sion which maintains the status quo under which 2 cents per
gallon is paid for off-road use.

Nunber 2746

REPRESENTATI VE GRUENBERG commented that there is an increase of
12 cents per gallon.

M5. WLSON replied that is correct. The fuel wused on the
hi ghway is increased by 12 cents per gallon. To keep status quo
on the off-road highway use, the refund is increased which keeps
the fuel tax at 2 cents per gallon.

REPRESENTATI VE WEYHRAUCH commented that nany people pull their
boats or RVs to the gas station, and fill-up both tanks at sane
tinme. He said he is pretty sure that nost people do not apply
for a refund even though these are off-road vehicles.

Nunmber 2853

M5. WLSON told the nmenbers that a boat is considered "marine
use" and is in a separate section, so it is not consider off-
road for state purposes. She agreed that it is true that
refunds are available for off-road vehicles by submtting a form
and recei pt for purchase of the fuel to the state.

Number 2905

REPRESENTATI VE OGG asked if this section delineates that the
state will be the collector of sales tax.

MR. PERSILY, in response to Representative (Ogg, said that the
state would administer, collect, enforce, audit, and send the
checks to the comunities where the state has collected on
behal f of that comunity.
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Nunber 2940

REPRESENTATI VE OGG suggested that there nmay be [sone econom c
advantage] by using tax collection systens that cities already
have in place and suggested sone flexibility be witten into the
l egislation. Cities may be better at tax collection due to the
fact that they know the people and the system is already in
place. He reiterated that he believes it would be beneficial to
allow the state to use the existing nunicipal tax structure to
coll ect the sales tax.

MR. PERSILY pointed out that this bill would bring A aska into
conpliance with the Streamined Sales Tax Project, which is a
nationw de effort. This conpliance would allow the state to
obtain sales tax from the Internet purchases, mail orders, and
catal og sales if Congress changes the law. This will be worth a
lot in future. One of the requirenents of [conpliance] is that
the state be the admnistrator of the sales tax. The idea is
t hat busi nesses would send one check to the state rather than to
many different local jurisdictions. Al though this would not
stop the state from working on contract or sone other agreenent
with local nmunicipalities to assist in enforcement work, in
order to conply with the Stream ined Sales Tax Project the state
nmust be the central admi nistration point.

Nunber 3143

REPRESENTATIVE OGG replied that is exactly his point; if the
state is the central admnistration point why not give the state
the option of allowing a city to be agent. The city as the
agent would not nean that sovereignty of collecting the tax
woul d passes to the nmunicipality, but it could allow for tax
collection locally. If this would save noney and collect nore
taxes, he said he believes it would be a viable option.

M5. WLSON explained that this is an effort to nmintain
sinplicity for businesses, particularly for businesses that have
commerce in nultiple |ocations. The goal is for that business
to wite one check. For instance, a conpany could contact the
state and ask for the sales tax rate for a particular zip code.
This woul d enabl e businesses to rely on the state to advise them
when there is a change in the rate. M. WIson said that to the
ext ent t hat arr angenent IS not t hr eat ened, a contract
arrangenment would not be a problem The overall goal is to keep
it sinple for businesses and not to have, for exanple, 10 audit
teanms comng in to audit a business for 10 different localities.
Only the state would do the audit; however, there would be
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nothing to prevent the state from contracting with a city to
performan audit.

Nunber 3410

REPRESENTATI VE GRUENBERG referred to Section 7, page 7, and
asked why the legislature would increase the tax on notor
vehicle fuel when there is no increase on aviation gas,
watercraft fuel, and aviation jet fuel.

MR. PERSILY responded that was a decision nade by the
adm ni strati on. He pointed out that in Al aska's case the notor
fuel tax rate is the lowest in the nation and has not increased
in over 30 years. M. Persily comented that those facts
entered greatly into the decision.

Nunmber 3450

REPRESENTATI VE GRUENBERG asked how aviation gas, watercraft
fuel, and aviation jet fuel rates conpare with the rates in
ot her states.

MR, PERSILY comrented that he could get that information. He
said the collections on aviation gas, watercraft fuel, and
aviation jet fuel is not very significant. |[If this is an effort
to ook for nore revenues to pay for public services, there is a
lot nore gas that goes into cars, pickup trucks, and SUvVs.
Currently, there are exenptions witten into state statutes for
the cargo busi ness out of Anchorage airport, he added.

Nunmber 3545

REPRESENTATI VE CGRUENBERG questioned [why] this exenption [for
cargo] is in state statute and is letting huge planes go through
Al aska and not raising taxes at all.

MR. PERSILY responded that the decision [to provide these
exenptions] was made by the l|egislature sone years ago as an
incentive to help build the international cargo business in
Al aska.

Number 3621
REPRESENTATI VE ROKEBERG conmented that it is a very conplex

issue, and not nerely an incentive [to the international cargo
busi ness] .
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CO CHAIR WH TAKER pointed out that this is not such a conplex
issue that an answer to Representative Guenberg's question
cannot be obtained. He told Representative Guenberg that an
answer to his question would be provided.

Nunmber 3652

MR. PERSILY explained that in Section 9, page 9, Chapter 44, is
the sales and use tax |anguage and nost of the |anguage deals
with the nechanics of collecting and admnistering the tax.
Page 9, line 21, covers the state portion of the tax, 2 percent
in the wwnter and 4 percent in the sumrer, and explains that the
anount is decreased based on what the city or borough tax may
be. M. Persily pointed to one provision on page 10, line 22

which requires that the sales and use tax nust be stated
separately on the sales so the purchaser knows the anpunt of the

tax and the anount of the goods. On page 11, line 3; he
expl ained that "Nexus" neans to the full extent under federa
law and the U S. Constitution. Therefore, if an entity has a

nexus or any connection with the State of Al aska, a sales and
use tax can be coll ected.

Number 3829

REPRESENTATI VE GRUENBERG of fered a technical anmendnent, on page
11, line 5, insert the word "a" before the words "nexus with the
State of Al aska". There being no objection, the technical

anendnent was adopt ed.

REPRESENTATI VE W LSON asked for an exanple of soneone with a
nexus with the State of Al aska.

M5. WLSON posed an exanple in which a catalog conpany buys

pr oduct s. If the aforenentioned conpany has no presence or
connection in the state of Alaska, [the consuner] would be
responsi ble for the use tax. | f, however, that catal og conpany

had an office or sone a physical presence in the state, then
t hat catal og conpany woul d have to collect the tax.

Nunber 3927

REPRESENTATI VE GRUENBERG pointed out that the |anguage on page
10, lines 27-28, AS 43.44.040(c), inpinges on free speech in a
comercial context and the ability to contract. He asked why
the state has such an overriding interest in inposing such a
prohi bi tion.
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M5. WLSON replied that she is not an attorney; however, she
related that nost states have this provision. The goal of the
provision is to ensure that all businesses are on a |evel
playing field, so that there is not one retailer advertising
that it will absorb the tax.

REPRESENTATI VE GRUENBERG asked if anyone has checked to see if
this provision [is allowabl e under the constitution].

Nunmber 4028

CO CHAIR WH TAKER replied that he would guess that it has not
been checked. He told Representative Guenberg that he is
maki ng notes of questions that need to be answered and a witten
opinion will be obtained from Legislative Legal and Research
Ser vi ces.

Nunber 4044

MR. PERSILY referred to page 11, line 7, which deals with exenpt
sal es. Thi s | egi sl ation i ncl udes a requi r ement for
certificates. If, for exanple, an individual 1is purchasing
sonet hing that is exenpt from sales tax, an exenption

certificate would be presented to the business so the business
has sone assurance that it is a nontaxable item The depart nent
shal | provide these exenption certificates.

REPRESENTATI VE HEI NZE comrented that she feels very frustrated
that she did not have tinme to read the bill. The review of the
bill is going so fast, she said, that she does not fully
under stand what the commttee is doing.

Number 4214

MR. PERSILY referred to page 12, line 6, which deals wth
exenpti ons. Line 6 explains that any sales to or by governnent
agenci es, whether federal, state, or nunicipal, would be exenpt
from sales tax. Subsection (b) on page [12] nakes it clear that
utilities are not exenpt fromthe sales and use tax, he said.

M5. WLSON pointed out that page 12, lines 11-12, clarifies that
that although governnent entities are exenpt, that exenption
does not include utilities that m ght be provided by a city or
governnental entity.

Nunber 4411
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MR. PERSILY further clarified that if there is a nunicipally
operated utility that sells services to residents or businesses,
those services are subject to a sales tax as opposed to the
governnment, for exanple, selling land, which would be exenpt.
In response to Representative WIson, M. Persily pointed out
that the Gty of Wangell provides utilities and charges a sales
tax on those utilities. That practice would continue under this
| egi sl ation, he said. M. Persily explained that although
subsection (a) on page 12, line 6, specifies that governnent
sales are exenpt from sales tax, that exenption does not apply
to utility services provided by governnent.

Number 4506

MR. PERSILY addressed page 12, line 13, regarding sales to or by
501(c)(3) corporations. That | anguage specifies that sales to
or by the IRS are exenpt from the tax. M. Persily clarified
that this is about charitable organizations. Although there are
other |RS tax-exenpt organizations, a 501(c)(3) is the IRS
designation for charitabl e organi zations.

Nunber 4604
REPRESENTATI VE GRUENBERG directed attention to page 12, line 9,
where it refers to federally recognized tribes and asked if that

woul d include all Native organizations.

M5. WLSON responded that there is a |Ilist of federally
recogni zed tri bes.

MR. PERSILY added that the federally recognized |ist does not
i ncl ude regional Native corporations.

TAPE 03-25, SIDE B
Nunmber 4648

REPRESENTATI VE WEYHRAUCH agreed that the federally recognized
tribe list does not include regional corporations.

Nunmber 4631

MR. PERSILY reviewed exenptions from the sales tax starting on
page 12, line 17, which provides that purchases nade under the
food stanp program or WC program are exenpt; line 23 provides
that wages, salaries, and conmssions are exenpt; Iline 27
provi des that insurance premuns are exenpt; line 31 provides
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that dividends and interest are exenpt; and page 13, line 5
provi des that garage sales or isolated or occasional sales, and
fundrai sing by nonprofit groups that may not be a 501(c)(3) are
al so exenpt.

Nunmber 4500

REPRESENTATI VE SEATON asked why proceeds from the sales of
stocks, bonds, or securities are exenpt.

MR. PERSILY said there would be very tough admnistrative

problenms with [taxing stocks, bonds, or securities]. For
exanple, would the sales tax be on gross proceeds of the sale or
just on the profit. Furthernore, if an individual |ost noney on

the sale, would the state want to send back sone sales tax on
the anmpbunt the individual |ost.

Nunber 4417

M5. WLSON replied that traditionally sales tax has been applied
to tangi ble personal property. This legislation is a broader
bill and direction was given to exenpt those itens.

REPRESENTATI VE GRUENBERG comment ed that he can see why the state
m ght not want to tax a citizen who sold stock. He asked if
that would al so apply to the purchase of the stock

MR. PERSILY restated Representative Guenberg's question by
using the exanple of an individual who buys stock from Merrill
Lynch. Does Merrill Lynch charge that individual sales tax on
t he purchase of the stock, he asked.

M5. WLSON replied that the bill taxes sales of tangible
personal property and services; stock is intangible so it falls
outside the prevue of this bill

Nunber 4255

REPRESENTATI VE GRUENBERG asked if he is correct in saying that a
copy wite or a patent purchase is not taxable.

M5. WLSON responded that is correct.
Number 4228

MR. PERSILY explained that normally a sales and use tax deals
with tangible personal property; those itens Representative
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Gruenberg nentioned are intangible. He added that he is not
aware of a constitutional prohibition against a sales and use
tax on an intangible item but it would put Al aska at the
| eadi ng edge in finding things on which to assess a sal es tax.

REPRESENTATI VE SEATON asked if fishing permts would be
nont axabl e.

M5. WLSON replied that is correct; it is an intangible asset.

MR. PERSILY referred to page 13, line 13, which deals wth
househol d effects brought into Al aska and noted that these itens
woul d not be taxed.

Nunber 4136

REPRESENTATI VE MOSES inquired as to whether the tax would apply
to construction canps where there are bunkhouses and ness halls.

M5. WLSON responded that real property is not being taxed.
However, there is no exenption provided for neals, services, and
| odging. |If these neals and services are being sold there is no
exenption, and therefore, they woul d be taxable.

MR. PERSILY posed an exanple in which an individual contracted
with a conpany to provide neal services to his/her work crew at
a construction or fish site. The amount of noney under that
contract woul d be subject to taxation under this |egislation.

REPRESENTATI VE MOSES commented that [in nmany cases] it is in
i eu of wages.

MR. PERSILY replied that an argunment could be nade that a
portion of all purchases goes to wages of soneone who provided
the service or sonmeone who built the product. This is nmuch |ike
a sales tax that would have to be paid to an accountant to do a
tax return, or to a nmechanic who fixes your car, or to a conpany
that provides neal services at the work site; they are services
and woul d be taxed.

Nunber 3940
M5. WLSON comrented that in this situation, the business is in
effect the consunmer of the service. Al t hough the benefit is

passed on to the enployees, the business is the consuner of the
neal service.
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REPRESENTATI VE MOSES stated that he needs nore clarity on this.
On the North Slope [these conpanies] should be taxed. [ There
are enployees] eating in ness halls or being provided | odging
and not being charged. He stated he believes it is essential
[that it be subject to sales and use tax].

MR. PERSILY posed an exanple in which an individual is operating
a business on the North Slope and contracts with sonmeone to
provide neal service to the conpany's workers. That i ndivi dua
woul d have to pay sales tax on that service that was purchased.
If the business is providing neals and | odging to the workers at
no charge, as Representative Mses nentioned, there is no
taxabl e transaction there. There is no tax charged to those
wor kers because they did not purchase services or goods.

Number 3800

REPRESENTATI VE OGG asked about the exenption for occasional
sales. He asked about the |anguage that refers to "other than a
vehicl e® and asked how that applies to a rowboat or sail boat.
Wul d such itens be taxed, he asked.

M5. WLSON agreed that there needs to be sone clarification in
reference to the term "vehicle.” The intent of this section is
to not tax garage sales, for exanple; however, if an individua
sells a car every five years that should be taxable. M. WIson
reiterated that the |anguage could use sone clarification either
t hrough statute or regul ation

Nunmber 3643

CO CHAIR WH TAKER agreed with Ms. WIlson that there is need for
clarification; however, he said he would be concerned if that
clarification were to be done through regul ati ons because this
is quite a substantial issue.

Nunmber 3635

MR. PERSILY referred to page 13, line 18, where there is a cap
on notor vehicles, watercrafts, aircrafts, and nobile hones,
regardl ess of the purchase price of those itens. A sales tax
woul d be charged up to the first $5,000 of the price. For
exanple, if there were an 8 percent sales tax and an individua
bought a $30,000 car, sales tax would only be charged on the
first $5,000.
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REPRESENTATI VE W LSON asked if the sales tax would be collected
when [the buyer] changes the registration.

MR, PERSILY said that is correct.
[ HB 293 was hel d over. ]

ADJ OQURNIVENT
Nunber 2321

There being no further business before the commttee, the House

Special Commttee on Ways and Means neeting was adjourned at
6:00 p.m
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