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- HEARD AND HELD
PREVI QUS ACTI ON
No previous action to record
W TNESS REG STER

KEVI N DUFFY, Acting Conmi ssi oner

Al aska Departnment of Fish & Gane ( ADF&G

Juneau, Al aska

POSI TI ON STATEMENT:  During the hearing on EO 107, explained the
reorgani zati on of ADF&G

TOM I RWN, Comm ssi oner

Department of Natural Resources (DNR)

Juneau, Al aska

POSI TI ON STATEMENT:  During the hearing on EO 107, explained the
role of DNRin the transfer of the habit division.

KERRY HOWARD, Acting Director

Di vi sion of Habitat and Restoration
Al aska Departnent of Fish & Gane ( ADF&G
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Juneau, Al aska
POSI TI ON STATEMENT: Answered questions during the hearing on
EO 107.

CHRI S KENNEDY, Assistant Attorney GCeneral

Envi ronnental Section

Civil Division (Anchorage)

Department of Law (DQL)

POSI TI ON STATEMENT: Answered questions during the hearing on
EO 107.

PAM LaBOLLE, President

Al aska St ate Chamber of Commerce

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of EO 107.

ALEX VWERTHEI MER

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in opposition to EO 107 and
of fered his perspective as a fisheries biologist.

RON WOLFE, Corporate Forester

Seal aska Corporation

Juneau, Al aska

POSI TI ON  STATEMENT: On behalf of the Sealaska Corporation,
testified in support of EO 107.

CARL ROCS|I ER

Juneau, Al aska

PCSI TI ON STATEMENT: Testified as a concerned citizen and as a
former conmm ssioner of ADF&G in opposition to EO 107.

DAVE HANNA
Juneau, Al aska
POSI TI ON STATEMENT: Testified in opposition to EO 107.

AURAH LANDAU

Juneau, Al aska

POSI TI ON STATEMENT: During hearing on EO 107, pointed out that
no authority would exist for stream buffer enf or cenent,
protection, and nonitoring on federal |and, and explained the
effects to the state as a conseguence.

ERI C LEE

Pet ersburg, Al aska

POSI TI ON  STATEMENT: Testified to explain why efficiency and
stream ining, as stated goals of EO 107, are inappropriate and
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dangerous priorities for managing the habitat, and to ask the
committee to overturn EO 107.

BRUCE BAKER

Auke Bay, Al aska

POSI TI ON STATEMENT: Testified as a retired deputy director of
the Division of Habitat and Restoration, urging the commttee to
rej ect EO 107.

FRANK RUE

Juneau, Al aska

POSI TI ON  STATEMENT: Testifying on behalf of hinself and
referring to his previous work experience for both DNR and
ADF&G, explained why noving the Division of Habitat and
Restoration out of ADF&G would lose efficiency;, wurged the
commttee to reject EO 107.

PAULA TERRELL

Al aska Marine Conservation Council (AMCC)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in opposition to EO 107; defined
single wversus nultiple permts, listed questions for the
committee to consider, and stated a list of mninum requests
i ntended for the adm nistration through the |egislature.

CENE HARRI SON

POSI TI ON STATEMENT: Testified on behalf of hinself regarding
the loss of checks and balances resulting from EO 107 and to
urge the commttee not to support it.

LANCE TRASKY

Anchor age, Al aska

POSI TI ON STATEMENT: Testified as a fisheries biologist with 30
years' experience, asking the commttee not to change a system
that is efficient and effective, but to reject EO 107.

DOUG HI LL

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on behalf of hinself to clarify
the Fraser [Institute] report, to describe EO 107 as a serious
threat to fish and wildlife, and to urge the comrmittee to reject
EO 107.

DAN ROSENBERG

Anchor age, Al aska

POSI TI ON STATEMENT: Testified that he has worked for ADF&G for
the past 20 years in what is currently the Division of Wldlife
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Conservation, and described EO 107 as counterproductive to both
Al aska's econony and its environnent.

JOHN STURGEON

Koncor Forest Products

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of EO 107, saying he
thinks it will bring nore efficiency to state governnent.

Bl LL STEVENS, President

Cassandra Energy Corporation

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of EO 107.

PAUL SHADURA |1, President

Kenai Fi shernmen's Association

Kenai, Al aska

POSI TI ON STATEMENT: Commented on reports relating to EO 107 and
suggested ways to strengthen it.

DON CORNELI US

Pet er sburg, Al aska

POSI TI ON STATEMENT: During the hearing on EO 107, testified as
a retired ADF&G biologist in regard to the role of habitat
biologists in applications for permtting and the |ink between
agenci es.

M KE M LLI GAN

Kodi ak, Al aska

POSI TI ON  STATEMENT: Brought a fiduciary concern to the
attention of the commttee and said he is "somewhat cautious”
and agai nst EO 107.

TI M JUNE
Hai nes, Al aska
POSI TI ON  STATEMENT: Testified as a 22-year commerci al

fisherman; urged the commttee to soundly reject EO 107 and to
i ncrease the budget to the habitat division.

Bl LL HAUSER, Ph. D.

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in opposition to EO 107 as a
fisheries scientist with over 30 years' experience.

W LLY DUNN
Homer, Al aska
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POSI TI ON STATEMENT: Testified that he thinks EO 107 will have
| ong-term negative inpacts on [Alaska's] fish and wildlife;, wll
precipitate lawsuits; and is an issue that should be taken on by
the |l egislature and the public, rather than by executive order.

NI CKY SCARZI

Honmer, Al aska

POSI TI ON STATEMENT: Testified on EO 107; questioned whether
habitat biologists will be as readily accessible in DNR as they
are in ADF&G and answered a question regarding Title 16
permtting.

SETH LI TTLE

Al aska Center for the Environnment (ACE)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Testified on behalf of ACE to define the
m ssions of ADF&G and DNR, to predict the effect of EO 107 on
the existing system of checks and balances, and to urge the
| egi slature to support the resolution to di sapprove EO 107.

ERI C KNUDSEN, Ph. D.

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified as a professional fisheries
scientist wth over 20 vyears' experience to list three
scientifically-based points that argue for a resolution to
reject EO 107.

DALE Pl HLMVEN

Ket chi kan, Al aska

POSI TI ON STATEMENT: Testified that he is against EO 107 as a
proposal that would dramatically weaken protection of the areas
essential to the fishing and tourism industries for the short-
termgain of the tinber industries.

MATTHEW LaCRO X

Wasi |l a, Al aska

POSI TI ON STATEMENT: Testified as one of 22 habitat biologists
and permtters in ADF&G s Division of Habitat and Restoration
who received a l|ayoff notice; sunmarized the inpacts the
proposed executive order wll have and asked the conmttee to
support the joint resolution rejecting EO 107.

GARVAN BUCARI A

Wasi |l a, Al aska

POSI TI ON STATEMENT: Testified by citing references to the state
constitution and asked the commttee to reject EO 107.
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ACTI ON NARRATI VE

TAPE 03-21, SIDE A
Nunmber 0001

CHAI R BRUCE WEYHRAUCH called the House State Affairs Standing
Committee neeting to order at 6:34 p.m Representati ves Hol m
Dahl strom Lynn, Berkowitz, and Wyhrauch were present at the
call to order. Representati ves Seaton and G uenberg arrived as
the neeting was in progress.

EXECUTI VE ORDER 107 - TRANSFER OF HABI TAT FUNCTI ONS FROM ADF&G
TO DNR

[ Cont ai ns di scussion of HB 78]
Nunber 0033

CHAI R WEYHRAUCH announced that the only order of business was
Executive Order (EO 107, transferring habitat functions from
ADF&G t 0o DNR.

Number 0091

KEVI N DUFFY, Acting Conm ssioner, Alaska Departnent of Fish &
Gamre (ADF&G), referred to a handout titled "Reorganization
Proposal In Accordance Wth Executive Oder No. 107" [in
commttee packets] that he said he'd sumari ze. He noted that
under the category of functions noving to the Departnent of
Nat ural Resources (DNR) there are 36 positions, including those
for Title 16 fish passage and anadronous fish stream permtting;
the anadronmobus waters catalog, a regulatory function; project-
related research and nonitoring; consistency reviews; ACW
[ Al aska Coastal Managenent Progran] plan review, review of 6217
docunents; the coastal boundaries atlas; and Forest Resources
and Practices Act ("Forest Practices Act") permtting.

ACTI NG COW SSI ONER DUFFY said within ADF&G are a certain nunber
of habitat functions nmaintained and noved into other operating
di vi si ons. He noted that wunder the category of "functions
noving to sport fish" are 18.5 positions, including those for
the fish stream surveys and data base; various research and
restoration projects; oil spill contingency plan reviews; ACW
support to the ADF&G comm ssioner; and [not included in the |ist
on the handout] the Kachenak Bay National H story and Research
Reserve program
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ACTING COW SSI ONER DUFFY noted that wunder the category of
"functions nmoving to wildlife conservation' are 5.5 positions,
including those for special areas permtting; access defense;
the "CARA/ SWG' program and the North Slope grizzly project. He
noted that the two positions noving to the functions of
"community fish" are for log transfer facility (LTF) dive
surveys and mariculture leasing efforts. He noted that there is
al so one position in the ARLIS [Al aska Resources Library and

Information Services] library in Anchorage, which will be noving
under the Exxon Valdez QI Spill (EVOS) trustee council
structure that will be maintained at ADF&G

Nunmber 0282

ACTI NG COW SSI ONER DUFFY referred to the next set of pages in
t he handout . He explained that the first flowhart shows DNR
and its area offices. He pointed out the chart for ADF&G and
one for Kachemak Bay Research Reserve. He indicated that sone
charts were not included because they woul d cause confusion. He
pointed out the wldlife-conponent chart and the EVOS-conponent
chart, |l ocated on the next page of the handout.

ACTING COW SSI ONER DUFFY referred to the fourth page [after]
the cover page, which shows anticipated layoffs and vacant

positions to be deleted. He said 12 vacant positions aren't
going to be filled, and this streamining effort is anticipated
to result in a layoff of approximtely 22 enployees. Not i ng

that 36 ADF&G habitat positions will nove to DNR, he said a
remai nder of 38 positions will nove into other ADF&G divisions.

ACTI NG COW SSI ONER DUFFY referred to a flowhart on the next
page that identifies a new structure under DNR The follow ng
page shows the positions to be noved into the Division of Sport
Fish and where they wll be |ocated. He noted that the | ast

page of the handout is a press release. He rem nded the
commttee that he and Commissioner Irwin did a "press
availability" last Friday afternoon. He deferred further

comments to Conmi ssioner |rw n.
Nunber 0424

TOM | RWN, Conmm ssioner, Departnent of Natural Resources, began
by giving the commttee a background of the process to date. He
said he feels that a select team was put together, nade up of
representatives from the habitat division and DNR, individuals
who have worked on the "permt schenes, " and various
representatives from "the |egal side.” These individuals have
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been neeting regularly in order to be prepared. He thanked all
t hose involved for the incredible amount of work done. He noted
that others were available to answer questions.

COM SSIONER I RWN highlighted his experience in business,

permtting, and natural resources. He enphasized his belief
that this change wll work. He offered the belief that it's an
appropriate, conprehensive idea that will be good for the state,
for business, and for the environnent. He said no one would be
short-circuited through the process because each is vital. He
said [EO 107] wll facilitate efficiencies believed to be
critical. He added that he welcones the significant nunber of
peopl e who will be coming to DNR fromthe habitat division.

Nunber 0613

COM SSIONER IRWN referred to an organi zational chart, the top
of which shows the "Ofice of Habi t at Managenent and

Permtting." He explained that it has a direct line into the
office of the comm ssioner and won't be "blended away"” wth
another office with another departnent. He noted that the

bottom of the chart shows seven area offices, a sinplification
from the previous system of having field and regional offices.
What dictated the areas was the amobunt of work being done; these

area offices will report "into an operations nanager, into a
director.™ Commi ssioner Irwin said he 1is convinced that
conpetent people will nove over and will get the full attention

t hey deserve for protecting the habitat.

COWM SSI ONER | RW'N di sagreed with the notion that ADF&G woul dn't
work with DNR and that there would be a conplete separation. He
said he and Acting Conm ssioner Duffy will work out a nmenorandum
of wunderstanding (MOU) to make sure nothing falls through the
cracks. Stressing that there wuld be no sacrifice to
[ Al aska' s] environnment, he noted that he has three Al aska-born
grandchil dren for whom he wants two things: for themto be able
to work in Alaska, and for Alaska to be as environnentally
special for themas it is for him

Nunmber 0800

COM SSIONER IRWN referred to the Fraser [Institute] report.
He said it is very sobering to read the report, which polls the
major mning conpanies in the world yearly; he indicated the
results for 2002 have been published and he is enbarrassed for
Al aska. The poll is in tw parts: the resources, for which
Al aska ranks very well, and the political perception, based on a
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score of 0-100, with 100 being the best. Al aska "ranked" 50, he
sai d. Comm ssioner Irwin remarked, "Wether it's perception or
reality, they vote with their pocketbook. They're telling us
now that the major mning conpanies find it nore politically
acceptable to do investnment in both Russia and China than
Al aska." Indicating Al aska needs to change that perception, he
opined that [the state] can develop resources in a very
responsi bl e and effective manner whi |l e protecting t he
envi ronnent .

Number 0906

ACTI NG COW SSI ONER DUFFY said he and Conmissioner Irwin have
been working hard to ease the reorganization and transition of
staff to DNR He said ADF&G is very fortunate to enploy nmany
talented staff in its habitat division; their skills will still
be available to maintain and protect the state's inportant fish
and wldlife habitat resources in both agencies, under EO 107

He told the committee that Governor [Mrkowski] has said the

| evel of habitat protection will not be dimnished, and "this is
an expectation that all of us hold." He said he is working to
ensure that those who are noving to DNR wll <continue to

regul arly have contact with ADF&G and their counterparts there.
He noted that Comm ssioner Irwin had referred to an MU that
will be part of that structure.

ACTI NG COW SSI ONER DUFFY said sone enpl oyees in ADF&G s habit at
division feel their integrity has been challenged recently. He

said, "I want to go on record as saying that your work speaks to
your professionalism and vyour dedication, as professional
enpl oyees for the State of Alaska."” He added, "The i nportant

work that these people do in balancing responsible devel opnent
with the long-term needs of fish and wildlife habitats and users
of these resources wIll continue wunder this new executive
order."

Nunmber 1003

CHAI R WVEYHRAUCH noted that Sitka doesn't have a regional office
or field office where biologists are working. He asked, "Do
they get subsumed in your flowhart here, to Juneau or
Pet ersburg, Prince of Wales? Were do those fol ks go?"

COWM SSI ONER IRWN  answered, "The state has a very
straightforward bidding; we don't choose that. W've chosen the
positions that we need to acconplish the work." He said a

prioritization was nade with respect to where the work needed to
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be done; vacancies are shown on the charts in the handout. He
mentioned seniority, the bidding procedure, and an opportunity
to either remain in [ADF&G or conme over into "habitat."

CHAI R WEYHRAUCH asked if the Sitka office will close.

COMM SSI ONER | RW N answer ed yes.

CHAIR WEYHRAUCH asked Comm ssioner Irwn to respond to the
fol | ow ng:

The argunment has been nmade that with the state having
a cadre of biologists in ADF&G doing permtting review

that are now being transferred to DNR, ... the state,
particularly on federally licensed projects Ilike
hydroel ectric developnent, ... would be losing the
expertise with [its] bi ol ogi st s, or losing the
manpower to do the analysis, and then the permtting
review would go to federal agencies |ike Fish and
Wldlife Service, which wuld in fact slow down
proj ects.
Number 1090

COM SSIONER ITRW N responded that he clearly stands for the
state doing everything it can on its own. He related his belief
in state's rights and said he'd like to see the state doing
nore; for exanple, he feels strongly that the state should be
doing its own National Pollutant D scharge Elimnation System
(NPDES) program He deferred to his staff.

CHAI R WEYHRAUCH reiterated his question. He added that he is
particularly concerned wth the Lake Dorothy hydroelectric
proj ect.

Number 1154

KERRY  HOWARD, Acting Director, Division of Habi t at and
Restoration, Al aska Departnent of Fish & Gane, responded:

In the group of habitat biologists that will be noving
to DNR, along with the Title 16 functions that you' ve
heard, they will be performng both under "840" and
"870." The same group of biologists wll also
continue to review land-use planning docunents,
whet her they are federal or state, so the expectation
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is,

the biologists at DNR will continue to perform

that functi on.

Wth hydro projects, the circunstance will continue to
be what we have right now. Under Federal Energy
Regul atory Conm ssion, or FERC, they ... are required

to seek the input of the Departnent of Fish & Gane.

That authority has always been vested in the Division
of Sport Fish. That will continue to be there to the
ext ent [that if] they want input from habitat

bi ol ogist at DNR, there will habitat biologists at DNR
that they can continue to work with.

CHAI R WEYHRAUCH st ated the foll ow ng:

| want sone assurance [that] we're not going to slow

down resource developnent and permtting by this,
because that's essentially what | wunderstand is a
deficiency to expedite permtting and permtting
revi ew. So | don't want to, by default, say we

transfer this and slow it down and defer to federal
entities to review what the state should be doing in
| ooking out for the state's interest. That to ne is

not

in the state's interest.

Nunber 1220

M5. HOMRD, regarding the spread of functions that are noving to
DNR, continued as foll ows:

We calculated that it would take, to do the exact work
with the sane nunber of people we have now, 44. e
are noving over approximately 37 positions, and of the
group that is being lost, many [are] in the managenent

structure because we're sinply downsizing. So, the
office at DNR will no longer sustain a director, a
deputy [director], an assistant, [and] three regional
supervisors, who all have contributed tinme to that
effort.

We're also losing some support staff at the | ower end,

but it's [hoped] that by nmoving to DNR ... you gain
sone efficiencies by being able to use their
[admi nistrative] staff at that end. So, largely, the
bi ol ogi sts and staff who work on those reviews will be

novi ng over and can continue that function.
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Nunber 1263

CHAI R WEYHRAUCH suggested that |osing sonme of the local offices
results in loss of a certain anount of |ocal expertise such as
know edge of areas and habitats. He said, "I trust you' re going
to be traveling and not just doing everything by phone and fax.

You've got to be on the ground |ooking at these areas in
order to do your review. |Is that correct?"

M5. HOMARD said yes; clearly, part of a habitat biologist's job

is both pre-inspection and post-nonitoring of projects. She
said "we" know how critical that is to have projects done right.
She said the challenge will be faced in having two area offices
close in Sitka and Ketchikan. The workload from Sitka wll
likely spill over to the Juneau office, whereas the Ketchikan
wor kl oad will probably be absorbed by staff in the Prince of
Wales Island office. Therefore, she said, field visits wll

continue to be on a list of things habitat biologists do to
conplete their job.

Number 1353

CHRI'S  KENNEDY, Assi st ant Attorney  Ceneral, Envi r onnent al
Section, Cvil D vision (Anchorage), Departnment of Law (DQL),
responded to a question from Chair Wyhrauch. He said the nmain
reason for the delegation of habitat-related authorities to a
deputy conmi ssioner [in the past] was to preserve the checks and
bal ances of the Forest Practices Act. He continued:

The assignnent of duties to a deputy conm ssioner or
to the state forester is consistent with the way many
other things are done in the Departnment of Natural
Resources, where a nunber of duties are assigned, for
exanple, to the director of the Division of Lands, by
statute. In this case, before the EO the Forest
Practices Act sets up a series of checks and bal ances
whereby the Departnent of Natural Resources, acting
through the state forester, defers to the expertise of
the Departnent of Fish & Ganme on habitat natters.

Since the habitat expertise will be noving over to the
Department of Natural Resources, it was necessary to
create two co-equal positions in the Departnent of
Nat ur al Resour ces so that t hat deference and
consultation could take place, so that the functions
that used to be assigned formally to the conm ssioner
of natural resources are now assigned to the state
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forester, and the functions that have cone across from
[ ADF&G are assigned to a deputy conm ssioner in the

Departnment of Natural Resources. Each of those
individuals will report to the conm ssioner of natural
resources, who can resolve any disagreenent between
t hem

Nunmber 1446

CHAI R WEYHRAUCH asked if the comm ssioner of DNR is still "in

t he appellate | oop, so to speak.”

MR. KENNEDY answered that's correct. In response to a followup
guestion, he said the final decision on permtting is "a little
bit of a separate question and a little bit nore conplicated.”

CHAI R WEYHRAUCH recomrended that M. Kennedy not go into it
ri ght now.

MR. KENNEDY said that in forest practices, the conmm ssioner [of
DNR] is the ultimte referee.

Nunber 1476

ACTING COW SSIONER DUFFY, in response to questions from
Representative Berkowitz, said EO 107 was the admnistration's
i dea.

REPRESENTATI VE BERKOW TZ expl ained the reason for his question
was because the transition advisory group recomended holding
the decision until the new ADF&G conm ssioner is in place and
the new director of the habitat division has had tinme to
eval uate, which hasn't happened yet. He asked about the process
that led to this decision. He asked if ADF&G was invol ved at
the comm ssioner level or division director level, if there were
nmeetings held, and, if so, what happened in those neetings.

ACTI NG COWM SSI ONER DUFFY replied that he had discussions wth
the new administration on this particular issue, but isn't aware
of a whole series of neetings where DNR partici pated. He said
the governor's office made the call to nove forward.

Nunmber 1554
REPRESENTATI VE BERKOW TZ asked Acting Conm ssioner Duf fy

whether, in his conversations prior to the EQ he'd recommended
for or against this approach.
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ACTING COW SSIONER DUFFY  responded t hat opti ons wer e
considered, that he'd had sone options in mnd, and that the
deci sion was nmade to proceed in this fashion. He worked for the
governor when that policy call was made; thus it is his job to
foll ow that deci sion

REPRESENTATIVE BERKONTZ <clarified that he is trying to
understand how a decision was made wth such far-reaching
inplications if it were done over the recomendations of the
acting conmm ssioner. He asked what process was involved, who
was consulted, and how far out these decisions were nade.

ACTI NG COW SSI ONER DUFFY responded that it is not accurate to
say the decisions were made "over the recommendations of the

acting comm ssioner." He reiterated his involvenent in
di scussions on options regarding how permtting could be
streanl i ned. He said, "Utimately, this decision was nade by
this admnistration, and so |I'm followng up, consistent wth

the details of the Executive Order 107."

REPRESENTATI VE BERKOW TZ questioned the logic of this order
which inplies, essentially, that ADF& poses obstacles to
resource devel opnent; he said it gives rise to the question of
what is next. He asked whether ADF&G would ultimately be
folded into DNR, for exanple, because, in essence, any ADF&G
decisions that protect habitat, fish, or gane pose a potenti al
i npedi ment to resource devel opnent.

ACTING COW SSI ONER DUFFY replied that it's certainly not a
policy direction he would encourage as a representative of
ADF&G.

Nunber 1672

COM SSIONER I RWN told Representative Berkowitz that the
question "sounds |like there's sonme kind of evil plan to overcone
the environnent." He said he strongly supports [EO 107]. He
said he has found, in his career, that when groups of people get
together - even though they are defending very different areas -
comuni cations and efficiency exist, and people solve problens.
Comm ssioner Irwin stated the need to work closely with the
federal Environnmental Protection Agency (EPA) and the U S. Arny
Corps of Engineers, for exanple. He nentioned having clear
met hods that bl anket "the whole thing" so that people don't have
to question where they're going, because there are clear steps
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and tinelines. He reiterated that the purpose is to Kkeep
busi ness going and to protect the environnent.

Nunber 1721

REPRESENTATI VE BERKOW TZ asked Commissioner Irwin if he was
supportive of the admnistration's efforts prior to EO 107.

COM SSIONER |TRWN replied that when he becane acting
commi ssioner, he becane supportive of "anything you can do to
merge groups together and elimnate layers"” for the purpose of
efficiency. He said he has experienced this during his 30 years
of business |life and that it applies here.

Nunber 1751

CHAI R VEYHRAUCH r evi ewed the purpose of the current commttee in
hearing EO 107. He said he is concerned about the effect on
efficient operation of governnent; whether [EO 107] is in the
state's interest; state and federal interaction; and the inpact
on public enployees, for exanple. He asked Representative
Seaton, as chair of the House Special Commttee on Fisheries, to
comment regarding [its focus on EO 107].

REPRESENTATI VE SEATON said that during an upcom ng House Specia
Commttee on Fisheries hearing on EO 107, the commttee wll
consider the structure of this process and whether it can be
counted on to protect habitat and fisheries.

Nunmber 1830

REPRESENTATI VE | RWN, in response to a question from
Representative Seaton, explained that the deputy conm ssioner
and the comm ssioner are represented in the "Ofice of the
Comm ssioner” title in the chart.

REPRESENTATI VE SEATON said that is confusing. He noted that the
m ssion of the comm ssioner of DNR is basically the devel opnent
of [Alaska's] natural resources, and he stated his concern
regarding noving from ADF&G s protection of fish and gane

habitat to a situation where the state is under the
conmmi ssioner's mi ssion to devel op. He questioned whether sone
federal agencies would be able to "take the permts that we
give, conmng from an agency, if that's its mssion.” He stated

his concern that there be a separate, identifiable mssion for
the deputy comm ssioner, and that it not be sinply "the
commi ssioner's office,"” because that's the appellate position.
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Nunmber 1872

COM SSIONER ITRWN responded that he thinks it would be
appropriate to expand the chart for the purposes of
clarification. He said ADF&G is to protect wildlife, and DNR is

to develop it [while still working to protect it]. He al so
coomented that there are a lot of streans that ought to be
st at e- owned. In response to a followup question by
Representative Seaton, he concurred that there wll "still be a
director, but that upper body will be the deputy comm ssioner."
He clarified that the director will have full authority, as does

any director within DNR

REPRESENTATI VE SEATON stated concern, based upon the opinions
received from Legislative Legal and Research Services, that
there's no deference given to ADF&G in EO 107, there's no
requi renent that ADF&G even be notified of permtting requests,
for exanple. He asked how that is going to be handl ed.

COM SSIONER ITRW N responded that the real priority wll Dbe
"through the very conpetent individuals in habitat working up

this line." He said they have clear access to ADF&G for
scientific advice, if they lack it. He indicated the expertise
is "noving right in under a separate director.”™ He continued as
fol |l ows:

W nmade a clear decision not to blend this in to a
di fferent group. W wanted its own separate group of
authority so they would have equal authority and power
to protect the fish and/or wldlife, just as it's the
other side to make sure we <clearly provide for
proficient, proper use of the land. And as this nelds
together and you have people working across these
boundaries discussing [it], I am so absolutely
convinced this works, because of the success we
specifically have had at Fort Knox [gold mne].
Habitat and business and DNR - it worked very well.

Number 2040
REPRESENTATI VE SEATON rel ated his understanding that nothing in
EO 107 requires public notice of permts. He nentioned

AS 38.05.945 and asked if DNR plans to establish public notice
provi si ons.
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COW SSIONER IRWN replied that he knows of no shortcuts on the
DNR procedure and that he thinks the public has to be notified
of what's going on. He nentioned accountability of the
governor, the House, and the Senate, and said, "I took an oath
to protect both sides, to represent the people of Al aska."

Nunmber 2086

REPRESENTATI VE SEATON nentioned AS 38.05.945 and noted that the
| egal opinion he has says that those public notice provisions
don't apply to anadronmous stream permts and fish (indisc.)
permts. That may require separate |egislation, he suggested.

M5. HOWARD, regarding Representative Seaton's previously stated
guestion regarding public notice on Title 16 permts, said,
currently, at ADF&G there are no public notice requirenents for
"840" or "870" permts. She said:

To the extent a project is undergoing review and
requires nmultiple agency permts in the coastal zone,
our part of the project covered by the 840/870 woul d
be a part of the broader notice; but right now, there
is no notice requirenent for just sinply single-agency
permts issued by [ ADF&G

Nunber 2134

REPRESENTATI VE BERKOWN TZ voiced concern that this is an
executive order, rather than a statute or bill. He said
[ EO 107] enables the conmi ssioner of DNR to deputize people as
peace officers, which he opined is a "non-trivial thing." He

related his concern that the legislature m ght be abrogating its
responsibility by allowing this to continue as an EQO rather
than a bill. He said he wonders if any legal research has been
done on that subject. He added, "Certainly, our revisor of
statutes wouldn't allow us to make that kind of nodification;
it's a substantive change in the [aw "

M5. HOMRD reconmended that M. Kennedy address that.

REPRESENTATI VE BERKOW TZ asked Ms. Howar d and Acti ng
Comm ssioner Duffy if they have any reservations about the
proposed nove [of the habitat division to DNR]. He clarified
that he'd asked that question to figure out how this came to
pass and whet her there are concerns.
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M5. HOMRD responded that after the decision was nade "to
organi ze," she was asked to be involved on the interagency team
to figure out how to nmke it happen; thus she wasn't involved
until the decision had been nade. As acting director at the
Division of Habitat and Restoration, she said she has concerns.
She stated her belief that the reorganization wll be disruptive
to the normal Division of Habitat and Restoration workload and
will require many staff to do different types of jobs, wll
cause staff reduction, and will result in sone poor staff noral

Notwi t hstanding that, she said the comm ssioners and staff of
DNR have been very supportive of the reorganization and have
reassured her that they want to do everything they can to ensure
that the reorgani zation can work. Simlarly, she stated, Acting
Comm ssioner Duffy and all of the other directors at ADF&G have
fully enbraced the staff who will be remaining at ADF&G and
have assured her that they will do everything they can to ensure
that the functions renaining at ADF&G continue to function well.

Number 2263

ACTING COW SSIONER DUFFY said he thinks M. Howar d' s
perspective was laid out pretty well. He said he, as acting
conmmi ssi oner, has been focusing on trying to mnimze inpacts on
the people [in the departnent] while still creating a structure

that works and protects the Title 16 responsibilities that are
being transferred to DNR He admtted that he had concerns, but
said the concerns he had early on seem to be being mnimzed by
the current structure being presented to the |egislature. He
added that time wll tell. He said if EO 107 rolls forward, he
is sure that "we" wll be held accountable for any adverse
i npacts that are perceived. He reiterated support for EO 107.

Number 2327

REPRESENTATI VE SEATON asked if there is a due-deference
provision for the deputy director of DNR who wll be
responsi ble for habitat, as there currently is in ADF&G

M5. HOMRD responded as foll ows:

In the current Forest and Resources Practices Act,
[ ADF&G gets deference for fish passage issues. Under
the EO that deference would still be there, but it
woul d be to the deputy conm ssioner at DNR and, in ny
assunption, all the authority vested in the deputy
commi ssioner is going to be delegated down to the
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habi t at biologists who are actually
permtting work.

TAPE 03-21, SIDE B
NUMBER 2370

doing the

M5. HOMRD nentioned ADF&G "where the comm ssioner del egates

his authority down to the habitat biologist."

REPRESENTATI VE GRUENBERG referred to page 18
EO 107, which read as foll ows:

lines 26-29] of

*Sec. 34. AS 41.17 is anended by adding a new section

to read:

Sec.41.17.905. |Independent authority. Wth
respect to matters governed by this chapter, the

deputy conm ssioner does not have
authority over the state forester.

REPRESENTATI VE GRUENBERG asked whether that
Ms. Howard's previous answer.
Nunber 2341

M5. HOMRD answer ed:

supervi sory

is at odds wth

Ri ght now, wunder the Forest Resources and Practices
Act, there's authority vested in the conm ssioner of

DNR and the conmm ssioner of ADF&SG that

's del egated

dowmn to their staff who work on Forest Resources and
Practices Act issues in the D vision of Forestry and,
currently, at the D vision of Habitat and Restoration.

When you nove [the] habitat division to DNR, to ensure

that habitat division will have equal

footing, the

authority in the comm ssioner that they currently have

for forestry nmatters at DNR is del egated

down to the

state forester, and then, in a like manner, the fish

and game authorities wll be vested

in a deputy

conmmi ssi oner. And that's sinply so the authorities

are vested one step down from the final
DNR, which is the conmm ssioner. So no,

position at
it does not

conflict with what | intended to say previously. " m

sorry if that was confusing.
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CHAI R VEYHRAUCH announced that M. Kennedy was avail able once
nore by teleconference, and invited Representative Berkowitz to
restate his previous question.

Nunmber 2296

REPRESENTATI VE BERKOW TZ said he wants to know why the matter at
hand cane down as an EO, rather than a bill. He said he thinks
there are sone substantive changes that the legislature itself
would not be allowed to carry forward. He offered one exanple
regarding granting authority to the commssioner of DNR to
deputi ze peace officers. He said he is curious as to the |ega
authority that would substantiate that as an executive order, as
opposed to a bill

MR. KENNEDY responded that |ooking at the EO order can be a
little bit msleading; it |looks as though it creates a |ot of
new statutory provisions "from scratch.” However, he said that
isn't so. Noting that the exanple given by Representative
Berkowitz is the new Section 41.14.165, he explained that that
is essentially verbatim a restatenment of law that is already on
t he books in AS 16.05. 165. He noted that that section provides
enforcenment authority that goes with "840" and "870" permtting.
In order to nove that permtting to DNR and keep the statutory
structure intact, he explained, it was necessary also to nove
the ability to enforce those provisions.

REPRESENTATI VE BERKOWN TZ noted that Title 16 refers to ADF&G and
the comm ssioner of ADF&G whereas Title 41 refers to DNR and
the comm ssioner of DNR, those are two separate entities. He
rel ated hi s understanding that this S a substantive
di stinction, not just a conform ng change.

MR. KENNEDY agreed that this transfers those duties and
functions from the comm ssioner of ADF&G and the departnent to
DNR. He said that was the intent of the executive order. He
added, "We believe that is in keeping with the governor's
executive order authority."”

Nunber 2195

REPRESENTATI VE BERKOW TZ observed that Title 16 authority to
nom nate peace officers still belongs to the comm ssioner of
ADF&G.  What EO 107 does is give the deputy comm ssioner of DNR
authority to nom nate peace officers, which is substantive. He
voi ced concern that this isn't just a swtch in the law, but is
a new | aw.
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MR.  KENNEDY respectfully disagreed. He said the enforcenent
authority that is noved to Title 41.14 is only enforcenent

authority relating to the "840" and "870" permts. Those
permts will no longer reside in Title 16, so the authority wl|
no longer be with the comm ssioner of ADF&G He said, "It

sinply reappeared exactly as it was before, but now assigned to
a different admnistrative unit."”

CHAI R VEYHRAUCH hi ghlighted the time constraints because of the
| arge nunber of testifiers. He suggested that any other
substantive question be submtted in witing; that [the
commi ssi oners] answer any questions expeditiously; and that any
MU bet ween DNR & ADF&G be nmade available to the conmttee.

Number 2125

REPRESENTATI VE GRUENBERG referred to a legal opinion witten to
Representative Seaton, dated February 26 [2003]. He asked
perm ssion to quote fromit and said:

There are two provision in the executive order where
the governor appears to have exceeded his authority.
First, in Section 5 of the executive order, a new
section AS 41.14.165 is added to provide that a peace
officer may issue a citation for violations of certain
permts. Included is a requirenent that the Al aska
Suprene Court determ nes which m sdenmeanors, under the
new AS 41.14, are appropriate for disposition wthout
a court appearance. Also included in that section is
a requirenent that the court establish an advisory
commttee consisting of certain nenbers, including
judges and chairs of certain legislative commttees.

The governor's executive authority is a Ilimted
authority to restructure the executive branch of state
gover nnment . That authority does not allow the
governor to place duties on either the legislative or
the judicial branch of governnment. |In this case, both
the Al aska Supreme Court and the legislature could
conpletely ignore the requirenents inposed by this
section, because the governor does not have the
authority to inpose any duty on them [through] an
executive order.
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Second, in Section 45 of the executive order, a
provision is added to protect certain [ADF&G

enpl oyees from 1osing their "police of ficers

retirenment benefits" if they're transferred to [DNR]
by the order. This section does not involve a
reorgani zation of functions of the executive branch.
| nst ead, it relates to the retirenent benefits
accorded to state enployees under state |aw. No
matter how well intentioned the purpose of this

section nmay be, the governor does not have the power
under an executive order to change |aws regarding
enpl oyee retirenent benefits.

REPRESENTATI VE GRUENBERG requested a witten response to that.

ACTI NG COW SSI ONER DUFFY said [ ADF&G and DNR] are conmmtted to
answering the questions of the comrmittee nenbers "to the extent
practical."

Nunber 1981

PAM LaBOLLE, President, Al aska State Chanber of Comerce, on
behal f of approximtely 700 business nenbers and Al aska's |oca

chanbers of conmerce, said those nmenbers support of EO 107 and
bel i eve the governor is doing what business people do every day:

increasing the level of service, speeding up processes, cutting
costs, neeting custonmer needs, and identifying efficient problem
solving nethods. She said they believe this will ensure a high
standard of environnental protection, reduce the <cost of
government, and encourage future investnment in Alaska while
maintaining the high level of environnental protection; they
bel i eve envi ronment al protection and nat ur al resource
devel opnment aren't nutually exclusive, but can and do work
together; and they think reducing the cost of governnent through
this consolidation is "sonmething that we've all been | oo0king
for." She reiterated the previous remark of Conm ssioner Irwn
regarding the future investnment in Alaska being at stake if
nothing is done to nake the permtting process nore efficient
and user-friendly and to get business "rolling in Al aska."

Nunmber 1886

ALEX WERTHEI MER testified that he is a fisheries research
bi ol ogi st and past president of the Al aska chapter of the
Anmerican [Fisheries] Society. Over the past 25 years, he has
worked on a variety of issues involving Al askan sal non, and he
has been |ead author or co-author of several papers evaluating

HOUSE STA COW TTEE -22- March 11, 2003



t he

current status of Alaskan sal non. Those papers

docunented the remarkable recovery of the resources
depleted levels at the time of statehood to the historically
high |l evel s of recent years. He continued:

| am frequently challenged by ny colleagues in the
Lower 48 to explain why, in nost of Alaska, we have

record abundances of salnon, in contrast to decline
and endangered species listings of salnon throughout
the Pacific Northwest. Are we doing sonething right

in Alaska? O are favorable environnental conditions
sinmply masking inevitable inpacts of devel opnent?
Certainly, Al aska sal non have benefited from favorable
environmental conditions in the North Pacific QOcean.
In ny view, enlightened fisheries and enhancenent
managenent policies have also been mpjor factors
contributing to the health of the resource.

Number 1799

MR WERTHEI MER conti nued:

But the nost inportant factor has been the systematic
mai nt enance of habitat quality. Because Al aska has
the habitat, managenent policies and enforcenent to
ensure escapenent have resulted in recovery of
spawni ng popul ati ons. Because we have the habitat,
recovered popul ati ons have had t he producti ve
potential to respond to favorable ocean conditions,
resulting in record runs.

At statehood, the Alaska legislature recognized the
critical inportance of nmaintaining habitat for sal non
production, even at a tinme when salnon were in serious
decl i ne. They separated the task of resource
devel opnent and habitat protection between the
Department of Natural Resources and the [Al aska]
Departnment of Fish & Gane to create a system of checks
and bal ances, and to ensure that both agencies have
the expertise and regulatory power to acconplish their
t ask. This system has worked remarkably well as
evi denced by the current status of the resource.

I"'m well aware of the legitinate need to devel op and
utilize Alaska's other natural resources, to provide
i ncreased economic opportunity in the state. As
devel opnment pressure and scale increase, however, the
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need for an effective system to ensure that inpacts
are mnimzed to the habitat that sustains Al aska's
i ncredi bl e sal non resource al so i ncreases.

| have served on the biological review team that
eval uated the status of Chinook salnmon in California
and the Pacific Northwest for [listings wunder the
Endangered Species Act. | can assure you that the
percei ved burdens of the current system [are] nothing
conpared to the regulatory norass and the cost of
attenpting to restore runs decinmated by habitat
degr adati on.

Wiy ganble with one of the crown jewels of Alaska's
renewabl e resources? | urge you not to abandon a
system that has been so effective [in] fulfilling the
mandate set by the original Al aska |egislature, and to
reject EO 107.

MR, WERTHEI MER, in response to a question by Chair Wyhrauch
confirmed that he also works with the National Mrine Fisheries
Servi ce (NVFS)

CHAI R WEYHRAUCH told M. Wrtheimer he appreciates his work in
the fisheries area.

Number 1754

RON WOLFE, Corporate Forester, Sealaska Corporation, testified
in support of EO 107. He said his perspective is based on his
extensive experience with a state resource regul ation of Al aska
forest resources, through the Forest Resources and Practices
Act, which he said continues to be one of the best in the
nation. He continued as foll ows:

But we have experienced "disconnects” through the
years from what otherwise is a remarkably successful
consensus-based process. This transfer is an
opportunity to repair those disconnects by bringing
inportant interlocking affiliations between resource
disciplines under one commissioner to achieve an
i nproved adm ni strative process.

In the same way that relationships and conmunications
are inproved between operators and agency personnel
during field inspections, this transfer will create a
cl oser nexus between the professionals for inproved
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organi zati onal relationshi ps. It is an opportunity to
recal i brate agency perspectives through exchange of
information, cross training, and to establish a closer
physical proximty so a higher degree of efficiency
can be attained at a tine when state governnment nust
be nore efficient.

While these opportunities exist, they nust be based
upon conpet ent field i nspecti ons t hat i ncl ude
fisheries biologist representation. This process can
create a foundation to support and maintain the high
public confidence in our resource projection that we
in Alaska enjoy today, while at the same tinme create
the regulatory efficiencies vital to the rebuilding of
our industries.

W | ook forward to our continued relationship with the
[ Al aska Departnent] of Fish & Ganme, with the functions
that will be retained there for such things ... as
science and research. This transfer wll likely
inprove our relationship for the efforts after the
permt functions have been transferred to the
Departnent of Natural Resources.

Number 1630

CARL ROSIER told the conmittee that he was testifying as a
concerned citizen and former conm ssioner of ADF&G He stated
that al though he strongly supported Governor Murkowski's run for
office, that doesn't nean he supports every decision the
gover nor makes. He voiced strong opposition to the
admnistration's efforts to gut the habitat authorities of ADF&G
t hrough EO 107. He told nenbers:

As the previous conm ssioner of this departnent, |
woul d characterize the renoval of this authority as
one demanding the conmm ssioner to manage the
departnment on a three-legged stool with only two | egs
- habitat being the third leg that is critical to the
conmi ssi oner bei ng abl e to carry out hi s
constitutional and statutory mandates.

It's not easy to tell a friend he's wong and oppose
him on an issue that was an issue that was initiated
for the right reason of streanmlining governnent and
better serving the public. Somewhere along the path

that original thought was lost, and the [Di vision of
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Habitat and Restoration] becanme the object of a wtch-
hunt and political vendetta, by individuals during the
adm nistration, down a road that favored devel opnent
expedi ence over fish and gane resources.

EO 107 is the "cowboy" action we find ourselves wth
as a result of sonme extrenely poor advice given the
governor - the device that overrode the responsible
advice given to him by his own appointed transition
teamfor fish and gane.

[As] a 48-year resident involved with fish and gane
managenent and a strong interest in good government, |
want to assure the conmittee |I'm not |ooking for ny
old agency to be excluded from consideration in the
governor's pl ans to streanl i ne gover nnment and
stinulate the state's econony. There are, however,
many critical state functions t hat require
prof essi onal expertise to protect the state and public
i nterest. The habitat provision to Title 16, along
with the professional people [who] inplenent those
statutes, are one of those critical functions.

Number 1502
MR ROSI ER conti nued:

| would add that those farsighted legislators in the
early days of statehood worked hard to build that into
the statutes for that reason. If fish are to be
protected and flourish, as they certainly have since
statehood, in the face of developnent, anything |ess
than ADF&G s involvenent increases risk and will, in
the long term - despite all the best intentions - fall
into declines in abundance, as has been denonstrated
so well in so nmany ot her states.

EO 107 transfers all but a small nunber of habitat
responsibilities from ADF&G to a new deputy
comm ssioner in DNR and the state forester in DNR as
wel | . The order renoves ADF&G from virtually al

support functions such as enforcenent, technica
advice to the Board of Forestry, and research needs.
This new structure is an interesting approach, as |
know no other state agency [where] a partially exenpt
deputy position has nor e authority t han t he
conmmi ssi oner. Deputy conm ssioners [are] generally
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political appoi ntees that my or rmay not have
expertise beyond adm nistrative, and partially exenpt
positions are not confirmed with the |egislature.

Number 1450
MR ROSI ER conti nued:

EO 170 gives both the new deputy and the state
forester regulatory authority, and the deputy is given
"deputization” authority, the way | read it. The |ack
of legislative confirmation is, in ny view, extrenely
poor public ©policy, as this process gives the
| egi slature the opportunity to nake sure that fish and

gane habitat is a standard (indisc.--coughing)
commitnent for confirmation. In this situation, both
positions (i ndi sc. --coughi ng) occur wi t hout
| egi sl ative or public input. Despite this, these two

political positions are given great decision authority
[over] habitat, yet they may or my not have the
experti se.

Del egation authority is, | believe, a delegation for
the legislator to the heads of departnments, who in
turn can then further delegate authority to |ower-

| evel staffers. By setting up a structure with a
deputy as the head of a function, it would seem that
t hat i ndi vi dual woul d require t he | egi sl ative

authority in order to effectively carry out his or her
responsibilities.

Nunber 1416

MR. ROSIER said nunerous areas in [EO 107] concern him and he'd
list only a few at this tinme. For exanple, he referred to Sec.
41.14.165(f) and opined that it attenpts to restrict the courts’
ability to fine violators found guilty at trial to a maxi num of
the established bail amount. He asked, "Is it possible that an
EO such as this can limt the court systemin this manner?"

MR ROSIER referred to Sec. 41.17.010, a "declaration of
intent." He said, "I hope the legislature |ooks closely at this
cleverly worded section, as it commt[s] to you, the |egislator,
to elevating tinber to one of the nost valuable resources, from
which all other uses and resources flow "™ He opined that tinber
is inmportant, but no nore so than fishing, mning, tourism and
ot her uses that play inportant roles in Al aska' s econony.
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MR. ROSIER referred to Section 8 [page 9, line 28, through page
10, line 4], which covers the research functions of the new
di vi si on. He said those needs are to be identified by the
division, DEC [Departnent of Environnental Conservation], the
new deputy, and the tinber industry. He surm sed that [ADF&G
falls in the category of "other affected agencies.” He said the
governor, in his sales pitch, has consistently said ADF&G woul d
continue in its research role, but M. Rosier said the
departnent certainly has no designated role in EO 107.

MR. ROSIER referred to Section 9 [page 10, lines 5-21] and
commented that only the state forester [and] the new deputy and
DEC have the authority to report on effectiveness, regulations,
and best nmanagenent practices adopted under AS 41. He added,
"No role for the agency responsible for fish and gane."

Number 1330

MR. ROSIER posited that there are significant nunbers of other
guestions that should be answered before the legislature allows
this transfer to go forward. He said the admnistration's
justification for this very serious nove has not been shown. He
stated, "On the basis of very poor advice, the governor has been
put in the position of trying to justify the action of what |
woul d consider false exanples of what has actually transpired in
ADF&G field offices.”™ He continued as follows:

Permt statistics, while not totally accurate, show a
tremendous workload that is being acconplished in a
fairly tinely manner, with very few total denials of
permt. Wth all due respect to Conmm ssioner |lrwn
and his good assurances to suggest that fish and gane
will be protected in the absence of ADF&G from key
functions and replace them wth the industry
devel opnment influence of DNR, coupled with dropping 22
positions from the permtting process while claimng
expedited permt service to the public, | think truly
chal l enges the intelligence of all Al askans.

This entire matter is a nanagenent problem not an
issue to tear up a system that has served a state and
all the resources well. Let's don't go about fixing a
system that isn't broken, based on the flinsy evidence
to date. ... Please pass the resolution denying this
action to the governor, and perhaps we can begin to
| ook at si npl er solutions involving nanagenent
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nmeasures by the new conm ssioner, regulatory review,
and, perhaps, <centralizing for one-stop permtting

permts.
Nunber 1247
REPRESENTATI VE GRUENBERG referred to page 8 of EO 107 and said
the only change he sees in the current law is on page 9, line
19, where a couple of statutory designations are changed. He

offered his belief that it is a technical change only, which
woul dn't do anything substantive. He suggested that M. Rosier
reconsi der that section.

Number 1160

DAVE HANNA testified that he is a |ifelong Juneau resident whose
famly has been in [Alaska] since the 1870s and has been
i nvol ved in m ni ng, fishing, tinmber, and construction
devel opment during that tine. M. Hanna noted that he has
worked in the construction industry for his entire life, acting
as the |lead person involved in planning, permtting, and
devel oping various mning, tinber, and construction devel opnent
work in Southeast Al aska for the last 25 years. He said he has
a fair amount of experience in dealing with regul atory agencies;
not a day goes by when he does not have a project that's under
review by "some governnent entity."

MR. HANNA said he has watched the process evol ve over the years.
In the last 25 years, he said, he doesn't believe he has ever
failed to get an efficient, fair, expedient review from the
Division of Habitat [and Restoration]. He added that he
believes the division's process works fairly well. He noted
that sonme of his projects "have the possibility of having |arge
inpacts on ... mpjor fisheries that involve sport fish issues
[and commercial] fish issues.” He said he thinks the fact that
habitat personnel "sit next door to" and work with those sane
divisions is one reason they work so effectively. He remarked,
"They wusually conclude their reviews at the sane speed or,
often, faster than a |ot of the other regul atory agencies."”

MR. HANNA indicated he'd had one problem with [ADF&S in the
past . He explained that he is involved with a nonprofit
wat ershed partnership group that does a I|ot of good work,
including restoration projects; the group had a restoration
project that involved sone new technology that "the folks from
ADF&G up north" were not famliar wth. He said, "It was their
policy that if they weren't famliar wth sonething, they
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woul dn't act on it." He said, fortunately, his group had access
to the conmm ssioner's office, where [then] Conm ssioner Rue and
his staff considered the project and realized it was a good one.

MR. HANNA said the problens that have been seen aren't process
problenms or system problens, but are policy problens. He
remarked, "It's very analogous to what goes on with the big
industries that we're concerned with - the industries that want
assurances. " Saying there are inconsistencies in regard to
policies, he opined that the way to change existing problens is
by changing the policies.

Number 1000

MR. HANNA said [the Division of Habitat and Restoration] staff
seens to have a better record of processing its permts than the
DNR staff does. He proffered that one of the reasons that it
does work so efficiently is that it works hand in hand wth [the

Divisions of Sport Fish and Conmercial Fisheries]. Under
[ EO 107], offices and positions will be lost, resulting in the
| oss of |ocal know edge; the permtting decisions will be based
on a lack of know edge, which will either slow the permtting
process "or we're really invalidating, as far as the other
agencies are concerned.” M. Hanna said "we" are looking to be
pro-devel opnment in the state, that nore projects require nore
permts, and that a reduced staff will not get nore permts out
faster.

MR. HANNA said this admnistration is capable of fixing the

policy problens with the current setup. He added, "This would
be a short-term fix." He said industry really needs |long-term
assurances; therefore, he opined that the admnistration should
help get guidelines firmy fixed, perhaps in statute. He
mentioned a long-term legacy to leave the state and said
adm ni strations conme and go. He said there has been no

substanti ati on from the adm ni stration or commi ssi oners
regarding how [EO 107] will work better. He said other states
that have adopted this nodel have |lost their resources and have
failing econom es. He opined that it is a fiction that EO 107
will nmake things better. He encouraged rejection of this
concept and EO 107.

Nunber 0818
AURAH LANDAU began by noting that she'd testified yesterday

before the Senate Resources Standing Conmttee on behalf of
Sout heast Al aska Conservation Council (SEACC) and would submt
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that testinony to the current commttee. However, she specified
that she was currently testifying on her own behalf. Wth
regard to EO 107, she said no authority would exist for stream
buffer enforcenent, protection, and nonitoring on federal |and.
The Forest Practices Act only applies to state and private |and,
and 97 percent of Southeast Alaska is in federal title. She
said 80 percent of the fish caught around Sout heast Al aska spawn
in Tongass National Forest streans; if there is no authority for
protecting the riparian areas, it would have quite an inpact to
Sout heast Al aska communities and the commercial fishing there.

MS. LANDAU nentioned the Pacific Sal non Treaty. She said one of
the foundations of that treaty is the assunption of healthy
fisheries. She said, "W certainly don't want to have to
renegotiate an international treaty just based on the assunption
of potentially having problens or a mjor inpact to our
fisheries.”

M5. LANDAU reported that several years ago SEACC went to
Washington, D.C., to argue against the Endangered Species Act
listing of several Colunbia River salnon stocks, which helped to
stop listing stocks that would have affected Al askan fishernen

She said every now and then, SEACC gets calls asking if there
are stocks that people are interested in potentially listing
under the Endangered Species Act. She said the entire country
| ooks at the fisheries [in Alaska], and if there is no authority
for protecting fisheries on national forest land in Al aska, the
scrutiny will be acute, and it will be difficult for the state
to hold up a case that "the stocks are safe.”

CHAI R WEYHRAUCH said he would personally study the |egal issues
that Ms. Landau raised and report themto the Departnent of Law.

REPRESENTATI VE BERKOWN TZ asked Ms. Landau to submt nore
information regarding the instance of her assistance with the
Endanger ed Species Act.

Number 0570

ERIC LEE testified that he is a comercial fisherman from
Pet ersburg whose famly has been involved in comercial fishing
since his grandfather's arrival in 1902; he also subsistence
hunt s. He requested that the commttee overturn EO [107]. He
said the fishing industry is the backbone of the econony of
Al aska and generates nore jobs than any other industry in the
state, including the oil industry. Tourismis also a big part
of Al aska's econonmy and promises to play a larger role as tine
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goes on. Both industries are ultimately dependent on the
quality of the habitat; therefore, protecting the future of
these industries by protecting habitat is essential to ensure
the health of the state's econony. He opined that it should be
a top priority to ensure that [Al aska's] habitat is managed with
the best possible science and an adequate staff to evaluate
permtting issues.

MR LEE said, if this transfer of the habitat division takes

pl ace, permtting decisions nade in DNR wll be prone to
m st akes and oversi ghts. Overwor ked enployees working in an
at nosphere of expediencies do nmke m stakes, and inportant
considerations will not be addressed. Bi ol ogi sts without site-
specific knowl edge wll be first to nmake decisions. Site-
specific know edge is essential in Alaska, where conditions vary
so greatly, he enphasized. Noting that the stated goal of

[EO 107] is efficiency and streamining, he posited that these
are inappropriate and dangerous priorities for managing the
habitat that is so inportant to the state's econony and its way
of life. He concluded, "Mandated efficiency is sinply not the
proper priority in this instance. Qur goals in managing habitat
shoul d al ways be to manage it in the best possible way we can.”

Number 1384

BRUCE BAKER testified that he retired from ADF&G 10 years ago,
after serving with the departnment for 11 years as the deputy

director of the habitat division. He urged the conmttee to
bring to a floor vote a resolution to reject EO 107. He told
menbers:

The state needs to maintain the checks and bal ances
between ADF&G and DNR that have benefited ... the
Al askan econony since ... st at ehood. ADF&G s
fundanmental mssion is to protect Alaska's fish and
wildlife resources. DNR s fundanental mssion is to
develop the state's other natural resources. These
two mi ssions balance each other in a way the ensures
adequate protection of the state's economcally
inportant fish and wildlife habitats while allow ng
natural resource developnment to proceed in a tinely
manner . By elimnating the permtting authority of
one of these two agencies, +the executive order
el i m nates these checks and bal ances.

The executive order is a solution looking for a
pr obl em The tineliness of ADF&G s permtting is
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exenpl ary. O 1,926 Title 16 applications that ADF&G
received |last year, over 99 percent of the applicants
either received permits or were told that they didn't
even need to have one. The average processing tine
was only 14 days. If there's a devel opnent project
that seens to be high-centered over a habitat-rel ated
aut hori zati on, there is already a ©process for
department comm ssioners to quickly resolve the issue,
consistent with the policies of whatever governor
happens to be in office at the tine.

What Alaska needs in order to pronote its natural
resource devel opnent, w thout costly permt delays or
| awsuits, is to increase rather than elimnate habitat
staffing, and to leave it in the departnent that has
the bedrock of fish and wildlife expertise upon which
to draw. The governor has criticized ADF&G for
habitat permts for which he was given incorrect
i nformation.

For the record, "1 leave wth you tw ADF&G
menoranda  t hat provi de corrected and specific
information that the governor did not have available
to him when he nade his public statenents. In
closing, EO 107 is not so nmuch about nmaking state
government nore efficient as it is a thinly veiled
effort to lower the habitat-protection bar for permt
appl i cants.

Number 0156

FRANK RUE testified on his own behalf, listing his past work
experience including nine years as a resource manager for DNR
seven years as the director of the division of habitat in ADF&G
and eight years as conmssioner of ADF&G He said he has
respect for the professionals at DNR. He nentioned working with
Comm ssioner Irwin when he was at Fort Knox on a very successful
proj ect. He said there have been a nunber of successful
projects involving "an independent” ADF&G working with DNR [ and]
DEC. He indicated that the projects are done while fish and
wat er quality are protected.

MR. RUE urged the commttee to reject EO 107 and stick with the

system that the original legislature that set wup Alaska's
statutes provided for the state to protect its incredibly
inportant fish resources. He said it can't be forgotten that
sport fishing is a $600-m|lion-a-year business. The val ue of
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commercial fishing last year he estimated to be $250 mllion.
He pointed out that subsistence fishing is also very valuable to
Al askans.

MR. RUE said the reason given for [EO 107] is efficiency. He
referred to the organizational chart and said, "Wth all due
respect, you could renove all those layers in the existing
[ Division of Habitat and Restoration] if all you' re going for is
efficiency.” For exanple, he noted that regional supervisors
are renoved [in EO 107], but instead could be renoved from ADF&G
and yet |eave the staff and have a director and a conm ssioner

He said, "In terns of efficiency and renoving |ayers, there's
not hi ng about nmoving it to DNR that's magic. You can do that."

TAPE 03-22, SIDE A
Number 0001

MR. RUE indicated the discussion is not about coastal managenent
and EO 106, but ADF&G s permitting authority inside the banks of
streans that support sal non, rainbow trout, and grayling. Most
of those permts are single-agency permts: just ADF&G As for
efficiency, [the permts] are out in 14 days, and there are not
ot her agencies to coordinate with nost of the tine. He said

"So you're not going to get efficiencies by being next to DNR
and you're going to lose efficiencies by being away from
comercial fish biologists, sport fish biologists, et cetera.™

MR. RUE highlighted nyths that mnimze the inpact on Alaska's
fish. He clarified that this has nothing to do wth
personalities or individuals, but rather wth which agencies
have a m ssion and what that mssion is. He said the first nyth
is that the level of protection will be the sane. The second
nyth is that Oregon, with its conbined fish and gane and natural
resources departnents, should be Alaska's nobdel for success.
Regarding the first nyth, M. Rue asked, "If protection is going
to be the sane, why nove it?"

MR. RUE, regarding efficiency, said the only way to speed things
up, given the incredible record of ADF&G s noving permts
quickly, is to "get out a rubber stanp and just start stanping
projects as they cone in the door." He said he doesn't think
that's a good way to do business. He told nenbers [ADF&F has
been very good about doing field reviews and "pre-project
working with developers, trying to design their project to fit
that streamreach.” He said, "The standard of protection won't
be the sanme for this reason.”" He said the anadromous fish Act
and the fishways Act have very broad discretionary standards, as
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follows: what is inportant in anadronmous fish habitat; what is
proper protection of that habitat; and when it is necessary to

provi de a fishway. He said those are about the only standards
that exist in |aw [ Through EO 107], those decisions would be
made by a deputy conmissioner in DNR instead of the

comm ssi oner of ADF&G

MR RUE explained that the conmssioner of ADF& has a
responsibility to "get out the catch,” to provide for sport
fishing, commercial fishing, subsistence fishing, and personal -
use fishing. He stated his belief that because the |egal
mandate of the comm ssioner of ADF&G is to provide for these
opportunities, the standard protection by that departnment wll
be higher than that of a deputy commi ssioner in the departnent
whose mission is "to get out the cut, get out oil, get out
m ning, gravel, which are all very legitinmate, but it's going to
be a different standard.” He said:

W tried this experinment in Alaska with the US.
Forest Service. They refused to get fish and gane
permts. They had biologists in the agency, but
wi t hout authority. The road engineer or the forester
made the final decision on road crossings. W found,
after years of persuasion, the [U S.] Forest Service
finally agreed to work with [ADF&G and let us review
their projects. W jointly went out, reviewed the
Tongass roads condition, and found that 70 percent of
the culverts that had been put in by the Forest
Service, wthout [ADF&G review, blocked or inpeded
fi sh passage of anadronous fish.

To their credit, the Forest Service has now signed an
MU with J[ADF&G  which]  will review all their
projects, and to their credit, they're spending
mllions of dollars to fix those old problens. W can
avoid those problens by keeping our current system as
it is.

Number 0344

REPRESENTATI VE BERKOW TZ voiced his understanding that the
presence of a vibrant habitat division was critical in getting
NPR-A [National Petroleum Reserve-Al aska] |eases, wth the
consent of the federal governnent. He asked M. Rue to explain
how that cane to pass and what "elimnation of novenent of the
habi tat division would nean."
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MR. RUE offered his belief that the Cinton Adm nistration and
[then U S. Secretary of the Interior] Babbitt opened up NPR-A
for leasing in large part because the State of Al aska cane up
wth a position to support oil and gas devel opnent there that
protected key fish and wldlife resources. Because ADF&G was
"on board,” he said, he and then-Comm ssioner Shively went
before the Resource Devel opnment Council and were jointly pushing
the proposal for NPR-A as tw departnents wth statutory
responsibilities saying, "W can protect fish."

MR. RUE added that he thinks this trust is critical - that the
public believes their fish are being protected if ADF&G is
i nvol ved. He questioned whether [the public] will have the sane
trust if ADF& has no role in either buffer decisions or
instream permt decisions. He added that he also believes the
federal agencies will beconme nore aggressive and not defer as

much as they have in the past to ADF&G
Nunber 0497
REPRESENTATI VE BERKOW TZ stated concern that EO 107 can be

interpreted as a signal of retreat from the |level of habitat
protection, which nmay be critical in Alaska's ability to secure

national cooperation when it conmes to developing oil and gas
resour ces. He said, "W have to renmenber that we do play on a
w der stage than just for eternal consunption.” He asked what

the biologist do precisely, and why they are so critical for
habitat's functi on.

MR. RUE answered that habitat biologists who are involved in
permt decisions do two things. First, they do their homework
so they understand what's going on a particular stream where a
project is proposed. They talk to the people who work in [the
Division of] Sport Fish, who have a lot of know edge gained from
doing research, and to the people who work in [the D vision of]
Commercial Fisheries such as biologists, "so they know from a
fish value perspective what's at risk." Then, when a devel oper
cones in and asks for a permt, [the habitat biologists]
understand the devel oper's needs. He continued:

| think you'll see that this is nostly borne out.
They go out and they kick dirt wth folks. As
M. Hanna said, they know what it takes to get from
here to there across a stream and they know how to
work with folks and give them ideas about how to do
their job. [For exanple], where's a good place to put
your road; what if you nove it over here; what if you
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have ... this kind of culvert versus that kind of
culvert? They have a lot of in-the-field experience
which they can bring to developers to help them get
their project done while protecting our fish so that
we have both roads, for instance, and fish. So they
do those two things.

Number 0612

REPRESENTATI VE BERKOWTZ referred to the biologists who are
|l osing their |jobs. He said, from M. Rue's description, those
bi ol ogists aren't interchangeable; [it isn't as sinple as]
hiring new people to replace them because they have a reservoir
of know edge about particular watersheds and fish, for exanple,
that can't be replaced overnight.

MR. RUE concurred that there is a lot of expertise that cones
with experience. He said a lot of good biologists wll,
hopefully, stay if [EO 107 is carried out], and will continue to
|l end their expertise. He indicated the need to have a structure
where new people are [hired] and trained. He opined, "I also
think you'll | ose that connection to the experience of
biologists in the other divisions and their expertise; you'll
have bi ol ogi sts housed in DNR who will becone DNR enpl oyees, and
they will |ose that connection back to the information and the
expertise of the other fish biologists who know a |ot about
those streans.” He added that, in fact, they nay know nore
about individual streans than a "habitat" biologist, because
they are often out there doing surveys and running weirs, for
exanpl e. He said [the Divisions of] Sport Fish and Comerci al
Fi sheri es biologists probably have nore on-the-ground experience
with a particular stream which they can then transmt to the
habi t at bi ol ogi sts.

Nunber 0714

REPRESENTATI VE GRUENBERG said he sees that the Al aska
constitution requires that fish shall be utilized, devel oped,
and maintained on the sustained yield principle, subject to
pref erences anong beneficial uses. He asked M. Rue if he sees
any difference between this constitutional nmandate and the other
constitutional mandates under which DNR operates. He asked if
there would be any potential conflict if habitat functions are
noved to [ DNR].

MR. RUE responded that the main conflict he sees is the one
M. Rosier previously stated regarding the three-legged stool.
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He highlighted the inportance of protecting habitat, managing
the fisheries by controlling the catch, having good research,
and having a good public regulatory process to set fishing
regul ati ons. He said, "That's ny four legs;, you can do it in
three.”

MR. RUE said habitat is key to sustained yield. He inforned the
commttee Alaska's salnon fisheries were just certified as
sustainable by the Mirine Stewardship Council, an independent
certifying agency. He nentioned that Europe is starting to be
concerned about sustainability, and he said one key principle to
sustai nable fish managenent is protecting habitat. He voiced
his belief that if ADF&G is not worrying about salnon habitat
"in the banks" and being involved with the buffer decisions,
then sustainability will be at risk over the long term perhaps
in 10-40 years.

Nunmber 0860

PAULA TERRELL, Alaska Marine Conservation Council (AMCO)
testified that AMCC is a statewide organization wth al nost

1,000 individual menbers including fishernen, subsi st ence
har vest ers, marine scientists, conservationists, and snal
busi ness owners, who are linked by a desire to protect and

restore the ocean environnent through sustainable fishing
practices, habitat protection, and |ocal stewardship. The board
is made up primarily of commercial fishernen.

M5. TERRELL said AMCC opposes EO 107, which has only downside
risks for fishernen. She noted that the statutes' noving is
taking the authority away from ADF&G  Thus it will be up to DNR
to decide whether ADF&G w Il be consulted, wll be advised, or
wi |l have due deference, for exanple. She said fishermen have
| ooked to ADF&G s habitat division for the protection of their
fisheries, and have benefited from the balance provided by
having both DNR and ADF&G i nvol ved. Noting that the mandates
differ, however, she explained that ADF&G protects fish and
wildlife, whereas DNR pronotes developnent of nonrenewabl e
resour ces.

M5. TERRELL remarked that M. Rue had previously alluded to
sonmething that is "a really large m sconception which needs to
be addressed."” She pointed out that habitat-related permts are
primarily single permts, rather than the multiple permts
characterized as the problem by the governor and DNR. Thus this
change won't get to the crux of what the governor and DNR say
the problem is. She said nultiple permts are the ones that
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involve nore than one state agency. They involve federal
agencies and are generally for big projects. Thus in trying to
resolve a problem of nultiple permtting, noving Title 16
permtting is just not going to do it.

Nunber 1062

M5. TERRELL set forth several questions AMCC would like this
commttee to ask the adm nistration. First, does EO 107 really
address the problem the adm nistration wants to resolve? |If the
problemis really multiple permtting, why is the adm nistration
focusing on the instream permtting process, which is just a
guestion of what is happening in the streans? Second, wll
DNR s deputy comm ssioner <continue the historical practice
within [ADF& by the comm ssioner of delegating authority for
making the initial permtting decisions to the habitat
bi ol ogi sts, who are the ones that do the review and sign the
permts? Wuld these decisions then becone subject to the
process repeals to the DNR conm ssioner? And how is that going
to work? She conti nued:

The other question is - [M. Rue] alluded to this -
the wvery broad discretion that the now [ADF&G
conmmi ssi oner and, if this happens, t he DNR
commi ssioner wll have. ... The conmssioner wl]l
determne the waters in the state that are inportant
for the rearing, spawning, and mgration of anadronous
fish, or the DNR deputy conmm ssioner would deci de what

constitutes inportant habitat. ... This 1is broad
discretion, and it's over there now in DNR under the
executive order. ... Gven the differing nandates,

what safeguards would prevent this discretion from
becom ng unduly conflicted?

Nunber 1145

M5. TERRELL said, at a mninum AMCC urges the commttee and the
| egislature to request the following fromthe admnistration: a
commtment by the governor that 1) the habitat biologists who
are being transferred from ADF&G woul d be housed in this newy
formed Ofice of Habitat Managenent and Permitting, and 2) that,
under this reorganization, the deputy conm ssioner of DNR would
del egate the authority for issuing and signing the anadronobus
fish Act and fishways Act permits to the habitat biologists who
have been transferred, and who currently [have that authority];
and a commtnent by DNR 1) to require the state forester to
grant due deference under the Forest Practices Act to the Ofice
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of Habitat Mnagenent and Permitting on issues relating to the
harvest of streans within the 66-foot buffer on private |and and
the coastal zone, and 2) that there would continue to be the
sane level of permt nonitoring, conpliance, and enforcenent as
has previ ously exi sted.

Nunber 1223

GENE HARRI SON testified in opposition to EO 107. He told the
commttee he has been an Al askan resident for over 20 years and
works as an artist and naturalist. He said the nost troubling
i ssue regarding EO 107 is elimnation of the checks and bal ances
needed to ensure a healthy environnent for fish and game, which
is the mssion of ADF&G The mission of DNRis to issue permts
for developnent. He said it is also evident to himand to many
of his friends why the governor wants this transfer and al so the
elimnation of nmany positions relating to habitat, primarily,
t he biol ogi sts. He characterized the transfer of authority as
putting the fox in charge of the henhouse. He said he has
listened to those in favor of EO 107 testify that nothing's
goi ng to change; thus questioned why the change is being nade.

Nunber 1341

LANCE TRASKY testified in opposition to EO 107. He told nenbers
he is a fisheries biologist who has worked for both the State of
M chigan and the State of Alaska, with 30 years' experience as
both a fisheries research biologist and a habitat biologist. He
stated his belief that the change in EO 107 will result in a
|l ong-term decline of fish habitat in Alaska; it dramatically
changes the existing bal ance between protecting the fish habitat
and the activities that have historically inpacted fish habitat.
He said the First Alaska State Legislature established ADF&G and
gave it the statutory responsibility to ensure that fish passage
is maintained on all streans and that the productivity of all
| akes and streans supporting salnon, steel head, whitefish, and
ot her anadronous fish is preserved.

MR. TRASKY said the anadromous fish Act and the fishways Act
were designed to provide bal ance between nonrenewabl e resource
devel opment and the public's interest in maintaining the state's
fisheries resources. He nentioned support of Alaska s sport,
commercial, and subsistence fisheries. He noted that these |aws
were enacted and ADF&G was created because the |egislature had
witnessed the final collapse of the salnon fisheries in the
Pacific Northwest and were well aware of +the reasons why
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fishermen, including subsistence users, lost their [resource].
He conti nued:

The legislators nade a conscious decision to place the
trust to maintain fish habitat in the hands of
fisheries professionals in the new Departnent of Fish
& Gane, rather than in a Departnent of Natural
Resources, for fish and habitat protection was just
one consideration in a departnment with many conpeting
i nterests. This was a reasonable decision, because
Al aska's sport, conmercial, and subsistence fisheries,
and the businesses which support them were and stil
are the |largest non-governnental enployers in the
state, a mmjor part of our econony and cul ture.

| have not seen any evidence of proper bal ance between
fish and wldlife habitat protection and (indisc.)
econom ¢ devel opnent has not occurred over the 40-plus

years since statehood. In the last 25 years, the
Departnent of Fish & Gane has reviewed between 40, 000-
50,000 applications for Jlarge and small projects
affecting (indisc.) streans that were likely to block
fish paths.
Nunber 1462
MR. TRASKY nentioned the Brandy Lake hydro project and its
cul verts. He said records show that nore than 99 percent |[of
the permts] were issued and only a fraction of a percent were
denied. 1In 25 years, there have been only six formal appeals of

ADF&G Title 16 permt denials for conditions. He said the vast
majority of people who have received Title 16 permts from the
[Division of] Habitat and Restoration are satisfied that they
were treated fairly and that the projects were permtted
efficiently; conversely, hundreds of decisions in DNR have been
repealed and litigated in the same tine period.

MR. TRASKY said currently the governor's resource cabinet
resolves instances when there are unresolved disagreenents
bet ween ADF&G and another state departnent or federal agency
over the appropriate level of fish habitat protection for a

project. Because these debates are currently part of the public
process, the public or the coastal districts often weigh in.
However, if all the fish habitat protection authority is
transferred to DNR, any disputes will be settled internally

between a DNR fisheries biologist and the directors of the
Divisions of Forestry; Mning, Land and Water; or Ol & Gas.
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Thus ADF&G will not have a say in the process, and it's unlikely
the public will hear about [any such dispute].

MR. TRASKY said increnental habitat loss is the primary cause of
the dramatic decline in wld, freshwater anadronmous fish
populations in the United States. By noving ADF&G s fish
habitat protection statutes to DNR, the state would be adopting
a resource managenent nodel that has historically failed to
maintain fisheries habitat. He reiterated that the Pacific
Northwest is a nodel for that [decline in fish popul ations] and
has consistently failed to protect fish habitat. Wth regard to
the Oregon nodel nentioned by M. Rue, M. Trasky said severa
Paci fic Northwest states use the nodel that DNR s proposing. He
told nmenbers:

The best source of enpirical data illustrating the
inherent flaws in this type of system where al

decisions are internalized, is the US For est
Servi ce. The U. S. Forest Service is a very |arge,

wel | -funded agency tasked with developing tinber and
nonr enewabl e  resources and conserving fish and
resources and habitat in national forests. In
addition to foresters, for many years the [U S.]
For est Service has enployed fish and wldlife
bi ol ogi sts and hydrol ogists to hel p decision makers in
the [U S.] Forest Service balance conpeting interests
on forestl and.

However, a recent report by a governnental coll eague
found that up to 70 percent of all the stream
crossings constructed on federally managed land in the
Pacific Northwest over the last four years blocked
fish passage. Fish (indisc.) and production on
thousands of mles of former fish habitat has been
lost, and this is a promnent part to the declines
that we' ve seen

Number 1610

MR. TRASKY asked the conmttee to reject EO 107 and to keep the
authority and responsibility to protect fish habitat wthin
ADF&G, the nost appropriate agency to nanage the state's perm:t
system since it protects habitat and produces the fish habitat

that benefits so nmany Al askans. He said the value of the
state's fisheries exceeds the value of all the other industries
in the state, except oil. He said fish habitat [loss] and

litigation (indisc.) are the primary reasons that anadronous
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fish populations have declined to disastrous levels in the
United States.

MR. TRASKY told the commttee that habitat loss is forever. He
indicated that's what's keeping salnon fisheries in the Pacific
Nort hwest from recovering, even after years of fishing closures

and billions of dollars of federal and state restoration
expendi t ures. He said habitat protection is relatively
i nexpensive conpared with restoration. He asked the commttee

not to change a systemthat's efficient and [effective].
Nunber 1675

DOUG HILL told the commttee that he is an Al askan resident who
is 44 years old. He said he supports responsible devel opnent;
therefore, he strongly urges the conmttee to disapprove of
EO 107, which he views as a serious threat to sal non; resident
fish; fish habitat; wldlife supported by fish; habitat near
shore and inland; and subsistence, sport, comercial, and
personal use fisheries.

MR. HILL explained Alaska's ranking in the Fraser [Institute]
report. He noted that during a March 7, 2003, admnistrative
press conference and a March 10, 2003, Senate Resources Standing
Commttee neeting, he'd listened to Conmi ssioner Irwin cite this
report as a justification for EO 107; furthernore, Conm ssioner
Irwin has publicly said, according to the report, that Al aska
ranks 50 in attractiveness to mning exploration and investnent
for the past nunber of years has decreased in attractiveness to
m ning investnent. M. HIl said neither statement is true.
The nunber 50 is an index nunber. He clarified, "Conpanies are
sinply asked to consider 10 factors that determne the ability
of select jurisdictions to attract exploration investnment.” He
added that conpanies rate these 10 factors on a scale of 1 to 6.

MR. HLL noted that the Fraser [Institute] report provides three
basi ¢ index nunbers: a policy index, a mneral potential index,

and an investnment attractiveness i ndex. The investnent
attractiveness index is a conbination of the policy and the
m neral protection indexes. He told the conmmttee that the
i ndex nunber to which Commissioner Irwin referred was ranking
only the policy index for the years 2002-2003. In those years,
Al aska's policy ranking was rated higher than those of China,
Ecuador, and Russia, for exanple. M. H Il noted that since the
report has been in existence, Al aska "has increased.” In 2001

and 2002, 38 out of 45 governnent geographical regions were
(indisc.) for investnents in Alaska. He continued:
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"' m wondering why the commi ssioners have to refer to
Chris Kennedy for sinple policy procedure questions
such as, "At what elevation will a contentious issue
be raised.” These are the guys [who] are supposed to
be inplementing these policies; these are the guys
[who] are pronoting and supporting this policy, and
they have to refer to an attorney. This just doesn't
make sense to ne, and it's got ne very worried.

MR. H LL asked that the fish and wildlife and humans that depend
on it not be forgotten. He stated disapproval of Governor
Mur kowski ' s executive order [EO 107].

Nunber 1874

DAN ROSENBERG testified that he has worked for ADF&G for the
past 20 years in what is currently the Division of Wldlife
Conservati on. He nentioned the inportance of mnmintaining the
interdivisional coordination within ADF&G which he said |eads
to expedient permtting and sound resource managenent .
M . Rosenberg appl auded the professionalism of the nany habitat
bi ol ogi sts with whom he worked over the years. He said they
have brought know edge and experience that bel ongs w thin ADF&G

MR. ROSENBERG voiced hope that EO 107 would be debated and
ultimately dismssed as counterproductive to both Alaska's

econony and its environnent. He said Al aska has the mechani sm
in place to deal with any policy changes to the permtting
process that may need addressing. He said the governor's
authority will appoint a new comm ssioner to ADF&G and a new

director to the habitat division. Saying the system has worked
since statehood, through five governors, he opined that five
former comm ssioners [of ADF&G who had come out publicly in
opposition to EO 107] would agree with him

MR. ROSENBERG said different mssions trigger healthy debate,
and concepts get elevated to the director or conm ssioner |evel,
where they are and should be resolved. He told nenbers, "If you
must change the policy - as every governor has the right to do -
there's no need to change the process.” He said [Al aska] needs
t houghtful solutions to its econom c and environnmental concerns,
not scapegoats. He said facts, not anecdotes, shoul d
preci pitate change, and the facts show the current system works.

MR. ROSENBERG said Alaska is the only state that has a proven
track rate of a sustainable fishery. |Its fisheries and wildlife
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are the envy of the world and an econom c nminstay to tourism
commercial and sport fishing, and subsistence. He asked why
anyone would want to jeopardize that by replacing a proven
system with an untested one in an agency such as DNR that can't
mat ch habitat efficiency or biological expertise. He said the
nost favorable term he could couch this in is "penny w se and
pound foolish."

Nunmber 1968

MR. ROSENBERG concl uded by reading from forner Governor Egan's
State of the State address to the legislature in 1960, as
fol |l ows:

On January 1 of this year, Al aska Departnent of Fish &
Ganme was handed the depleted remants of what was once
a rich and prolific fishery. From a peak of three
quarters of a billion pounds in 1936, production
dropped in 1959 to the slowest in 60 years. On these
ruins of a once great resource the departnment nust

refill, our gain is that we can profit by studying the
destructive practices, mstakes, and om ssions of the
past .

MR. ROSENBERG said this was the | egacy given the state; however,
ADF&G has rebuilt and maintained that fishery; that fishery was
able to recover with good managenent because the Al askan sal non
habi tat was not di m nished. He concluded, "Let's not weaken
[ ADF&G and nmeke mstakes that, this tinme, may be irreversible.
Al aska shoul d be the nodel, not Oregon.”

Nunber 2017

JOHN STURGEQON, Koncor Forest Products, noted that he is
currently on the board of directors for the Al aska Forest
Associ ation, the Resource Devel opnent Council, and the Nature
Conser vancy. He said he has been on the Board of Forestry for
18 years and has been state forester under two governors.

MR, STURGEON stated his support of EO 107, saying he thinks it
will bring nore efficiency to state governnent. He di sagreed
with testinony regarding DNR s being strictly a resource
devel opnment agency and conparing [the entrusting of] habitat
protection to DNR as "the fox guarding the chicken coop." He
offered a private tinber operator's perspective, saying DNR has
al ways been the primary enforcenent agency that has adm nistered
the Forest Practices Act since 1991, and has been the agency
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wWith primary responsibility for salnon stream buffers. Habi t at
has had due deference on salnon streans and various tree
sel ecti ons, he asserted.

MVR. STURGEON said the transfer of habi t at permtting
responsibilities to DNR wll further a |ongstanding concept
enbodied in the Forest Practices Act: "one-stop shopping." He
expl ai ned that when a tinber operator conplies with the Forest
Practices Act, it automatically conbines the Coastal Zone
Managenent Program the state's Clean Wter Act, the federal
Clean Water Act, and other statutes. He said it serves both the
state and the operators and saves them both tinme and noney.

MR, STURGEON referred to placenent on "840" and "870" streans
and said, "For these streans we still need two agencies to tel
us how to put in the sane exact culvert - even the nbst routine
culvert project.” He expressed hope that under the new system
agencies can finally get together and agree on a single set of
standards on a routine culvert and how to place the culverts
properly. M. Sturgeon said, with a large state deficit, he
doesn't see how the checks and bal ances systemis justified with
two agencies traveling to renote |ogging operations to tell the
ti mber operator how to put in the same, routine culvert. He
told the conmmittee the tinber industry has said repeatedly that
it has no problem providing adequate fish passage, but has
"begged and inplored” that it be done in an efficient and cost-
ef fecti ve manner.

Nunber 2119

REPRESENTATI VE BERKOW TZ pointed out that M. Sturgeon isn't
testifying for habitat protection. He commended HB 78 to
M. Sturgeon as an alternative solution for his permtting
I ssue. That bill has a single application whereby whatever
state agency first gets the permt would be responsible for
"bicycling it around.”™ He said he thinks that would solve sone

of the problens M. Sturgeon has raised; rather than try to nove
all the entities of governnent under on roof, [HB 78] would just
nove the permt application itself.

Number 2163

Bl LL STEVENS, President, Cassandra Energy Corporation, asked the
commttee to support EO 107. He said he has been in a
"permtting node" since COctober 2000, which he said has nostly
been a federal situation, rather than a state one. He asserted
that the Division of Habitat [and Restoration] cost him seven
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nonths of additional permtting by the federal agencies "because
of changes they wanted nade." He remarked that he has heard
stories about 14-day permt turnarounds, but said it certainly
has nothing to do with any situation he's been in. He indicated
that there are turf battles that draw out the process and he
opined that the [delays] are all basically stem from [ADF&G .
He said he doesn't know if [EO 107] wll solve the problem but
sonet hing needs to be done. He concluded, "I don't think it's
putting the fox in charge of the chicken coop, but, frankly, I
don't think anybody's in charge of the chicken coop right now "

Nunber 2265

PAUL SHADURA |Il, President, Kenai Fishernen's Association, read
fromhis witten testinony [included in the commttee packet] as
foll ows:

| would like to incorporate ny remarks from the Senate
Resource Conmittee in this testinony and, in addition,
the survey analysis from the ADF&G [Division of Sport

Fi sh]. Tonight |1 would I|ike to coment on the
docunent, "Reorgani zation Proposal |In Accordance Wth
Executive Order ... 107." Under "Functions Myving to
Sport Fish,” we find various research and restoration
proj ects. The [Division of Sport Fish] has been
extrenely controversial in their habitat assessnents
within the Kenai R ver watershed. It has been noted
by area resi dents, sport fishers, comer ci al

fishernmen, and others that the direction the division
has taken on use issues on the Kenai River suppresses
eval uati on caused by boat wakes and other high-traffic
conditions that destroy habitat for juvenile king
sal non and ot her speci es.

Number 2298

MR. SHADURA conti nued:
Qur legislators in our district are well aware of the
departnent's conflict of interests that are apparent
in Board of [Fisheries] decisions on in-river guide

activity on the Kenai River.

In "Rates of Participation in Alaska s Recreational

Fi sheries," depart nment per sonnel concl ude: "It
appears the division is not achieving its goal of
increasing sport fishing participation rates.” The
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trend in this report pose[s] a serious threat to the
fish and gane fund. This fund provides direct and
mat chi ng noney for Al aska's sport fisheries. We nust
|l ook to stabilize the contributions to this fund,
especially from the sale of resident |icenses, given
potential volatility in nonresident |icense sales.

It is apparent that the Division of Sport Fish has a
conflict in protecting a habitat that has a potential
i ncone stream that funds the departnent. This is an
inherent flaw wthin the division and could be
perceived by the public as a conflict of interest. It
is the one reason why habitat assessnents should be
directed by a panel of inpartial reviewers. The
D vision of Habi t at [and Restoration] has been
associated wth a non-biased approach to habitat
degradation that favors neither comercial or sport
divisions or their wusers. W do not support the
concept of "the fox watching the henhouse.™

Qur | ast suggestion to strengthen our governor's EO is
that we believe that it is possible to use Article
11, Section 25, to create a commssion within ... DNR
that will incorporate a review process that will allow
expertise and balance to the regulatory permt
process. The comm ssion would have to go through the
confirmation and the adm nistration's appointee review
process, thereby settling issues the public may have
Wi th protection and utilization of our resources.

Nunmber 2363

DON CORNELIUS testified that he is a retired biologist who
wor ked for the habitat division for 13 years, and for ADF&G for
24.5 years.

TAPE 03-22, SIDE B
Number 2367

MR. CORNELIUS said it has becone apparent that nmany people don't
under stand how the division works, and it has beconme a scapegoat
for developers who don't |ike permtting. He paraphrased his
witten testinony [included in the conmttee packet] as follows:

First of all, you need to consider that the reason the

division was fornmed was to give ADF&G a voice in
reviewi ng devel opnental activities which affect fish
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and wildlife. Wt hout coordinators, it was easy for
the different divisions to provide conflicting and
t hus confusing coments. Prof essionals w thin ADF&G
who understand the permtting system allowed other
fish and wildlife staff to focus on their primry
duties whi |l e maxi m zi ng t he qual ity of t he
departnent's input.

As the division functions today, when habitat
bi ol ogi sts receive applications for permts or
environnmental reviews, they serve as a focal point for
input from the entire Departnent of Fish & Gane. Any
permt or project is routed around the offices under

whose jurisdiction the project falls. Concerns and
comments from commercial fisheries, sport fisheries,
wildlife conservation, and subsistence staff all go

into the equation.

MR. CORNELI US highlighted that habitat biologists also function
as "point nen" for other agencies - the US. Fish and Wldlife
Servi ce, the National Marine Fisheries Service, and the
Environnental Protection Agency (EPA) - in responding to US.
Arny Corp of Engineers permts and other environnmental reviews.
He expl ai ned:

This is because of their |ocal know edge and ready
access to input from other ADF&G divisions. Sone
projects that mght otherwise be held up by other
agencies are cleared wthout <controversy because
habitat staff answer and resolve concerns before they
becone i ssues. Again, this is ... because they have
| ocal know edge.

Any projects that are held up are delayed for good
reasons. They potentially have significant inpact on
fish and wldlife resources. Not all proposed
devel opment is benign. For every project the governor
claims has been derailed by habitat staff, others
should have been held up or even rejected. The
political pressure on habitat biologists is intense,
and Al askans now live wth permanent inpacts that
coul d have been mitigated or avoi ded.

| worry that noving the division to DNR will only
increase this pressure. Wil e the governor hopes to
speed up permtting, noving sone functions of the
division to DNR and elimnating the rest is likely to
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have the opposite effect. This action will break the

link with ADF&G No longer will "permtters"” have
ready access to biologists from the other divisions.
Just communicating with ADF&G will becone a | ogistica
barrier.

MR, CORNELIUS, in response to a request by the chair, sunmarized
that his primary concerns are regarding the break between
habitat biologists working for DNR, "the departnent,” and the
loss of links with other agencies. He said he thinks previous
testifiers have covered nost of his other issues. He suggested
the governor's justification to elimnate the division was
pretty nmuch unfounded and resenbles a |ynching in the A d Sout h.

Nunber 2226

MKE MLLIGAN, testifying on behalf of hinself, said he is
"sonmewhat cautious and against [EO 107]." He told the commttee
that he was active in local governnent for nany years. He said
he has a fiduciary concern regarding [EO 107]. Ofering his
understanding that federal D ngell-Johnson Act nonies could be
applied to an agency that manages fish and gane, which [the
Division of Habitat and Restoration] was using to pay for "sone

of this,” M. MIlligan asked the conmttee to investigate
whet her those nonies could also be used by DNR If not, he
proposed, ADF&G will still be able to use the noney, but not in

the habitat division; in that case, new noney would have to be
found in order for DNR to run the division. M. MIlligan said
he believes the nonies are from the sale of sporting equipnent
and nust go to an agency that manages fish and gane.

Nunber 2133

TIM JUNE testified in opposition to EO 107. He noted that he is
currently the fisheries representative on the Board of Forestry
and had been a special assistant to former Governor Know es on
oceans and wat er sheds. M. June urged the commttee to soundly
reject EO 107 and instead increase the budget to [the D vision
of Habitat and Restoration], not cut the budget and the nunber
of bi ol ogists. Indicating the state has been doing this right
since 1959, he highlighted the successful habitat and abundant
fish popul ations and suggested [Al aska] needs to continue that
policy in earnest. Noting that California, O egon, Washington,
and British Colunbia are all struggling to restore |ost habitat,
he remarked, "Under the gun of the Endangered Species Act,
that's not a sinple task."
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MR, JUNE nentioned the 1995 anadronous fish habitat report and
explained that in 1995 a "regine shift" in the oceans shifted
nutrients down to the Lower 48; those nutrients won't be
shifting back to Alaska for another 15 years. He said, "The
commi ssi on recommended that our charge, in the next 15 years, is
to maintain our habitat so when those nutrients do cone our way,
we'll have the fish and the habitat that will be accessible to
repl ace our fish population.™

MR. JUNE told the conmttee he is a 22-year comercial fisherman
and is testifying as such. He rem nded nenbers that the sal non
industry is in deep trouble [economcally] and that a task force
and a nunber of other entities are |looking at trying to inprove
it; he expressed gratitude that the nmjor consideration is
mar ket - based. He encouraged the commttee to investigate this
and make the right decision for all Al askans.

The commttee took an at-ease from9:07 p.m to 9:09 p.m
Nunber 2003

BILL HAUSER, Ph.D., testified that he is in support of
[ Al aska's] fishery resources, the wunique habitats that are
required to support them and their long-term sustainability.
He said he thinks this can best be acconplished by retaining the
function of habitat protection within a resource conservation-
based agency. Noting that he is a retired fish biologist from
ADF&G but has never been a "permtter,” he said, nost
inportantly, that he is testifying as a fisheries scientist: he
holds a Ph.D. in fisheries, with over 30 years' experience;, is
past president of the Alaska chapter of the Anmerican Fisheries
Soci ety, which includes over 400 fisheries scientists in Al aska;
has been in Al aska 22 years; and has past invol venent including
fisheries enhancenent and fish habitat enhancenent projects and
comunity education regarding the inportance of good-quality
fish habitat to preserve fisheries.

DR. HAUSER said fish is the nost inportant [resource] in Al aska.
He remarked, "If we care about the legacy of this resource for
future generations, we nust protect the production factor for
that resource: good-quality fish habitat for spawning, rearing,
escape, overw ntering, and open passage and access and mgration
anongst these habitats.” In addition, he noted, when the
nutrients from anadronmous fish populations are reduced or
destroyed, other resident fish populations, birds, wldlife, and
even streanbed vegetation are dimnished. He continued:
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We've heard here tonight how the nunbers of salnon
returning to Al aska streans have been deci mated over
time, but they've rebounded wth good nmanagenent.
More specifically, however, they have only rebounded
in areas with healthy, intact habitat. If the habitat
is mssing, the fish popul ations cannot recover. Lost
habitat sonetinmes can be repaired, but the cost of
repair is far greater than the cost of protection.
Even with repair, it can never be restored to the
original condition; there is always a net | oss.

Number 1920
DR. HAUSER conti nued:

Until now, these inportant fishery resources have had
a nmeasure of protection with equal consideration with
devel opnent, or other inportant natural resources,
t hrough our open discussion with checks and bal ances.
If the function of habitat protection is included in
the Departnent of Natural Resources, whose primry
m ssion is resource devel opnent, one can only assune
that when decisions are made - which would be nade
internally and not publicly, with a snmaller staff -

this systemw || favor resource devel opnent at the
detrinment of our aquatic resources. Sonetinmes there
may be |arge-scale |osses, but snall-scale |osses wll
al so accrue with each project and accunul ate each year
for a long-term... |oss.

DR. HAUSER said he disagrees wth the previously stated
testinony of M. Rosenberg, who suggested that "this proposed
new process has not been tested.”™ He indicated he has been told
by people in Washington State that EO 107 resenbles the approach
that's been in place there, where anadronous fish runs have been
depleted to about 3 percent of historic levels; this is
attributed to the | oss of habitat and degradation in a matter of

just a few human generations. Dr. Hauser said, "Cearly, this
system was tested and did not work in the state of Washington
and it is not clear why it will work in Alaska." He said this

isn't the sort of |egacy he envisioned. He asked the commttee
to reject EO 107 and retain the function of habitat protection
wi t hi n ADF&G.

Nunmber 1830
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WLLY DUNN noted that many potential testifiers [at the Homer
Legislative Information Ofice (LIO] had to return hone; he
expressed hope that nenbers would read their faxed testinony and
remenber that many people around the state are very concerned

about this. M. Dunn expressed concern that EO 107 wll have
| ong-term negative inpacts on Alaska's fish and wldlife; those
i npacts may not be seen for 20 to 50 years. He said he wants

his grandchildren to have jobs and enjoy Alaska, just as
Comm ssioner Irwin stated. He added, "Forty or fifty years from
now, when his grandchildren are in Alaska, | hope they're not
sayi ng, 'Wiat was grandpa thinking when he did this!""

MR. DUNN said he thinks EO 107 will also precipitate |lawsuits.
He said the [Division of Habitat and Restoration] is in place
and works wth industry. Although it's not always easy and
straightforward, that's how governnent is. M. Dunn opined that
a change to statute as broad and far-reaching as EO 107 really
needs to be taken on by the |legislature through thoughtful
del i beration and an open public process, rather than through an
executive order. He said Alaska is not a business. The effect
will be upon people's lives and the future of wldlife in the
state, as well as [Alaskans'] children and grandchil dren.

Number 1724

NI CKY SCARZI noted that she works for ADF&G s Division of Sport
Fish, but is testifying on behalf of herself. She said she
provi des | ocal expertise on the fisheries that she is famliar
with to habitat biologists when they are dealing with permts;
in return, when she or a nenber of the public needs response to

an issue, she can talk wth habitat biologists. If those
bi ol ogists are noved to DNR, she said, she doesn't know what
kind of responsiveness she will receive with regard to issues
that she thinks are inportant. Ms. Scarzi said DNR has a
m ssion different from ADF&G s, and she doesn't know that they
will put the sane enphasis on fisheries issues that the Division

of Habitat [and Restoration] would put on the sanme issues if it
were to remain in ADF&G

REPRESENTATI VE = SEATON, regarding Title 16 permts, asked
Ms. Scarzi if she or sonmeone from the [Division of Habitat and
Restoration] visits that stream before giving permts.

M5. SCARZI answered that she doesn't see every permt the
division deals with; if soneone fromthe division isn't famliar
with that stream and cannot go |look at it, she or a nenber of
her staff will visit the site.
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Number 1610

SETH LI TTLE, Al aska Center for the Environnment (ACE), noted that
ACE is Alaska's |argest honmegrown public-interest environnenta
organi zation, wth over 8,000 dues-paying nenbers. He told the
committee:

W recognize the need to develop our state's
resources, but also identify the responsibility to
conserve and to protect the state's fish and wildlife
resour ces. Al aska's econony and Al askans depend on
their unique fish and wldlife. Commerci al and sport
fishernen, hunters, trappers, hunting and fishing
gui des, subsistence users, and the tourism industry
rely on healthy fish and wildlife.

In order to fully conprehend and assess the inpact of
t he governor's proposal, the m ssions of ADF&G and DNR
need to be understood; they are very different.
[ADF&G s] mssion is to protect and develop Al aska's
fish and wildlife resources, while DNR's mssion is to
pronote devel opnent of the state's resources. These
two m ssions balance each other and work together to
provide a system of checks and balances and an
opportunity for fish and wildlife biologists to work
wi th devel opers through the permtting process. That
is why the First [Alaska] State Legislature created
two separate resource agencies to nanage the state's
uni que and di verse resources.

By nmoving the permtting authority to one agency, one
agency is given [primacy] in the process of checks and
bal ances that have been set up to manage Al aska's fish
and wldlife resources and resource devel opnent. Ve
believe that if [t he] permtting function is
transferred to DNR, the balance will be tilted away
from habitat protection to the long-term detrinent of
our fish and wildlife resources. Under the proposed
executive order, for the first tinme in Alaska's
hi story, fish and ganme permtting and habitat
protection will no longer reside in [ADF&]. [ ADF&G
wll lose its authority and the [Division of Habitat
and Restoration] will be elimnated, cutting 22 jobs
and transferring 36 positions to DNR
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The executive order wll change the standard of
scrutiny. The system of checks and bal ances will be
gone. There will be no need for DNR or industry to
work out problenms with [ADF&G . The appeal process
will be entirely through DNR This is far nore than a
process change; this is a nmmjor, substantive, and
statutory change.

Wthout review of plan and specifications, there's a
substantial risk that nmany anadronous streans, as well
as resident fish streans, wll be blocked and a
significant amount of fish production will be lost, as
has al ready occurred throughout the Pacific Northwest.

Governor Murkowski's plan prevents fish and gane
bi ol ogi sts from speaking up about the inpact on fish
and wldlife habitat from industrial devel opnent.
Under the super DNR, fish and gane biol ogists and even
ADF&G conmmi ssioner roles would only be advisory, wth
no power to prevent the stressing of habitat. Al |
decisions would be nmade by DNR the departnent
responsi bl e for devel opnent.

Number 1502
MR LITTLE conti nued:

The cost of this proposal are [borne] on the backs of
Al aska's fish and wildlife and Al askan residents and
(indisc.) who depend on them The  Mur kowsKki
Adm nistration contends that [the D vision of Habitat
and Restoration] stands in the way of legitimte

projects for per sonal reason. When  Gover nor
Mur kowski 's exanpl es and habitat permitting history is
examned in detail, it is clear habitat permtting is

tinmely, especially in conparison with DNR, and the
cited exanples show how ADF&G is upholding the
standards required to protect habitat under state |aw.

MR. LITTLE said if there are problens with personal views and
actions inpeding projects, then this is a managenent situation
that should be handl ed through proper discipline. He i ndicated
that the facts relating to issuing permtting don't point out a
per manent probl em He also said it doesn't appear noving Title
16 permtting to DNR will speed up the process. He said, "Wth
|l ess staff, |less balance, and |ess accountability, it appears
that project proposals may lead to litigation and nore del ays."”
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He said ACE urges the legislature to bring the issue to the
House and Senate floors to be debated and to support a
resolution to di sapprove EO 107.

Number 1442

ERIC KNUDSEN, Ph.D., told the conmttee he is a professional
fisheries scientist with over 20 years' experience in managenent
and research on pacific salnon, trout, and other fish and
wildlife. He has conducted studies in Alaska and the Pacific
Nort hwest, nmany of which focused on the effects of habitat
alterations on the ecology and productivity of salnon and trout.
He said he is a nenber of the Anmerican Fisheries Society and is
the current past president of the western division of that
society. He nentioned a copy of [the opinions of] that society,
which he said he'd attached to his own submtted witten
testinmony. He continued as foll ows:

There are three scientifically based points that,
taken together, argue for a resolution to reject
EO 107. First, there's absolutely no scientific doubt
t hat healthy stream and riparian habitats are
fundanental to the anount of salnon, steelhead, and
other related fish and wldlife produced in the
Al askan wat er shed.

Second, a conbination of solid science in Al aska and
el sewhere, together with a long history of experience
in the Pacific Northwest, clearly denonstrate that the
gradual , increnental, cunulative effects of nunerous,
seemingly mnor habitat alterations can lead to the
destruction of the habitat base that supports
productive sal non and other fisheries.

Nunmber 1382
DR. KNUDSEN conti nued:

Third, a scientific research in the Pacific Northwest
has led to the <conclusion that it's nuch nore
difficult to repair stream and riparian habitats to
their fully functional state than it is to sinply
protect the natural stream functions in the first
pl ace.

In regard to the State of Alaska admnistrative
procedure that nmay be [of] npst interest to the [House
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State Affairs Standing Committee], it's extrenely
difficult to disengage the effects on habitat fromthe
adm ni strative process. The scientific basis for
protecting habitat is largely indisputable. So, the
effectiveness of protection conpletely depends on,
first, the attitude of the comm ssioner or the agency
responsible for the protection - the policy attitude,
that is; second, the extent of protection allowed
within that departnment or organization; and, third,
the nunber of enployees or resources that are put
toward that protection.

It's inpossible to judge how effectively habitat wll

be protected if the permtting functions are
transferred from ADF&G to [DNR], but because the
stated purpose ... is to speed and streaniine
devel opnent, I can only believe that habi t at

protection will be |less effective.

DR. KNUDSEN suggested the potential problem perhaps lies in the
admnistration's policy of wanting to speed devel opnent.
Because [ Al aska's] salnon resources are so inportant and solid
scientific evidence denonstrates that healthy habitat is key to
sustaining the salnon fisheries, he urged the legislature to
reject EO 107 and retain habitat-permtting functions wthin
ADF&G.

Number 1260

DALE PIHLMEN told the commttee he is a long-tinme resident of
Ketchi kan and is against EO 107. He opined that it is a poor
idea that wll weaken protection of valuable sal non streans and
spoil the aesthetic of valuable wlderness, wth potentially
di sastrous econom c consequences. M. Pihlnmen said he has spent
20 years as a commercial fisherman and 20 years in the tour
industry; both industries are dependent on the biological
integrity of Southeast Al aska's ecosystens. He said streans in
Sout heast Al aska are an inportant elenment in the ecosystens and
are essential for the economc well-being of both industries.
Speci fically, protecting [the state's] salnon streans IS
essential for future economc viability of the sal nmon industry.

MR. PIHLMEN indicated the state has had the benefit of good
managenment from ADF&G but pointed out that the Ilevel of
abundance currently being experienced is the result of cyclic
environmental factors that affect ocean currents, weather, and
tenperatures, but that aren't well understood. He said the
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years of full return pronpted major changes in the salnon
industry such as limted entry and a private, nonprofit hatchery
system He warned that Modther Nature is fickle and the cycle of
abundance could quickly change; as a result, salnon runs could
dry up dramatically. He nentioned biological integrity of
streans as well as support for the tourism industry, and said
streans and uncut old-growh tinber are the heart and soul of
ecosystens in Southeast Al aska. He concl uded:

As wlderness ... dimnishes and the population
increases, the value wth these valleys increases
exponenti al | y. The value of tinber and their streans
in Southeast Alaska to tourism and the fishing
industry far exceeds its value as tinber harvested
every hundred years. The governor's proposal would
dramatically weaken protection of the areas that are
essential to the long-term economc viability of the
fishing and touring industries for short-term gain of
the tinber industries.

Nunber 1127

MATTHEW LaCRO X testified that he currently works in ADF&G in
the Division of Habitat and Restoration as a habitat biologist
and "permtter." He told the commttee he was one of 22
enpl oyees who received a layoff notice |ast Friday. He asked
the conmttee to support the joint resolution rejecting EO 107.

MR LaCRO X said the commttee nenbers need to honestly exam ne
the issue of whether the proposed transfer of Title 16

permtting authority out of ADF&G w il benefit or harm the
state. He opined that this is a question the |egislature has
the obligation to answer before the executive order is allowed
to take effect. M. LaCroix said that in the business world, a

conpany reduces its workforce only if it decreases production or
if advances in technology allow fewer workers to produce the
sanme or nore. Saying the new habitat office in DNR clains it
will be able to process the same nunber of permts with 22 fewer
enpl oyees than it currently takes, he told nenbers:

When you reduce permtting staff, you underm ne the
ability of remaining staff to issue neaningful
permts, regardless of what departnent they' ve worked
for. Very few of the permts that | personally wote
were off-the-shelf. Just like the fish habitat
permts issued to Fort Knox that Comm ssioner Ilrwn
has said such positive things about, nobst of these
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permts were issued after hours of background research
and consultation with applicants and staff from other
departnments and agenci es. Oten, we need to conduct
field visits or «collect biological data before a
permt can be issued.

Nunmber 1045
MR LaCRA X conti nued:

The anpunt of tinme that we can currently spend working
with applicants is characterized by the governor's
stalling, but it nmeans that few applications are ever
deni ed. It also nmeans that instead of superficially
reviewing an application, in either approving or
denying it as proposed, we can |ook for alternatives
that benefit both the applicant and the environnent.

MVR. LaCRO X nmentioned t he G enn Hi ghway- Par ks Hi ghway
i nterchange work that the governor has cited as one case where
the [Division of Habitat and Restoration] "stalled" a legitinmate
proj ect. M. LaCroix said nothing could be further from the
truth. He indicated that staff had worked with contractors to
nodify the project in many significant ways that resulted in
savi ng substantial amounts of noney.

MR, LaCRO X summarized that this reorganization will lead to
increased permt backlog, nore permt denials, |ess effective
permts wth Iless nonitoring and conpliance, and permtted
projects that wll have greater environnental inpact. Thi s
transfer of permtting authority will place the state's val uable
fish and wildlife resources at risk and open up the state to
| awsuits, while gaining nothing in exchange. He said nenbers of
this conmttee have an obligation to act in the best interest of
their constituents and the state; in this case, that obligation
requires nothing less than the rejection of [EO 107].

Number 0957

GARVAN BUCARI A paraphrased his witten testinony [included in
the conm ttee packet] as foll ows:

The major thenme that the governor has agreed to

under the constitution is perpetuation of productive,
healthy stocks of fish and wildlife available to the
peopl e, these are found in Sections 1, 2, 3, 4, and 16
of our state constitution, Article VIII, natural
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resources. ... Before now, the executive branch of the
state delegated responsibility for fish and gane and
their habitat to [ADF&G. Now the governor's
promul gati on of EO 107 elim nates the comm ssioner of
[ ADF&G s] authority to protect aquatic habitat by
del eting C t he [ Di vi sion of Habi t at and
Restoration].

Shifting responsibility to DNR, "deputy
conmi ssioner/state forester” raises serious questions
as to the wldlife and fisheries habitat oversight.
Public perception is inportant. It would convey an
i npression of subordination of fish and wldlife
habitat protection for devel opnment concessi ons.

| believe it is a mstake to inplement EO 107, and |
ask that the [legislature] exercise [its] role in the
governnment district roles of checks and bal ances, and
reject EO 107 on behalf of the people of Al aska. I
al so ask those nenbers of the legislature who have to
recuse thensel ves, who m ght have conflicts of
interest concerning pending court cases involving
permtting actions through [ADF&G [Division of]
Habitat and Restoration [to do soO].

Why change sonething that works? On the second page

[of the witten testinony] I'Il refer you to itens 4,
5, and 6, which wmy have economc inplications
relative to the shift in authority for habitat

protection.
[ EO 107 was held over. ]
ADJ OQURNMENT
Nunber 0803
The House State Affairs Standing Conmittee neeting was recessed

at 9:36 p.m [ The neeting was reconvened March 12, 2003, at
6:30 p.m]
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