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HOUSE BI LL NO. 191

"An Act relating to the Al aska coastal managenent program and to
policies and procedures for consistency reviews and the
rendering of consistency determi nations under that program
relating to the functions of coastal resource service areas;
creating an Alaska Coastal Program Evaluation  Council;
elimnating the Alaska Coastal Policy Council; annulling certain
regulations relating to the Al aska coastal nanagenent program
relating to actions based on private nuisance; relating to
zoning within a third class borough covered by the Al aska
coast al managenent program and providing for effective dates.”
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W TNESS REG STER

MARTY RUTHERFORD, Consult ant

to the Adm nistration

and to the Departnent of Natural Resources (DNR)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified to changes nmade in the proposed
commttee substitute (CS) for HB 191 dated 4/12/2003.
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BRECK TOSTEVI N, Assistant Attorney Ceneral

Envi ronnental Section

Cvil Division (Anchorage)

Departnent of Law

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided an overview of the sectional
anal ysis of the proposed CS for HB 191.

PATRI CK GALVI N, Petrol eum Land Manager

Division of Gl and Gas

Department of Natural Resources

Anchor age, Al aska

POSI TI ON STATEMENT: Provided testinony and answered questions
relating to the proposed CS for HB 191.

CHUCK DEGNAN, Director

Bering Straits Coastal Managenent Program

Unal akl eet, Al aska

POSI TI ON STATEMENT:  Expressed concerns relating to the proposed
CS for HB 191.

KATHY WASSERMVAN, Mayor and Adm ni strat or

City of Pelican

Pel i can, Al aska

POSI TI ON STATEMENT: Testified on the proposed CS for HB 191.

JOHN OSCAR, Program Director

Cefialiulriit Coastal Resource Service Area Board (CRSA)

Mekor yuk, Al aska

POSI TI ON STATEMENT:  Expressed concerns relating to the proposed
CS for HB 191.

PAT NORMAN, First Chief

Port Graham Vill age Counci |

Port Gaham Al aska

POSI TI ON STATEMENT:  Expressed concerns relating to the proposed
CS for HB 191.

FRANK KELTY, Menber

Al euti ans West Coastal Resource Service Area (CRSA) Board

Unal aska, Al aska

POSI TI ON STATEMENT:  Expressed concerns relating to the proposed
CS for HB 191.

BOB SHAVELSON, Executive Director

Cook I nl et Keeper
Honer, Al aska
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POSI TI ON STATEMENT: Expressed concerns relating to the proposed
CS for HB 191; said the districts wll have a severely
constrained role in |local coastal decisions under this bill.

MARV SM TH, Comrunity Devel opnent Coor di nat or

Lake and Peni nsul a Bor ough

Ki ng Sal non, Al aska

POSI TI ON STATEMENT: Testified about concerns relating to the
proposed CS for HB 191.

LI SA VON BARGEN

City of Val dez

Val dez, Al aska

POSI TI ON STATEMENT: Provi ded testinony on the proposed CS for
HB 191.

PAT CARLSON, Manager

Kodi ak | sl and Borough

Kodi ak, Al aska

POSI TI ON STATEMENT: Provided testinony on the proposed CS for
HB 191.

KARCL KOLEHVAI NEN, Program Director

Al eutians West Coastal Resource Service Area Board

Pal mer, Al aska

POSI TI ON STATEMENT: Testified on the proposed CS for HB 191.

KEN DONAJKOWBKI , Manager

Heal th Safety Environnment (HSE)

Conoco Phillips Al aska, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on behalf of Alaska G| and Gas
Associ ation (AOGA) regarding the proposed CS for HB 191.

SARAH G LBERTSON, Policy and Program Coordi nat or

Al aska Muni ci pal League (AM.)

Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 191; said AML didn't have
an official position on the proposed CS, but offered comrents
on it.

DOUGLAS MERTZ

Prince WIIliam Sound Regional Ctizen's Advisory Council
( PWBRCAC)

Juneau, Al aska

POSI TI ON STATEMENT: Testified on the proposed CS for HB 191,
said PWSRCAC had increasing concerns about the disconnect
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between the apparent intention of the drafters and the |anguage
inthe bill.

TERI CAMERY, Pl anner

City and Borough of Juneau (CBJ)

Juneau, Al aska

POSI TI ON STATEMENT: Expressed concerns relating to the proposed
CS for HB 191.

ACTI ON NARRATI VE

TAPE 03-31, SIDE A

Number 0001

CHAIR HUGH FATE called the House Resources Standing Conmittee
neeting to order at 1:08 p.m Representatives Fate, Masek,
Gatto, Heinze, Lynn, Cuttenberg, and Kerttula were present at
the call to order. Also in attendance was Representative
Seat on.

HB 191- COASTAL MANAGEMENT PROGRAMS

CHAI R FATE announced that the only order of business would be
HOUSE BILL NO 191, "An Act relating to the Al aska coastal
managemnent program and to policies and ©procedures for
consi st ency revi ews and t he renderi ng of consi st ency
determ nations under that program relating to the functions of
coastal resource service areas; creating an Al aska Coastal
Program Evaluation Council; elimnating the Al aska Coasta
Policy Council; annulling certain regulations relating to the
Al aska coastal managenent program relating to actions based on
private nuisance; relating to zoning within a third class
borough covered by the Al aska coastal nmanagenent program and
providing for effective dates.” [The bill was sponsored by
House Rul es Standing Commttee by request of the governor.]

Nunber 0132

REPRESENTATI VE MASEK noved to adopt the proposed committee
substitute (CS) | abeled 03-0069 bil2.doc, 4/12/2003, 5pm as the
work draft, and asked for wunaninbus consent. There being no
objection, the proposed CS dated 4/12/2003 was before the
comm ttee.

Number 0185
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MARTY RUTHERFORD, Consultant to the Admnistration and the
Depar t ment of Nat ur al Resources (DNR), testified. She
characterized the Al aska Coastal Mnagenent Program (ACMP) as an
ol der program that has not appropriately responded to Al aska's
maturing statutory and regulatory regine. She suggested that
the existing programis often redundant, using |ocal enforceable
policies that are a reiteration of the regulatory agencies

permt standards. She offered her opinion that the prograns'
consi stency review process is unpredictable, is overly broad in
scope, takes too nuch tinme, and delays the issuance of permts
and the startup of projects.

M5. RUTHERFORD suggested that the statew de standards and |oca

enforceable policies are vague and subject to nmultiple
i nterpretations. However, she said while the program has
probl ens, the sweeping changes that were suggested in the
original HB 191 elimnated sonme of the primary reasons for
Al aska's enbracing coastal nmanagenent in the first place,
including state and local control over projects requiring a
federal authorization, and state and |ocal influence on direct
federal activity. During the discussions of the original
HB 191, she explained, this admnistration took to heart sone of
the comments received from the districts, the coastal resource
districts, and the citizens; as a result, this proposed CS
returns to the basic structure of the existing coastal

managemnment program

Number 0523

M5. RUTHERFORD expl ained that [the proposed CS dated 4/12/2003]
retains the four existing coastal resource service areas, which
are located in the unorganized borough, and that all existing
coastal districts continue, retaining the same authorities and
responsibilities as under the current program it retains |oca

enforceable policies and all the statewi de standards of the
program including the habitat standard and the subsistence
standard; and it ensures that all activities requiring a federal

or state permt wll have a consistency review She said
district enforceable policies remain applicable to all projects
that are subject to a consistency review, not just the outer
continental shelf (OCS) projects and federal activities, as
envisioned in HB 191. She suggested that this proposed CS
ensures that the districts will retain their "seat at the table"
as project decisions are nade.

Nunmber 0596
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M5. RUTHERFORD expl ained that this proposed CS mekes significant
changes to the program and attenpts to retain inportant elenents
whil e addressing the [aforenentioned] problens. For instance,
it elimnates the [Alaska Coastal Policy Council (ACPC)] and
transfers its duties to DNR places a sunset provision on the
current statewide standards and coastal district plans and
mandat es that their replacenent standards be clear, concise, not
susceptible to subjective interpretations, and not duplicative
of otherwise existing requirenents; clarifies that | ocal
enforceable policies may not address a matter that is regul ated
or authorized by state or federal |aw unless the policy relates
specifically to a matter of |local concern; and provides a
definition for what constitutes a matter of |ocal concern.

M5. RUTHERFORD further explained that it provides inportant
clarifications on the consistency review process in order to
ensure nore predictable tinmelines and standards, which includes
the scope of a project that is subject to review and when a
project can proceed in phases; encourages the use of general

permts; clarifies that the Depart nent of Envi r onnent al
Conservation's (DEC s) permts and aut hori zati ons wi | |
constitute the consistency determnation for air, land, and

water quality; and insulates the coastal managenent consistency
review from delays associated wth these permts and
aut hori zati ons.

Number 0741

BRECK  TOSTEVI N, Assi st ant Attorney GCeneral, Envi r onnent al
Section, Gvil Division (Anchorage), Departnment of Law, told
menbers that the proposed CS is prem sed upon statutory changes
in Executive Oder (EO 106, introduced by the governor on
February 12, 2003; it transfers responsibility for ACMP fromthe
Di vi si on of Gover nnent al Coor di nati on (DEC) to DNR.
M. Tostevin said the EO did not nake substantive changes to the
law, but repealed existing statutes found in AS 44.19 and
readopted themin a "newtitle 46.39."

Number 0835

MR TOSTEVIN said the proposed CS clarifies the scope,
applicability, and requirements of the existing coastal
managenment program in AS 46.40; retains coastal resource
districts and the current structure of how they operate under
ACWP; retains the existing Coastal Resource Service Areas
(CRSAs) in the unorgani zed borough, but elimnates the creation
of new CRSAs; elimnates the Al aska Coastal Policy Council and
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transfers its authority to the developnent of statew de
standards of the ACWMP and the approval of district coastal
managenment plans to DNR requires DNR to adopt regulations
W thin one year of enactnent, establishing clear and enforceable
statewi de standards of ACWMP as well as criteria for the approval
of new district coastal managenent plans; and requires coastal
resource districts to submt new coastal nmanagenent plans to DNR
for approval .

MR. TOSTEVIN explained that the plans nust have enforceable
policies that are clear and concise, that provide greater
uniformty throughout the state, and that don't duplicate state
and federal requirenents. The districts are required to submt
these new plans to DNR for approval within six nonths for first-
class [cities] and boroughs, and wthin a year for other
districts; this date is from the effective date of the new
regul ati ons. He said the proposed CS streamines the ACWP by
relying on DEC s air, land, and water quality requirenents as
the enforceable policies of the ACMP for those purposes, and by
relying on DECs determnation for inplenentation of those
requirenents in order to determ ne consistency for those parts
of a devel opnent project.

Number 0991

MR. TOSTEVIN paraphrased from Sections 1-8 of the sectional
anal ysis, which read [original punctuation provided]:

Section 1 contains legislative findings on the need
for reformof the ACWVP.

Sections 2 [and 4], 5-6 make conform ng anendnents to
existing statutes reflecting the elimnation of the
Al aska Coastal Policy Council and the transfer of the
[ACPC s] functions to the Departnent of Natural
Resour ces.

Sections 7 and 8 transfer from the [ACPC] to DNR the
authority to develop statewide standards and the
criteria for adoption of district coastal nmanagenent
pl ans.

MR. TOSTEVIN explained that Section 3 reflects a change in
term nology when referring to district coastal managemnent
pr ogr ans. The proposed CS refers to new district plans to
di stinguish them from the existing district prograns, and also

HOUSE RES COW TTEE - 8- April 16, 2003



to distinguish them fromthe existing statew de ACVP program so
t hat changes t hroughout.

MR. TOSTEVIN continued paraphrasing from Sections 9-12 of the
sectional analysis, which read [original punctuation provided]:

Section 9 directs coastal resource districts to
devel op and adopt coastal nanagenent plans and set
forth the required contents of the plans. AS
46. 40. 030(b) states that enforceable policies of those
pl ans nust neet the requirenments of AS 46.40.070 and
may  not dupl i cat e, restate, or i ncorporate by
reference statutes or adm ni strative regulations
adopted by state or federal agencies. The term
"enforceable policy" is defined in section 43 of the
bill.

Section 10 directs DNR to establish statew de
standards for the ACMP and district coastal nanagenent
plan criteria.

Section 11 establishes the Departnent of Environnental

Conservation's air, | and and wat er qual ity
requirenents as the exclusive policies of the ACW of
t hose purposes. This provision provides that the

i ssuance of permts, certifications, approvals and
aut horizations by DEC constitute a determ nation of
consistency with the ACMP for those purposes and for
those conponents of a proposed devel opnent project
subject to those permts and other authorizations.

Thi s | anguage ensures that the ACMP consistency review
process does not duplicate DEC s permtting process.

This provision confornms with the provisions of the
existing program at 6 AAC 80.140 and the federa

Coastal Zone Managenent Act's requirenent that these
environnmental standards be included in the state's
coastal program

Section 12 repeal s and readopts AS  46. 40. 050
concerning submssion of district plans by coastal
resource districts. The section renoves obsolete
| anguage from the initial creation of the program in
1977 and adds a new requirenent that a coastal
resource district nust review and resubmt its plan
for approval every five years. This is to ensure that
the district plans are regul arly updated.
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Nunber 1226

MR. TOSTEVIN continued paraphrasing from Section 13 of the
sectional analysis, which read [original punctuation provided]:

Section 13 anends the district plan review and
approval provision at AS 46.40. 060. It provides that
the departnent may approve a district coast al
managenent plan provided it neets the requirenents of
AS 46.40, the statew de standards adopted by DNR, and
the district plan criteria adopted by the departnent.
A district plan may not arbitrarily, unreasonably, or
unduly restrict or exclude uses of state concern.
Uses of state concern are defined in AS 46.40.210(8)
at section 42 of the bill

Nunmber 1276

MR. TOSTEVIN continued paraphrasing from Sections 14-19 of the
sectional analysis, which read [original punctuation provided]:

Section 14 establishes specific requirenents for
departnent review and approval of district coastal
managenent plans in AS 46.40.070. The departnent may
approve a district plan under AS 46.40.060, if it
neets the requirenments of AS 46.40, AS 46.40.060 and
the enforceable policies of the plan neet the
requi renents of .070(a)(2). 070(a)(2) requires that
the enforceable policies be clear and concise, are not
susceptible to inconsistent application, and wuse
precise, prescriptive, and enforceable |anguage. I n
addition, the enforceable policy may not address a
matter regulated or authorized by state or federal |aw
unl ess the enforceable policies relate specifically to
a matter of |ocal concern. "Matter of |ocal concern”
is specifically defined in the bill

Section 15 nmkes conform ng changes to AS 46.40.090
concerning how local district plans are inplenented in
t he unorgani zed bor ough.

Section 16 anmends existing AS 46.40.094 that describes
how a project may be reviewed for consistency with the

ACVMP in "phases." This anmendnment woul d broaden the
phasing statute to allow projects other t han
traditional oi | and gas leasing projects to Dbe

reviewed in phases. The phasing test is changed from
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whet her future information is "obtained in the course
of a phase” to whether the information "was not
available to the project applicant at the time of the
previ ous phase.” This change nmkes the | anguage
consi st ent with the federal coast al managemnent
regul ations allowng for phasing of federal activities
subject to a consistency review in 15 CFR
930. 36(d) .

Sections 17-22 anend the existing statute providing
for consistency reviews of devel opnent projects in the
coastal zone.

Section 17 provides that DNR is to establish by
regul ation a consistency review process conformng to
AS 46. 40. 096.

Section 18 clarifies that consistency reviews are
triggered by state resource agency authori zations.

Section 19 provides that DNR s consistency review
regul ati ons must provide for public notice, which is a
requirenment of the federal coastal zone nmanagenent
act .

Nunber 1452

MR. TOSTEVIN continued paraphrasing from Sections 20-21 of the
sectional analysis, which read [original punctuation provided]:

Section 20 provides that "subsequent reviews" also
known as "elevations" during the consistency review
project are decided by DNR and that they are to be
conpleted within 45 days after the initial request for
revi ew.

Section 21 amends AS 46.40.096(g) to exclude certain
activities and permts from the consistency review
process. Consistent with federal law, an activity
that is authorized under a general or nationw de
permts previously determined to be consistent wth
the ACMP is not required to be reviewed a second tine.
As provided in section 11, an activity that 1is
authorized by DEC wunder its air, land and water
quality requi renents are exenpt ed under AS
46. 40. 040(b) . Activities excluded from a consistency
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review under the existing provisions of the Forest
Practices Act in AS 41.17 are excluded from a
consi stency revi ew under AS 46. 40. 096.

Number 1500

MR. TOSTEVIN continued paraphrasing from Section 22 of the
sectional analysis, which read [original punctuation provided]:

Section 22 adds three new sections to AS 46.40.096 to
clarify what permts or activities trigger a
consistency review, the scope of the review once
triggered and the geographic scope of the activities
subject to a review.

New subsection (i) clarifies that, except as provided
in the Forest Practices Act, the exclusions in (g) of
. 096, and for f eder al consistency reviews and
certifications subject to federal law, a consistency
review is triggered by an activity that is subject to
a state resource agency permt, |ease, authorization

approval or certification.

New subsection (j) provides that except as provided in
the phasing statute (AS 46.40.096) and the exceptions
above, the scope of a consistency reviewis limted to
activities subject to the permt or authorization and
a coastal resource district policy approved by the
departnment under the State Coastal Managenent Act.

New subsection (k) defines the geographic area where
an activity triggers a consistency review and the
geographic scope of the review once triggered. The
consistency review process is to apply to activities
within the coastal zone of the state (defined in AS
46. 40. 210) , activities on t he f eder al out er
continental shelf or on federal lands that are the
within the geographical boundaries of the state's
coastal zone.

New subsection (l) directs DNR to establish by
regul ation categories and descriptions of uses and
activities that are determned to be consistent wth
the ACMP or that would be made consistent with the

inclusion of standard alternative measures. The
existing list of such activities is known as the "A" &
"B" list. The new legislation directs that these
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categories and descriptions of uses and activities be
reviewed by DNR and nade as broad as possible so as to
mnimze the nunber of projects that nmust undergo an
i ndi vidual i zed consi stency review.

Nunmber 1660

MR. TOSTEVIN continued paraphrasing from Sections 23-43 of the
sectional analysis, which read [original punctuation provided]:

Section 23 includes cross-references to existing
requirenents in the enforcenent section of the State
Coastal Zone Act.

Sections 24-28 are conform ng anmendnents transferring
authority fromthe [ACPC] to DNR

Sections 29-37 are anendnents to the statutory
provi sions governing the creation and operation of

coast al resource service areas (CRSAs) in the
unor gani zed borough. These sections are anended to
retain existing CRSAs but to preclude the creation of
new CRSAs.

Section 38 is a new savings clause clarifying that
nothing in AS 46.40 dimnishes state jurisdiction or
affects state requirenents as they apply to the
federal governnment under a federal authorization or
federal waiver of sovereign inmunity. The savings
cl ause al so nakes clear that the coastal zone act does
not dimnish the zoning or planning authority of
muni ci palities under AS 29.

Section 39 is a conformng anmendnent concerning the
use of the termdistrict coastal managenent plan

Section 40 anends the existing definition of
consi st ency revi ew to track t he scope and
applicability clarifications in the other sections of
AS 46. 40.

Section 41 defines departnent as the departnent of
nat ural resources.

Section 42 anends the existing definition of "uses of
state concern.”
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Section 43 adds new definitions of the ternms "coastal
use or resource," "coastal zone," "district nmanagenent
pl an,” and "enforceable policy."

Number 1782

MR. TOSTEVIN continued paraphrasing from Sections 44-46 of the
sectional analysis, which read [original punctuation provided]:

Section 44 repeals statutory references to the CPC and
obsol ete provisions of AS 46. 40.

Section 45 annuls the existing statew de standards and
district program guidelines in 6 AAC 80 and 6 AAC 85.
This annulnment takes effect on July 1, 2005 (see
section 49).

Section 46 is a transition provision. First it
directs DNR to adopt regul ations inplenenting this Act
no later than July 1, 2004.

Second, wuntil the statewide standards and district
program gui delines are annulled under section 45 or
DNR adopts new regulations, DNR can inplenent and
enforce the statew de standards and guidelines to the
extent not inconsistent with this Act.

Third, district coastal nmanagenent prograns approved
by the [ACPC] stay in effect until July 1, 2006,
unl ess DNR di sapproves or nodifies all or part of the
program before July 1, 2006.

Fourth, consistency reviews pending on the day before
the effective date of this Act may continue and be
conpleted under the prior rules, at the applicants
option exercised no later than 60 days after the
effective date of the act.

Number 1881

MR. TOSTEVIN continued paraphrasing from Sections 47-50 of the
sectional analysis, which read [original punctuation provided]:

Section 47 is a transition provision directing the
subm ssion of new district plans by coastal resource
districts for initial inplenentation of this Act. The
Act staggers the subm ssion of the new plans based on
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whet her the coastal resource district is a home-rule
municipality or first-class city. Those coastal
resources districts nust submt new plans within six
nont hs of the effective date of regul ations adopted by
DNR. Ot her coastal resource districts must submt new
plans within one-year of the effective date of the
regul ati ons. Subsection (c) provides that the 90-day
review time in AS 46.40.070 does not apply to the
subm ssions under (a) and (b) of the transition
provi si on.

Section 48 contains revisor's instructions naking
changes in article headings and Al aska Adm nistrative
Code changes reflecting the transfer of the coastal
managenent program from the [ACPC] to DNR  Subsection
(c) provides that if DNR s regulations are adopted
before old [ACPC] regulations are annulled, the old
[ACPC] regulations at 6 AAC 80 and 6 AAC 85 wll be
renoved by the regul ations attorney as obsol ete.

Section 49 is the delayed effect date of section 45's
annul nrent of 6 AAC 80 and 6 AAC 85 on July 1, 2005.

Section 50 provides that with the exception of section
49, the Act takes effect immediately under AS
01.10.070(c).

IVB. RUTHERFORD noted that the  bill packet contained a
provisional timeline for inplenentation in the new program and
how it interrelates with the current program

Nunber 2116

M5. RUTHERFORD, in response to a question from Representative
Seaton with regard to Section 14 of the sectional analysis and
enforceable policies, referred to page 10 of the bill,
subsecti on (a), par agr aph (2), subpar agr aph (D, sub-
subparagraphs (i)-(iii), and nentioned a "three-part test.” She
said an exanple of an issue that could neet this test would be
if a particular district had eelgrass beds that it wanted to
protect and felt that the statewide habitat standard did not
"reach to that." She explained that if it was of critical
concern, then [the district] could develop an enforceable policy
- as long it was clear, concise, and easily understood and
i npl enented - that would preclude activities in that area such
as having a log-transfer facility.
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Nunber 2166

M5. RUTHERFORD, in further response, offered her belief that it
is intended to nean the crafting of the |anguage will be as
uniform as possible, so that not as mnmuch is placed on the
applicants; the inplenmenting agencies wll have to interpret the
enforceable policies to try to determ ne what various approaches
to crafting |anguage is being used. She remarked, "So, that
doesn't mnean that they have to be cookie-cutter versions of
i ssues of local concern; it neans that they have to be crafted
simlarly.” She said the goal is to try to nove the | ocal
enforceable policies in the statew de standard to be simlar to
how statutes are crafted, so that they are nore readily and
easily appli ed.

M5. RUTHERFORD, in further response with regard to a set of
standards or guidelines for enforceable policies, said DNR does
not have those standards yet, but there is no intent to have the
districts go through a (indisc.) type of analysis. She
explained that it would basically be a process wherein the
departnent helps, guides, and works wth local districts to
determ ne what might be an "appropriate set.” Ms. Rutherford
said it is the hope of the [departnent] to begin to devel op sone
enforceable policies and nodel plan elenments that could be
enbraced and anmended slightly for |ocal issues. She expl ai ned
that yes, that's part of the goal, but nothing is created at
this tine.

Nunber 2301

REPRESENTATI VE HEINZE, referring to a previous House Special
Commttee on Fisheries nmeeting on HB 191, tal ked about concern
expressed by nunicipalities and boroughs that [the bill] takes a
| ot of authority away from them She asked for clarification
about how this new [l egislation] addresses that.

M5. RUTHERFORD explained that it basically returns to the
exi sting program structure whereby the coastal districts, the
coastal resource service areas, and the incorporated districts

wi || continue to exist, wi || continue their exi sting
authorities, wll <continue to have the right to pronulgate
enforceable policies, and will retain their seats at the table

in project review and deci sion nmaking.
REPRESENTATI VE HEI NZE of fered her under st andi ng t hat

[municipalities and boroughs] would not be [included] in any
area at all.
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M5. RUTHERFORD said no, they're not.
Number 2349

REPRESENTATI VE KERTTULA expressed concern about interaction
between DEC s statutes and regul ations and how the new coastal

managenment program will work. She said it appears DEC has been
separated out so that its statutes are going to be
determ nati ve. She asked what interaction is allowed to
districts according to those standards, and also whether
[districts] will be allowed to [maintain] their own enforceable
standards if "they're in any way touching sonething that's a DEC
permt." She asked for an explanation of how this is going to
wor K.

Nunber 2407

PATRI CK GALVI N, Petrol eum Land Manager, Division of Ol and Gas,
Department of Natural Resources, answered that the way coasta
managenment and DEC permtting interact currently is that DEC s
statutes, regulations, policies, and procedures are included as
enf orceabl e conponents of the coastal managenent program As it
is currently inplenmented, when a consistency determination is
being done, it cannot be conpleted and it cannot becone
consistent until DEC has decided that the project neets all of
its permtting requirenents.

MR. GALVIN explained that when a project requires nultiple
permts from various agencies, coastal nanagenent precludes
those agencies from issuing any permts for the project unti

the consistency determnation 1is conpleted. He said the
relationship with DEC nmeans that the consistency determ nations
cannot be completed wuntil DEC has conpleted its permtting
decision; in effect, no permts can be issued for a project
unti | DEC has found that it neets all of the permt
requirenents. He explained that oftentinmes, on |arge projects,
a DEC permit such as the air permt - which requires a very
conplicated permtting process - takes a great deal nore tine

than the remainder of the project review, however, none of the
"prints" for the project, which nmay be conpletely unassociated
with air permtting or with whatever the source of the air
di scharge is, can be permtted and begin to work until that air
permt issue has been resol ved and conpl et ed.

MR. GALVIN explained that the proposed CS suggests that while
coastal managenent «currently doesn't question DEC when it's
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issuing its permt, that decision can be made on its own, and
t he consi stency determ nation should be allowed to proceed based
upon the issues absent the DEC conponent. He said that doesn't
mean that a district could not |ook at aspects of the discharge
that are not within DEC s standards or guidelines, such as the
sitings of the source. Therefore, he said, the local district
would be able to adopt enforceable policies, submt them for
approval by DNR, and include them in the program policies
dealing with the location of the sources. However, when it
cones to the nunber of parts per mllion that a discharge should
be or what the air permt standards should be, the districts
woul d be precluded from addi ng requirenents beyond what DEC has
established as the statewi de requirenents in those areas.

Nunber 2591

REPRESENTATI VE KERTTULA asked how nany districts currently have
policies that add sonething to a DEC standard that could be
precl uded.

MR. GALVIN answered that he was only aware of two, which have to
do with secondary containnment requirenents for fuel tanks.
Those are the Kenai Peninsula Borough and the Aleutians West
CRSA, which require additional capacity; he said DEC requires
105 percent and those two districts want 110 percent capacity of
the tank. M. @Glvin explained the North Slope Borough has
policies dealing with spill contingency planning that have very
explicit requirenments stated in the policy, but they conclude
with the statenent that nothing in these policies is intended to
require anything beyond state or federal existing requirenents.
He indicated at the tinme this plan was created, there was a
recognition that the standards established in state and federa

law in these areas are the standards that will be applied even
at the district level.

Nunmber 2666

REPRESENTATI VE SEATON asked if DNR can issue permts even if DEC
has conpleted its permtting and therefore a project my be
"thinking that they're going ahead" and may be doing things that
woul d then be precluded by the DEC water discharge permt.

MR. GALVIN said none of the activities could be done that
require the DEC permt. He el aborat ed:

Think of any large project - ... the creation of the
Fort Knox Mne. ... |If that project were in the
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coastal zone, it was permtted - their issues wth
regard to the creation of the tailings damand all the
construction that had to do with the tailings part,
where they had gotten the DEC permts. Al the water
permts had been in place, but they didn't yet [have]
the air permts associated wth the processing
facility, and they hadn't reached the final design and
identified the exact generators and the exact source
containment in order to get the final buyoff on that.
But they ... knew that they were going to get it.

If that project had been in the coastal zone, they
couldn't have begun to wrk on the containnments
because they couldn't have gotten those permts until
they'd gotten that air permt in place, and the
consistency determnation to allow for those other
permts to be issued. But because it was in the
Interior, they could get the work going and they saved
18 nmonths in the process by getting the project
started there and then getting the air permt at the
time that the air permt issue becane relevant and
t hey needed to get that in place.

Number 2757

REPRESENTATI VE GATTO asked about the remark, "They knew they
were going to get it,” with regard to the air quality permt.

MR. GALVIN responded that they knew that they would be able to
find a way, knew what the standard was, and were working wth
the agency to determne, if they had one particular type of
equi pnent, what the operational requirenents would be to do
that, and if they had another type of equipnent, what the
operational requirenents would be. He said they knew they had
three or four options available and were working with the agency
to determne that; it wasn't a question of whether they were
going to get the authorization or not. M. Glvin explained
that they knew they would find the "m x" that would get themthe
authorization; it was just a matter of which one would be the
nost cost-effective and nost efficient at doing the work that
needed to be done. He said that's the discretion that goes on
inthis permt process.

Number 2820

REPRESENTATI VE GATTO r enar ked:
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You currently, probably, hold all kinds of agreenents

with the federal gover nnment , C agreenents on
satisfying federal regulations as well as state
regul ati ons. But these are agreenents that were done
by the previous organization. I"m curious how the
federal governnment will |ook at those agreenments when
the organi zation they nmade the agreenents with doesn't
exi st anynore, or wll they say, ... "I understand

that those agreenents now transfer over to a new
organi zati on"?

Nunber 2851

MR CGALVIN replied, "That's actually a question for the
executive orders that becane effective yesterday."

MR. TOSTEVI N explained that the executive orders have a savings
clause in them that says rights and obligations of the DGC are
transferred to DNR, as far as approval from the federal office
of coastal managenent that oversees the coastal program it's
indicated that the transfer of authority from one agency to
another is a routine plan change and won't cause a problem with
regard to approval.

Nunmber 2886

REPRESENTATI VE GUTTENBERG referred to page 10 and noted that the
bill contained terns such as "may" and "if". He asked about the
par amet ers.

M5. RUTHERFORD said there is no question that now the agency
wll have the discretion of accepting a district plan and
enforceable policies associated wth it; inherent in that
discretion is a determnation as to whether or not the termis
applied here, and that intent and the finding have been net in
the effort to craft policies that are clear and concise. She
indicated that if they're going to address a matter that 1is
regul ated by or operated under state or federal l|law, they should
have net the [three-part] test. Ms. Rutherford explained that
the intent is not to preclude, but to ensure that the standards
whi ch had been described are net. She said it would be an
iterative process between the agency and the district.

TAPE 03-31, SIDE B
Nunber 2982

HOUSE RES COW TTEE - 20- April 16, 2003



CHUCK  DEGNAN, Director, Bering Straits Coastal Managenent
Program expressed opposition to the requirement to have new
pl ans starting fromground zero. He told nenbers:

The existing plan that we have is applicable because
we are living in a rural area and there is very little
change in the economc base of the region. ot
woul d [pose an] additional financial burden of tine
and effort to conpletely change the plan. There is a
process that would have mnor anendnents, and that
would be [a] nore acceptable way to nake changes to
coastal managenent pl ans.

The other issue that's really of concern to us is
the practice of recognizing |ocal know edge. There
needs to be a way to make sure that |ocal people have
a say in designing projects that would neet the needs
of local people. And when you try to nake everything
the sanme on a statew de basis, our state is so big and
so different from each other that it puts an
addi tional burden on rural communiti es.

Nunmber 2898

KATHY WASSERMVAN, Mayor and Administrator, Gty of Pelican,
testified as foll ows:

We appreciate the changes made to HB 191 in response
to the concerns of local coastal districts. Pel i can
has supported its own district since 1984. Qur plan
with enforceable policies allows us to address issues
of local concern that are unique to this area, and we
feel it's very inportant that that continue.

Qur concerns with the CS as presented are Section 12
which is a submssion of district plans. Thi s
provides that a district nmust review and resubmt its
coastal managenent plans for reapproval every five
years, and we feel that this places a |arge burden on
our district, especially as small as we are. We
request that this update not occur nore often than
every ten years because it would involve staffing,
public process, and things which would boost our
expenditures quite high.

Section 47 is subm ssion of plans by coastal resource
districts that are a first-class city. Pelican is a
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first-class city, a very small one; we incur the costs
that go with first-class cities. This will give us
six nmonths to draft a new plan. This seens like a
very short tinme period for us to get that sort of work
done, even though nmaybe larger first-class cities
could do it because they have additional staff. Qur
district is short-staffed, and we will be looking to
[the ACMP] to help with resources.

Nunmber 2825
M5. WASSERMAN conti nued:

Section 3, the planning assistance for devel opnent
and mai ntenance of district coastal nanagenent plans:

Pelican ... nust continue to be given due deference
when it cones to coastal issues in this area. e
provide local expertise to assist the state in its
deci sions concerning coastal mnanagenent. But as a
small community, the Pelican coastal district relies
on help from the state as well; they have been very

hel pful in the past, and we need to rely on them to
get our work done. W use the guidebooks to inplenent
our coastal nanagenent program

The know edgeabl e and experienced staff at DGC have
hel ped us with questions that conme up concerning our

district. These resources nust continue to be
provided for our plan to function. Sonet hing we
noticed also today is that this really affects ... the

coastal communities in the state of Al aska, and due to
the changes in the fishing industry, it's the coasta
comunities in the state that are really in trouble at

this tine. The [ Mat anuska- Susitna] Borough seens to
be doing very well. Anchorage seens to be doing
pretty well. But if you l|ook at the coasta
communities, they're the ones that are suffering, and
an unfunded mandate, | think, wll just continue to

pull us down a little bit further.
Number 2733

JOHN OSCAR, Program Director, Cefaliulriit Coastal Resource
Service Area (CRSA), testified that the Cefaliulriit CRSA has
been in existence for 15 years and is conposed of 44 vill ages:
15 are traditional governnments, 28 are second-class cities, and
1l is a first-class city. He explained that |ocal residents are
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| argely dependent on fish and wldlife resources for their daily
sust enance, despite the fact that the fishing industry has

drastically affected [other] summertine enploynent. M. Oscar
said it has been found that I|ocal participation has always
proven to be successful in providing wse nmanagenent and

mtigation of problens encountered in planning related to |oca
infrastructure.

MR. OSCAR explained that mning, water and sewer [systens],
[ abovegr ound] fuel t anks, road proj ect s, airports, and
i nprovenents for erosion control and village infrastructure
[exist in the Cefialiulriit CRSA]. He expressed concern that if
the Al aska Coastal Managenent Program and the [ACPC] are

renoved, [references] to "habitat fetters” [wll also be
renoved] . He said the only reference in the bill is to
"critical habitat fetters". M. Oscar remarked, "That served to
pr ot ect subsi st ence and traditional fish and wildlife
resources.” He said traditional and experienced know edge has
al ways served to offer scientists valuable information regarding
devel opnent . He expressed concern that due deference in this
area wll be nonexistent, while the departnent still has "every

| ast say to everything under the sun, basically.”

MR. OSCAR said the other concern is the submttal of coastal

district [managenent] plans every five years. Since he is the
only person representing 44 villages, he explained that
understaffing wll not allow the [Cefaliulriit CSRA] to
successfully neet all of the requirenents. He noted that the

current requirenent is ten years, and he said a rewite of the
whol e programto less stringent and |ess specific standards and
policies will eventually create a "rubber-stanp progranmt for
elimnation for progranms that are not being inplenented, as
determ ned by the departnment. M. GOscar said the departnent may
decide to disapprove the rewitten plans to begin wth, for
exanpl e. He suggested that the proposed CS is still
guestionable, offers much uncertainty, and seens to basically
elimnate the whole programin the end, eventually, with all the
renewal s every five years.

Nunber 2577

REPRESENTATI VE KERTTULA asked M. Gscar how big an area his
district covers.

MR. OSCAR said the area serves 35,168 square mles in the Yukon-

Kuskokwi m Delta, the largest refuge in Alaska, and has 8,993
mles of shoreline and 44 communities.

HOUSE RES COW TTEE -23- April 16, 2003



REPRESENTATI VE KERTTULA asked how nmany people work for the
[Cefialiulriit CSRA].

MR. OSCAR said only one person currently, but whenever possible
he has sonebody el se hel ping out; with the available funding for
44 villages, it is inpossible to keep up with all of the demands
for the requirenents of this plan

Nunber 2540

REPRESENTATI VE KERTTULA asked M. GOscar what his plans would be
for putting together new policies and submtting them if this
bill passed.

MR. OSCAR explained that [Cefaliulriit CSRA] has worked with the
comunities for the past 18 years to streamline and refine the
program itself, and it has to go through that process again in
nmeeting with all of the villages and trying to get an approva
with them He said their concerns would certainly be revisiting
the old days [and the issues] of subsistence and rura
comunities versus urban [comunities], and that questions would
ari se again. M. GOscar said right now, many people are really
uncertain about what would happen if this bill went through as
is, since it requires coastal districts to rewite [their
pl ans] .

Nunmber 2488

PAT NORMAN, First Chief, Port Gaham Village Council, noted that
he hadn't yet seen the proposed CS for HB 191. He expressed
concern about whether the areas neriting special attention are
still included in the process. He said Port G aham and Nanwal ek
on the lower Kenai Peninsula are in one of those areas, and
mentioned the experience that [ACMP] has helped out greatly in
their own devel opment needs and for other devel opnments that want
to cone into and around those areas.

CHAI R FATE responded that the areas in question would still be
i ncluded in the process.

Number 2408
FRANK KELTY, Menber, Aleutians Wst Coastal Resource Service
Area (CRSA) Board, noted that he has also worked with the Gty

of Unal aska. M. Kelty thanked DNR staff for the proposed CS
for HB 191 and suggested it was nuch better than the original
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bill. However, he said he still had concerns, and suggested
that the legislation still needs a little bit nore work. M.
Kelty expressed concern regarding the requirenent that coastal
resource districts must review and resubmt their plans for
approval every five years, and agreed with previous testinony

that the requirenent should be changed to every ten years. He
said the Aleutians Wst CRSA has been in the mddle of a
rewite; it's on its fourth year and still not conplete.

M. Kelty pointed out that [Al eutians Wst CRSA] consists of one
municipality and two villages in its coastal area, and he said
the [review] takes a |ot of tine and work.

MR. KELTY suggested that |anguage in Sections 11 and 21 should
be reviewed and [clarified to specify] what DEC is going to have
control over, which mght make people feel nore confortable.
M. Kelty said he thinks many people are concerned that DEC has
too nuch control or will be "going its own way" and that people
won't be able to get any input until the permts have gone out
for public review. He reiterated his belief that the proposed
CS still needs sonme work, and he expressed concern that this is
a [very short anmount of time] for [inplenenting] this plan and
having it in place by 2005.

Nunmber 2278

REPRESENTATI VE KERTTULA asked M. Kelty for his opinion on why
it would be inportant to have DEC and its standards remain as
part of its consistency review process.

MR. KELTY said in the [Unal aska] area there are seafood "out-
pole” lines and many individual power plants based in seafood
canneries that have their own diesel generation. He nentioned
concerns by residents of the community that they would like to
comment on these type of issues when permts are noving forward.

Number 2213
BOB SHAVELSON, Executive Director, Cook Inlet Keeper, told the

commttee he was speaking on behalf of Cook Inlet Keepers' 500
plus nenbers throughout the Cook Inlet watershed that are

concerned about the coastal resources. M . Shavel son expressed
appreciation for the admnistration's efforts to anend an
originally problematic bill, but remarked:
| think we still have the sane problens with this
bill, in that the effect of the legislation wll be

the same. There was a coment made early on, fromthe
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adm nistration, that the districts are not being left

out in any area at all. And | think that any honest
reading of this legislation wll show that the
districts will have a severely constrained role in

| ocal coastal decision-nmaking under the conmttee
substitute.

Second point 1'd like to nake: ... there was also a
comment made that this was a well-worked piece of
| egi sl ati on. And | would just like to suggest that
there really has been relatively Ilittle time for

coastal districts and communities to understand what's
admttedly a very conplicated piece of |egislation.

Third point I1'd like to make, and this ... acconpanies
the whole issue: there really has not been a
denonstration of facts to show that [there is] a
problem In fact, before the [House Special Commttee
on Fisheries] there was sone evidence presented that
showed that the current ACMP operates in a tinely and
effective fashion to get projects noving and on the
gr ound. So, again, this is nore of a response to a
perceived problem and there [has] been no evidence to
suggest ot herw se.

The last point 1'd like to nmake is that this is going
to be very, very costly to the state and to the | ocal
districts. As it was noted by the adm nistration

these are very significant changes. And under the
federal rules it would appear that a full-blown
environmental inpact statenment and the acconpanying

costs of that would be required to get these nmjor
program changes through the National [QOceanic] and
At nospheric Adm nistration [ NOAA].

And also, this is an unfunded mandate to the | ocal

districts because they wll not only have to
periodically review and submt for review to DNR their
district plans, but they'll have to rewite their

pl ans, and we've heard sone comments from the
districts on that already.

Number 2090

REPRESENTATI VE KERTTULA asked M. Shavelson if he had any
comment or concern about the "breaking out" of the DEC permt,
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and what would happen if there is only a DEC permt and no
consi stency determ nation.

MR. SHAVELSON offered his view that [the bill] carves out a
| arge segnment of activities that |local districts and comunities
wi |l not have an opportunity to neaningfully comment on. As the
|l egislation is drafted currently, it's so broad that it applies
not only to permts and different statutory functions, but also
to all the land, air, and water authorizations that DEC
possesses.

Nunmber 1959

MARV  SM TH, Community  Devel opnent Coor di nat or, Lake and
Peni nsul a Borough, testified that his biggest concern is the
short notice. He said this cannot be done in six nonths and
asked where the funding is going to cone from He also express
concern that the bill consistently states that DNR "shall or
will ... or may" accept the plans in the districts; he said it's
kind of a double-edged sword. He stressed the need for
consi stency as well. Ofering his belief that this new version
is better than the first, he expressed concern that the |oca
coorments are heard and that there is an opportunity to
parti ci pate.

Nunber 1820

LI SA VON BARGEN, Cty of Val dez, began by expressing
appreciation for the rewrking of the bill; she said the feeling
was that the adm nistration really listened to the concerns and
has incorporated many of those into the [proposed CS].
Addressing Section 3, she asked that maintenance be included in
the funding that cones through; she said the bill suggests that
plans would have to be rewitten every five years, and so
funding for the <continued nmaintenance of these plans is
extrenely inportant. She al so asked for due consideration with
regard to lengthening the tine between the reviews of [local]
coastal managenent pl ans.

M5. VON BARGEN turned attention to Section 9 and said that hone
rule and first-class cities that do exercise planning and zoning
authorities aren't covered under t he coast al resource
definition; only those in the wunorganized borough or wthin
boroughs that do not exercise planning and zoning authorities
are included. She noted that she was unsure whether that was
just an oversight or whether it was an intentional om ssion.
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Nunber 1721

PAT CARLSON, Manager, Kodiak |sland Borough, expressed gratitude
for the hard work that had been done and said the [proposed CS
was much better than the previous version. He remarked:

W would be really hard put to deal with the review
process in six nonths, and even a year nay be tough

and certainly ... the continuing review process, we
woul d argue for nore like ten years, unless there was
sone dramatic change or ... sone specific item that

needed revi ew.

One of the big concerns 1've got is ... dropping DEC
from the consistency review. ... Maybe |'m paranoid,
but there's always the possibility that mybe DEC
m ght nake an inconsistent decision. ... W believe

that that ought to be |ooked at strongly, because in
the terms of air and quality and interface of
subsi stence resources on a local level and ... the
residential areas and other areas of concern [that]
are great out here in the rural areas, we do not have
DEC response; we do not have DEC personnel that deal
with air and water quality on [the] island. They deal
renotely. They deal through the borough. They | ook
to the borough for kind of Ilocal know edge and
enforcement. So, |I'mconcerned if there's that split.

The other thing that | bring up, and |I've nmentioned it
before ... is ... [AS] 35.30.020, which is conpliance
of rmuni ci pal ordi nances, which requires [the] State of
Alaska [to] conmply with local planning and zoning
ordinances in the same manner as other owners of
property. And | have concerns that ... there [have]
been [attorney general's] opinions and other instances
as well, unless we say otherw se.

And just to mnimze confusion, | think it needs to be
really clear how ... planning and zoning interface,
because in many cases it may have sone of these issues
that are in this. ... Maybe the commttee could
consider having the new conmittee review the existing
pl ans. W went through tremendous trouble [for] two
and a half years to generate this thing. ... Just tel
us what's wong and we can review that.
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Does anybody know what went wong with the plan to
drive this? In our area it's been pretty quiet, so
we're not aware of any big issues, ... and if there
are, we'd like to know when we can address them

Nunber 1485

MR. CARLSON [in response to a question from Representative
Seaton regarding page 10, sub-subparagraphs (i) and (iii), and
whether that w1l enconpass or preclude nost of the current
enforceabl e policies] remarked:

| would say if the state has an issue with them tell
us what it is so that we can work on what's unique
rather than force us to go through the whole plan all
over again, trying to guess what's unique, because in
our case, mybe we don't think it's unique and they

do. ... It would be better to go through them all,
shred out the things that are clearly redundant and
repetitive, and ... tell us what's inconsistent and

have us focus on those, rather than trying to struggle
t hrough the whole plan all over again, because ours is
80 pages.

Nunmber 1365

KAROL KOLEHVAI NEN, Program Director, Aleutians Wst Coastal
Resource Service Area (CRSA) Board, expressed gratitude for all
the anmendnents done in the bill that allow the CRSA to continue
to exist and participate in the program She said she was going
to essentially reiterate what M. Kelty had to say earlier, to
enphasi ze how inportant it is to their district.

M5. KOLEHMAI NEN told nenbers that the five-year review cycle
will be wvery difficult, if not inpossible, for districts;
depending on the extent of the review, it's conplicated and very
difficult to conplete, particularly if someone is trying to do a
good job and ensure that it's perfect. The other point is the
difference in the |anguage between the main |anguage for DNR
regardi ng plan approval and all of the "shall and will" |anguage
as it relates to how plans need to be constructed. It would
seem that if the districts have net all of the criteria, then
the plans should be able to be approved, or it should be
identified what would need to be changed to have them be
approved, she said.
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M5. KOLEHVAINEN referred to Section 14 and said she'd been
trying to consider how difficult that criteria would be for sone
districts to nmeet by virtue of the fact that the |anguage in
[ sub-subsection] (ii) ends in "and" rather than "or". She
reiterated that it would be difficult to conplete plan revisions
in a year.

Number 1109

KEN DONAJKOASKI, Manager, Health Safety Environnent (HSE),
Conoco Phillips Alaska, Inc., testified on behalf of the Al aska
Ol and Gas Association (ACR). He explained that AOGA renains
firm in its conmtnment to reform the ACWMP and applauds the

adm nistration's interest in reformng it. He noted that [AGCGA]
had reviewed previous drafts, but had not obtained the nost
recent proposed CS until this neeting and didn't know exactly

what was it contai ned.

MR. DONAJKOWBKI expressed concerns about the draft that had been
reviewed by AOGA and said, consequently, AOGA had devel oped
specific |anguage and submtted that to the adm nistration but
did not know if [those changes] had been considered in the

current proposed CS. In addition, AOGA' s editorial comments
with regard to the proposed specific |anguage had been provided
to the conmttee. He highlighted the critical considerations

that ACGA applied in its developnment of the nodifications by
saying there nust be recognition that state and federal law is
already in place, is conprehensive, and is protective of coastal
resources; thus local enforceable policies should only address
uni que | ocal concerns that are not addressed by those state and
federal laws. He noted AOGA s belief that uses of state concern
must be the priority with regard to enforceable policies and
that | ocal enforceable policies should not arbitrarily or unduly
be restricted or exclude uses of state concern.

Number 0972

MR. DONAJKOWNSKI said AOCGA believes DEC s land, air, and water
statutes and regulations are inherently consistent and subject
to extensive public coment and review, therefore, that should
be clearly articulated in the proposed CS; such permts and
authorizations from DEC should then not delay any other
associ ated agency permts or consi stency reviews. M.

Donaj kowski suggested the scope of a review should be limted to
activities wthin the geographically defined coastal zone
subject to federal or state permts authorizations and so forth.
He said that there nust be effective flexibility for |I|arge,
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conplex projects and that there are certainly sone indications
in the admnistration's comments that they have addressed that.
Consi stency reviews nust be held to a definitive timefrane so
the process isn't subject to arbitrary del ays. He said ACW
wasn't intended to, nor should it, enulate the so-called "NEPA"
process as outlined in the [National Environnental Policy Act of
1969] . M. Donaj kowski said AOGA is commtted to working with
the adm nistration and interested legislators as this bill noves
t hrough the comm ttee process.

Number 0860

REPRESENTATI VE KERTTULA referred to the uses of state concern
and asked M. Donaj kowski what he would change from the current
program

MR. DONAJKOWSKI said he wants it to be certain that a | ocal
matter cannot sinply override de facto issues of concern to the
state, so that there isn't a "suboptim zation" of the state's
interests for local interests.

REPRESENTATI VE KERTTULA said currently the program protects
these special areas and special wuses, but it also has that
overriding concern for uses as a state concern. She asked M.
Donaj kowski if he could offer an exanple or if it was just
sonet hing he wanted to ensure i s maintained.

MR. DONAJKOABKI told Representative Kerttula that it's something
[ AOGA] wants to ensure is very clear. He said the ACWP history
is fraught with Jlawsuits, court deci si ons, and interim
| egi sl ative fixes.

REPRESENTATI VE KERTTULA said any permtting system including
DEC s, experiences |awsuits. She asked if it was not just
coastal managenent that [experiences |awsuits].

MR. DONAJKOWBKI replied yes, and said [AO&] has the sane
interest with any regulation or legislation that applies to
this. In response to Representative Seaton [who'd asked about
of fshore oil and gas], he indicated ACGA would like to be clear
that if sonething is in the coastal zone as defined, it would
have to go through the process, but if it's outside that
geogr aphi cal boundary, it would be clear that going through the
process isn't required.

Nunmber 0656
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MR. DONAJKOABKI [in response to a comment by Representative

Seat on about projects outside the coastal zone that wll inpact
the coastal =zone area] said the coastal zone was originally
defined to be far from the coastal zone shoreline, in

antici pation of enconpassing those projects that would directly
i npact the coastal zone. He said the current process requires
one to denonstrate that the project won't [have an inpact];
because it's already so far beyond that, one wouldn't know in

advance whether there will be a decision that, in [ACRA s] view,
can be arbitrary as to whether or not [a project can be deened
as] potentially inpacting the zone. He said the coastal zone

has already been defined large enough to mtigate any project
that would have an inpact, and this provides certainty about
whet her one is in the coastal zone or not.

Number 0554

REPRESENTATI VE KERTTULA asked M. Donaj kowski if the outer
continental shelf (OCS) and the federal devel opnent that happens
there should be taken out.

VMR, DONAJKOWBKI replied absolutely not.

REPRESENTATI VE KERTTULA nentioned having that in the original
definition.

MR. DONAJKOWBKI replied absolutely.
Number 0513

SARAH d LBERTSON, Policy and Program Coordinator, Al aska
Muni ci pal League (AM.), testified that AM. represents 140
comunities around the state; all of its nmenbers support
stream i ning and econom c devel opnent, but AML had not taken a
position of the current proposed CS because AM. had been working
with the admnistration to come up with a CS. Ms. G | bertson
explained that the [admnistration] had asked for conmmunity
input; teleconferences had been held, there had been e-nmails
back and forth, and [AML and the admnistration] had been
wor ki ng t oget her.

M5. G LBERTSON said she thought the proposed CS denonstrated
that AML's and the communities' concerns had been heard. She
i ndi cated testinony denonstrates that a |lot of AML nenbers still
have concerns. For exanple, one concern is the nunber of years
that communities wll have to review and resubmt [coastal
managenent] pl ans.
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Number 0393

MS. G LBERTSON expl ai ned that nmany nenbers would |ike to change
that [requirenent] from five to ten years because it is such a
huge process to go through. Al so, sone conmunities only have
six nonths to review and resubmt or rewite their enforceable
pol i ci es. Ms. G | bertson nentioned concerns that M. Kelty had
expressed during his testinony regarding the [tine it takes] to
travel to 68 different villages to hold hearings. She not ed
that [this is another reason] for the [request] for nore tine.

M5. G LBERTSON expressed concern about the limtation of |ocal
authority or local participation. She remarked, "That cones
from breaking out DEC from the consistency review process as we
know it now." She reiterated her belief that the proposed CS is
much better than the original bill, and she comended the
adm nistration for working with AML to conme up wth sonething
better. However, in light of the concerns that were noted, she
asked that the commttee take the next week to fine tune this
bill to make it better.

Number 0301

REPRESENTATI VE GATTO asked Ms. G | bertson what she thought woul d
make the bill better.

M5. G LBERTSON reiterated her suggestion of changing the five-
year [coastal nanagenent plan review requirenent] to every ten
years, and of considering giving a year to those conmunities
[that only have] six nonths to rewdrk and rewite their
enforceable policies. She said this would be a lot better and a
| ot easier for people like M. Kelty who go to the [68 vill ages]
and hold hearings. M. G lbertson said she didn't know if there
was anything that could be done on the DEC side of things. She
reiterated that this would [be a good reason] to use the next
week to really talk about that issue.

M5. G LBERTSON [in response to Representative Seaton regarding
whet her comunities represented by AM. are concerned that
Sections 7, 10, and 13 renove the public hearing and |ocal input
process] surmised that he was referring to procedural changes
because of the elimnation of the Al aska Coastal Policy Council.
She said AML had sone of the sanme concerns and had talked wth

the adm ni stration yesterday. In terms of DNR s comng up with
the new standards, she said local governnents wll have to
conply with that process; it's still subject to the public
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comment process, so local communities and governnments wll still
have a say and be able to comment on those new standards as the
adm ni strati on goes through the regul ati on process.

Number 0041

DOUGLAS MERTZ, Prince WIIliam Sound Regional Citizen's Advisory
Council (PWBRCAC), testified that [PWSRCAC] is conposed of
communities, nunicipalities, and other entities in the area
i npacted by the Exxon Valdez oil spill; these are the fol ks who
know firsthand what can happen to local concerns, |oca
| i vel i hoods, and | ocal resources when new events happen in that
ar ea.

TAPE 03-32, SIDE A
Number 0001

MR. MERTZ said in reading over the |anguage of the proposed CS
and in listening to comments from the admnistration, [PWRCAC
menbers] had increasing concerns about the "disconnect” between
the apparent intention of the drafters and the |anguage in the
bill. From his experience as a former assistant attorney
general, he highlighted what a problem it is when the drafters
have an intention that doesn't make it into the |anguage of the
bill in a clear and unanbiguous nanner; it is an absolute
di saster. M. Mertz renmarked:

In this case, ... in Section 11 it says that DEC
statutes and [regulations] regarding protection of
air, land, and water quality are the exclusive
enforceable policies of the ACMP. CQur friends ... put
it in ternms of "that's so," but that's not counting
matters of |ocal concern. Wl |, that section doesn't

say so, and, in fact, even if it did say so, if you
turn to the definition of matters of state concern,
which are by definition not matters of |ocal concern
in Section 42 you have all kinds of restrictions on
what can be considered a natter of [|ocal concern.
Marty [Rutherford] gave the eel grass exanple.

Well, ... under Section 42, if two adjacent CRSAs both
have concerns about the effect of a particular project
on eelgrass, then under Section 42 it's no |longer a

matter of local concern; it's a mtter of state
concern, and hence the l|ocal entities cannot put it
into an enforceable policy - only the state can.

That's an exanple of what we see in the |anguage
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itself as putting enornmous burdens and restrictions

on the ability of the local entities to come up
with any enforceable policies that aren't in effect
preenpt ed here.

Nunber 0197
It is difficult to come up with anything, including
eel grass, which doesn't cone within air, land, [or]
wat er quality. Eel grass certainly is situated into

their land or water, depending on where the tide is.
| think that one arguably could be not sonething that
a local entity could do anythi ng about.

Section 21, which is the one that says the review ng
entity, reviewing for consistency purposes shall
exclude from its existence consistency review and
determ nation and activity authorized by DEC under its
air, land, and water quality requirenents - does this
nmean that a local reviewng entity cannot find a
project inconsistent with its |ocal coastal managenent
plan if the local requirenments in any way relate to
| and, water, or air quality? You could certainly read
it that way. ... W hope their intention is not that.
But ... if that intention is to be put in the
statutes, it's going to require a definite rewite.

Here's anot her exanple of a problem Section 14 says
the departnent may approve coastal managenent plans

that neet ... detail-listed criteria. vell, the word
"may" is anbiguous, and our friends here have said it
definitely gives them discretion. Does it give them
discretion to reject a plan that neets all of the

criteria that are set out in that statute, taken
literally? It sure sounds like they can. And yet it
doesn't say what criteria ... the departnent can use
to reject the plan that neets the criteria. These are
exanples of <continuing problems with an enornously
conplicated bill

W think the only way to avoid having this becone an
ultimate disaster is to put on the brakes, send this
to a task force conposed of stakehol ders, and have
them take the time to do it right, to cone up with a
bill that takes whatever consensus energes from
that process and puts it in clear and unanbi guous and
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enf orceabl e | anguage that nobody can qui bble over its
interpretation of.

Nunber 0427

REPRESENTATI VE KERTTULA noted that she had sone of the sane
concerns. She turned attention to Section 14, subparagraph (C
sub- subparagraph (ii), which read in part, "not adequately
addressed by state or federal law'; she said she had never seen
| anguage |ike that before. She asked M. Mertz if he had ever
seen that | anguage used in statute.

MR. MERTZ indicated that he had not. He said this is an exanple
of the kind of anbiguous | anguage that |eaves a | ot of questions
up in the air. In response to Representative Seaton [who'd
directed attention to Section 14, sub-subparagraphs (i) through
(iii1) and asked how nmany existing coastal policies would qualify
under that criterial], M. Mrtz said he could not provide a
nunber; in |ooking over existing policies, however, he thought
soneone <could conme up wth a |legal argunent that al nost
everything in every one of them runs afoul of one or the other

of these restrictions. He suggested that doesn't nean
necessarily, in the end that a court would say they're all no
good or that the departnent would toss them out. But there's

troubl e ahead because a reasonable person could interpret it
that way, he concl uded.

Nunmber 0608

REPRESENTATI VE GUTTENBERG nentioned testinony regardi ng changi ng
the tineline for [coastal managenent plan] reviews from five to
ten years. He indicated the [testinony] is wusually about
resource and financial problens related to conducting a review.
He asked, if the aforenentioned problens weren't an issue, what
an adequate tine period to conduct the reviews would be.

MR MERTZ said he doesn't know.
Nunmber 0670

TERI CAMERY, Planner, City and Borough of Juneau, noted that she
was testifying before the commttee with approval fromthe city
manager to represent Juneau. She said she appreciates the
efforts of the admnistration to continue working on this bill
and suggested that there are definitely sone inprovenents in the
proposed CS. However, she offered her belief that this version
still strips away a significant anount of local control in
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various ways, and places the power of approving |ocal policies
and plans into the hands of a single agency, which is

probl emati c. She said it creates a great deal of wuncertainty
for CBJ.

M5. CAMERY noted that [CBJ] has had less than 48 hours to review
the proposed CS, and she asked for nore tine to review it. She
said this is a conplicated bill with many najor changes fromthe
| ast version. Al though it is an inprovenent over the first

[version], she said [CBJ] would really like to review a nore
carefully considered third version

Number 0758

M5. CAMERY suggested having a working group. She offered her
understanding that the administration has been working wth
| ocal districts to some extent; she said CBJ has not been
involved in that and has many concerns it would like to bring

out . She offered her belief that the best way to approach a
change to the program of this magnitude is to establish a
working group of districts, agencies, and industry. She

acknow edged that the coastal nanagenent plan does have many
probl enms and expressed her desire to find a way to address those
problens in a way that preserves local control and oversight.
She explained that this legislation requires a plan revision
within six nonths, subject to approval by DNR, and requires
those | ocal policies to be concise, nondupl i cati ve, and
enf or ceabl e. It appears that the local policies cannot address
issues related to state permts, she indicated.

M5. CAMERY said this [legislation] is broad and vague; there's
also the larger issue of whether state agencies can adequately

perform their duties. She remarked, "I say this w thout any
criticismtoward enpl oyees of DEC and [the Al aska Departnent of]
Fish and Gane." She said very often in [CBJ's] local plan

review, it is very difficult receiving adequate comments from
these agencies Dbecause their budgets have been cut so
extensively by this adm nistration and previous adm ni strations.
In effect, this approach is not allowing local districts to have
any plans that duplicate state policies or address any simlar
issues; it's saying "trust the state agency,"” she remarked.

Number 0888
M5. CAMERY expl ai ned what happens: for very valid reasons, the

state agencies can't effectively address their responsibility.
She offered her belief that it's a real consideration that

HOUSE RES COW TTEE -37- April 16, 2003



hasn't been adequately addressed. Many districts have nentioned
the difficulty of revising their [coastal nanagenent] plans
within six nonths. Ms. Canery said that from Juneau's
perspective, that would be absolutely inpossible. Those changes
would have to go through a public process, be reviewed by
[CB)'s] law departnment, and go to [CBJ's] planning conm ssion
and assenbly. She requested that the [aforenentioned deadli ne]
be increased to at |east a year

M5. CAMERY al so requested changing the five-year review to every
ten years; reiterated her suggestion that local districts need
to be included in a consistency review process for DEC, rather
than renoved from that process; and stressed the need for |ocal
districts to be included and to have due deference and approva
of the plans by DNR  She said it is puzzling that after so nuch
work that went into these original policies, and wthout any
criticisms that she was aware of on the local level, this
expansive revision is being requested. She expressed very
strong concerns about current elenments that would be witten out
because of some perceived overlap with a permt.

Number 1022

REPRESENTATI VE  KERTTULA asked M. Camery how the [ ocal
enforceable policies are currently wused in the consistency
revi ews.

Ms. CAMERY went on to say that through DNR, all [involved
parties] conme together for a pre-application neeting and di scuss
the project as a whole; that format is beneficial to the
devel oper, who gets informed about what permts are needed, what
| ocal permts are needed, and areas of special concern. Many
times, the devel oper can revise the project and address concerns
before the consistency review begins; then, through the coastal
managenment tineline, CBJ will submt its coments and eval uate
how the project is consistent with different elenents of the
coastal managenent plan that could include [CBJ's] stream
set backs or the Juneau wetland managenent plan, which has very
specific wetland standards, especially for waterfront areas,
which are areas preferred for devel opnent. The Juneau plan has
a nunber of wunique elenents that are felt to be very specific.
Ms. Canery explained that those comments would be turned in and
then included in the final permtting and (indisc.).

Nunber 1126
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REPRESENTATI VE KERTTULA asked how often projects are rejected
because of a CBJ conment.

M5. CAMERY said in the three years that she's been with the
city, she could think of only one incident in all the reviews
she'd done; it was a case where the applicant canme back with a
nodi fication that basically redid everything that [CBJ] and the
applicant had agreed that the applicant woul dn't do.

Nunber 1162

REPRESENTATI VE KERTTULA asked Ms. Canmery how nmany permts she
reviews a year

M5. CAMERY said for the ACMP, approxinmtely 40. In response to
Representative Seaton [who'd asked whether she thought CBJ's
ordi nances would still apply under the proposed CS, noting that
the previous version specified that Title 29 would still be
applicable], M. Canery said it was very confusing to her.
Currently, [CBJ's] coastal managenent program is part of
Title 29 requirenents, part of the |local code adopted into |oca
or di nance. If [CBJ's] plan changes significantly through DNR s
approval process, then it's hard to know how all of that would
wash out. [CBJ] could have one coastal nmanagenent plan approved
by DNR, but still have another plan in the l|ocal ordinance, so
it could be very problematic.

[ Representative Seat on asked t hat soneone W th t he
adm ni stration respond. ]

Nunber 1260

CHAI R FATE noted the submittal of another proposed CS by ACGA [a
work draft | abeled 03-0069 bil2.doc, 4/16/203]. He indicated he

woul d hold the bill until 04/23/03 to allow tinme for a thorough
review of the current bill version; to gather proposed
anmendnents; and for staff to work on the bill wth ACGA, other

interested parties, and the adm nistration.

CHAIR FATE nentioned M. Shavelson's comment that he didn't
think the proposed CS would save any permtting tinme, and that
the old ACWP was efficient and effective and saved about as mnuch
time as this woul d. Chair Fate said it was pointed out to him
during his discussion with menbers of the admnistration that
there would be a savings of tine. He asked if the attenpt was
to shorten the permtting period and yet have due process stil
avai |l abl e.
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Number 1422

M5. RUTHERFORD said one of the things M. Shavelson referred to
during a House Special Committee on Fisheries neeting is that
the average review tinme of a consistency determnation is 50.8
days. She said [the tine period] doesn't include a clock
stoppage; when DGC used to calculate the average tinme for a
consistency review, it didn't identify the anount of tine when
the process was stopped while a particular agency requested
additional information. M. Rutherford said that clock stoppage
can vary from one week to one year. She tal ked about one
particul ar project that was supposed to have a 50-day review but
that was under review for 465 days.

M5. RUTHERFORD suggested that sometines the statistics don't
al ways capture the entire picture. She referred to a discussion
about renoving air, land, and water quality standards from the
consistency review, and letting DEC permt decisions that [are

found consistent]. Ms. Rutherford said in doing that, many of
DEC s conflict permt decisions wll be renoved from the tine
that it takes to conplete a consistency review She said

sonmeone can get those permts that are part of the consistency
review, apart from DEC s determ nation, out and conpleted while
DEC is still determ ning whether or not those activities subject
to its air, land, and water quality standards are appropriate
and can be deened consistent by that agency.

M5. RUTHERFORD referred to Fort Knox, where it was identified
that because it was not subject to a consistency review, and
because the permt was not wapped into a consistency review, 12
to 18 nonths was saved. Ms. Rutherford offered her belief that
there will be extensive tinme savings associated with these two
el enent s. She noted that Areas Meriting Special Attention
(AMBSAs) are retained in this proposed CS, so that is not going
to be a problem She nentioned concerns about [funding] and
said the [departnent] is currently attenpting to identify what
kind of federal grant nonies would be available to assist the
districts in conpleting these projects.

M5. RUTHERFORD turned attention to concerns expressed by AGCGA
and said the proposed CS was available on the [Internet] as of
[04/11/03], and that the current proposed CS doesn't capture any
of AOGA's proposed anendnents. She nmentioned a concern
expressed by AOGA about a test, under the current program that
has to occur as to whether or not sonething is subject to a
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consi stency review, even though it mght be outside the boundary
of the district.

Nunber 1642

M5. RUTHERFORD said this proposed CS does resolve that problem
it states clearly that there is a "bright line." She renmarked

"The district boundary, as it currently was approved by the
coastal policy council, is the bright line; if you are outside
of that district boundary, then you are not subject to a
consistency [review]; if you are inside that boundary, you are
subject to a consistency [review." She said the reason for

this is because Al aska has sone of the npbst extensive coastal
boundaries in the nation, and she asserted that this proposed CS
does not elimnate the due deference that is provided by the
current program to the local districts. Ms. Rutherford
explained that this would not change; it's an elenent of a
project review and would be retained for the local districts.

Nunber 1706

MR. SHAVELSON r esponded:

The information that | previously cited was from the
Division of Governnmental Coordination, and | don't
believe that clock stoppage was omtted from the
statistics that | read that showed, for exanple, that
the average length of a 30-day review, with
extensions, was actually 28.2 days. So, | think

there's sone disagreenent over those facts there, and
| would be happy to share themw th the conmttee.

Another issue with the delays is that the primry
concern from some in the developnent community
previously had been that there was [an] appeals
process under the coastal nmanagenent program that

caused a lot of delays. And this legislature fixed
that |ast year. So, a big inpedinent has been renoved
there. So |I do question that ... the changes now are

going to result in significant savings.

And one last point is that ... by separating out the
[DEC] permts, we're actually creating a dual process
and, in a way, conplicating things and making it nore
cunber sone. So | am not sure that we're going to see
any efficiencies comng out of that, but what we wll
see is local districts and <citizens in coastal

HOUSE RES COW TTEE -41- April 16, 2003



communities confused by having to weigh in, in
di fferent arenas.

Nunber 1785

CHAIR FATE, upon determning no one else wished to testify,
cl osed public testinony. [HB 191 was held over.]

ADJ CQURNMVENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 3:02 p. m
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