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HOUSE BI LL NO. 245

"An Act relating to certain suits and clains by nenbers of the
mlitary services or regarding acts or omssions of the
organized mlitia; relating to liability arising out of certain
search and rescue, civil defense, honeland security, and fire
managenment and firefighting activities; and providing for an
effective date.”

- MOVED CSHB 245(M.V) QUT OF COW TTEE

HOUSE JO NT RESOLUTI ON NO. 10
Requesting the United States Congress to support the speedy
depl oynent of a national mssile defense system

- MOVED HIR 10 OQUT OF COW TTEE

HOUSE BI LL NO. 228

"An Act relating to state enployees who are called to active
duty as reserve or auxiliary nenbers of the arned forces of the
United States; and providing for an effective date.”

- HEARD AND HELD
HOUSE JO NT RESCLUTI ON NO. 14

Relating to urging that the 2006 National Veterans Wheel chair
Ganes be held in Anchorage, Al aska.
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- SCHEDULED BUT NOT HEARD
PREVI QUS ACTI ON
BILL: HB 245

SHORT TI TLE: SU TS & CLAI MS: M LI TARY/ FI RE/ DEFENSE
SPONSCR(S): RLS BY REQUEST CF THE GOVERNOR

Jrn-Date Jrn- Page Action

04/ 04/ 03 0777 (H READ THE FI RST TI ME -
REFERRALS

04/ 04/ 03 0777 (H M.V, JUD, FIN

04/ 04/ 03 0778 (H FN1: ZEROQ(LAW

04/ 04/ 03 0778 (H) FN2: ZERQO( DNR)

04/ 04/ 03 0778 (H FN3: | NDETERM NATE( ADM
FORTHCOM NG

04/ 04/ 03 0778 (H) GOVERNOR S TRANSM TTAL LETTER

04/ 04/ 03 0778 (H REFERRED TO MLV

04/ 08/ 03 0859 (H) FN3: | NDETERM NATE( ADM)
RECEI VED

04/ 11/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 11/ 03 (H <Bi || Hearing Postponed>

04/ 15/ 03 (H M.V AT 3: 00 PM CAPI TOL 124

BILL: HIR 10
SHORT TI TLE: NATI ONAL M SSI LE DEFENSE SYSTEM
SPONSCR( S) : REPRESENTATI VE( S) MCGUI RE

Jrn-Date Jr n- Page Action

02/ 05/ 03 0130 (H READ THE FI RST TI ME -
REFERRALS

02/ 05/ 03 0130 (H M.V

02/ 05/ 03 0130 (H) REFERRED TO MLV

02/ 07/ 03 0152 (H COSPONSOR('S): LYNN

04/ 15/ 03 (H M.V AT 3: 00 PM CAPI TOL 124

BILL: HB 228

SHORT TI TLE: STATE EMPLOYEES CALLED TO M LI TARY DUTY
SPONSCR( S) : REPRESENTATI VE( S) KERTTULA

Jrn-Date Jr n- Page Action

03/ 31/ 03 0712 (H) READ THE FI RST TI ME -
REFERRALS

03/31/03 0712 (H) M.V, STA, FIN

03/31/03 0712 (H) REFERRED TO MLV

04/ 07/ 03 0831 (H COSPONSOR('S):  LYNN
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04/ 15/ 03 (H M.V AT 3:00 PM CAPI TOL 124
W TNESS REG STER

GAl L VO GTLANDER, Assistant Attorney Ceneral

Speci al Litigation Section

Civil Division (Anchorage)

Depart ment of Law

Anchor age, Al aska

POSI TI ON STATEMENT: Presented HB 245, which was sponsored by
the House Rules Standing Conmittee by request of the governor;
answer ed questions on Version H

BRAD THOMPSON, Director

Di vi sion of Ri sk Managenent

Department of Adm nistration

Juneau, Al aska

POSI TI ON STATEMENT:  Answer ed questions on HB 245, Version H.

ROBERT DCEHL, Assistant Attorney General

Speci al Litigation Section

Cvil Division (Anchorage)

Departnent of Law

Anchor age, Al aska

POSI TI ON STATEMENT: Expl ai ned reasons for how Sections 3-6 of
HB 245, Version H, are constructed.

DEAN BROWN, Deputy Director

Di vision of Forestry

Department of Natural Resources (DNR)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 245.

HEATH HI LYARD, St aff

to Representative Lesil MCuire

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Present ed HIR 10 on behalf of
Representative McQuire, sponsor.

STACEY FRI TZ

No Nukes North

Fai r banks, Al aska

POSI TI ON STATEMENT: Expressed concerns about HIR 10 and that
the mssile defense system does not and cannot work, noting that
she'd recently conpleted her master's thesis on the subject of
m ssi |l e def ense.
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RYAN TI NSLEY, Menber

Fai rbanks Coalition for Peace and Justice

Fai r banks, Al aska

POSI TI ON STATEMENT: During hearing on HIR 10, asked what the
cost wll be for this still-unwrkable mssile defense system
and how it will affect social services including health care
education, and social security; suggested noney spent on foreign
aid mght alleviate sone of the need for this system

STEVE CLEARY, Organizer

Citizens Qpposed to Defense Experinentation (CODE)

Executive Director

Al aska Public Interest Research G oup (AkPIRG

Anchor age, Al aska

POSI TI ON STATEMENT: During hearing on HIR 10, related concerns
about dangers to Alaska and a fal se sense of security; suggested
noney would be Dbetter spent helping veterans and neeting
honel and security needs.

REPRESENTATI VE BETH KERTTULA

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as sponsor of HB 228.

TRACY VENDT, Intern

for Representative Beth Kerttul a

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HB 228 on behal f of
Representative Kerttul a, sponsor; answered questi ons.

CHRI S HONSE, Lieutenant Commander, Director

U S. Coast Guard Auxiliary for D strict 17

Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 228 and answered questi ons.

JULI E BENSON

Ket chi kan, Al aska

POSI TI ON STATEMENT: Testified in support of HB 228 as the wife
of a man who is a state trooper and a nenber of the Air Nationa
Guard; called it essential legislation for state enployees who
make the difficult choice to serve both their state and country.

DEBRA GERRI SH
Juneau, Al aska
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POSI TI ON  STATEMENT: Testified on HB 228 as the wfe of an
officer in the Army National Guard who has served for 22 years;
enphasi zed the need for health benefits.

BUTCH STEI N

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified on HB 228, enphasizi ng how USERRA
applies to mlitary personnel and that people in the Guard and
reserves should not be discrimnated against either when going
into active duty or returning fromthat service.

ACTI ON NARRATI VE

TAPE 03-6, SIDE A
Number 0001

CHAIR BOB LYNN called the House Special Conmmttee on Mlitary
and Veterans' Affairs nmeeting to order at 3:12 p.m
Representatives Lynn, Masek, Fate, and G uenberg were present at
the call to order. Representatives Wyhrauch and C ssna arrived
as the meeting was in progress.

HB 245-SU TS & CLAI M5: M LI TARY/ FI RE/ DEFENSE

Number 0111

CHAI R LYNN announced that the first order of business would be
HOUSE BILL NO. 245, "An Act relating to certain suits and clains
by nenbers of the mlitary services or regarding acts or
om ssions of the worganized mlitia; relating to Iliability
arising out of certain search and rescue, civil defense,
honel and security, and fire managenent and firefighting
activities; and providing for an effective date.” [ HB 245 was
sponsored by the House Rules Standing Conmttee by request of
t he governor.]

Nunber 0134

REPRESENTATI VE MASEK noved to adopt the proposed committee
substitute (CS), Version 23-GH1025\D, as a work draft.

CHAIR LYNN announced that Version D was adopted without
obj ecti on.

Nunber 0210
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GAl L VO GTLANDER, Assistant Attorney Ceneral, Special Litigation
Secti on, G vil Division (Anchorage), Depar t ment of Law,
presented HB 245 to the committee. She explained that it
di scusses four areas of imunity for the state. The first is to
i mmuni ze search and rescue (SAR) activities conducted by the
Al aska State Troopers, which conducts approxinmately 400 of those

a year. This bill imunizes the Al aska State Troopers for both
t he deci sion about when or if to commence a SAR activity and how
the activity 1is conducted. Ms. Voigtlander said it is
consistent wth Alaska case law that imunizes negligent

investigation by the Al aska State Troopers or other police
agenci es.

Number 0350

M5. VO GTLANDER told nenbers the second area relates to tort
claims by nenbers of the Alaska National GGuard and other
mlitary nmenbers of the state mlitia. The bill adopts what is
known as the Feres doctrine. Taken fromthe nanme of a plaintiff
in a [US Suprene Court case] and adopted by the federal
governnment and many states, the Feres doctrine says there cannot
be intramlitary torts between nenbers of the mlitary; for
exanpl e, a private cannot sue his sergeant in tort for an injury
sustained that is incident to mlitary service. Thus the bill
puts into law that the Feres doctrine is applicable to bar
clai ns agai nst the state.

M5. VO GTLANDER asserted that those mlitary nmenbers aren't |eft
w t hout renedies. A nmenber on active state duty and carrying
active state orders who is injured has workers' conpensation
under the state. A nenber serving under federal orders - which
is the majority of the tinme - who is injured pursuant to those
orders has federal renmedies that are the equival ent of workers'
conpensation as well.

Nunmber 0482

M5. VO GILANDER went on to say that this bill overrides Hinsel,
a lawsuit filed as a result of an air crash outside of Juneau
sone years ago; the parties included famlies of National CGuard
menbers. She expl ai ned:

In that case, we won at the trial court level. It was
reversed on appeal, and our supreme court said that
they would not apply the Feres doctrine; they would
| ook to see whether ... what the action involved was
uniquely mlitary and say, if it's not uniquely
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mlitary, they will allow the claim Under the Feres
doctrine, the test is "incident to mlitary service."

That opinion was a 3-2 opinion. ... The two justices
who dissented pointed out that the Feres doctrine is
founded on sound public policy, which is that the
courts should not involve thenselves in second-
guessing mlitary decisions, and also that it was poor
for mlitary norale to allow intramlitary tort suits
The dissent also went on to explain that that test of
discarding the "incident to mlitary service" test in
favor of what our suprenme court was saying,
whether it was uniquely mlitary, was going to be very
difficult to interpret; it was not a bright line. And
so this section of the bill would deal with that issue
and bring Alaska back to the Feres doctrine concept,
which is, if you are injured, you have your workers'
[ conpensation] renedy.

M5. VO GILANDER, noting that H nsel settled after it was
remanded for trial, comented, "It wll be appearing in the
capital budget |ater this session, and the state's share of that
judgnment is $2.75 mllion."

Nunmber 0678

M5. VO GILANDER reported that the third portion of the bil
relates to suits and clains arising from civil defense and
honel and security. Noting that currently Title 26 provides

immunity for civil defense, she offered her reading that "civi
def ense" appears to have becone a sonmewhat archaic term Si nce
[the terrorist attacks of Septenber 11, 2001] Al aska and other
states have noved into the "honeland defense” and "energency
managenent"  areas, for which the bill therefore extends
i mmuni ty. She told nenbers that the original civil defense
statute has an exception to provide for certain clains, and said
an exception has been carried over in this portion of the bill

Number 0775

M5. VO GTLANDER turned attention to the state's duties and
obl i gati ons. She said she'd been told that after Septenber 11
2001, because of the related activities that nust be conducted
in addition to energency nmanagenent, the federal governnent
cannot do everything and thus states are picking up nore [of
these responsibilities]. She went on to say the federal
government was inmune when it did activities; this is to carry
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that [policy] over now that the state is picking up what used to
be considered civil defense but now has been expanded into
honel and def ense.

Nunmber 0826

MS. VO GITLANDER told nenbers the last portion of the bill deals
with suits arising from fire mnagenent and firefighting
activities; it would immunize "the state and enployees and
others who work on these firefighting activities" from|lawsuits.
She referred to Angnabooguk and a conpani on case, Bartek, noting
that the Al aska Suprene Court ruled in 2001 that while many
activities the state conducts in firefighting nmay be "inmune
decisions,” there may be decisions that aren't inmune and thus

| awsuits can be fil ed.

M5. VO GTLANDER said this [portion of the bill] is to imunize
that activity "to help conserve the resources of firefighting so
the firefighters are on the line fighting fires and doing fire
managenment and forest protection, rather than being pulled off
into civil litigation, which is very tinme-consumng for them as
wel |." Noting that AS 09.65.070 has inmunity for municipal
firefighters, she said this would be consistent with "l ooking at
the fact that you need to have these people available to fight

fire, rather than defending civil lawsuits.” She added, "Al so,
it is to be nore consistent with 9th GCrcuit [Court of Appeals]
law and general federal Ilaw, which immunizes firefighting
activities as well. Several other states as well inmunize

firefighting activities."
Number 0970

REPRESENTATI VE MASEK referred to page 6, lines 8-13, and asked
how the bill would inpact the current |lawsuit over the Mller's
Reach fire of 1996.

IVS. VO GTLANDER specified that this bill woul dn' t have
retroactive effect and wouldn't apply to the pending case. It
woul d only have prospective effect for future clains that m ght
occur after the effective date of the |egislation.

Nunmber 1052

REPRESENTATI VE FATE referred to proposed |anguage on page 3,
| i nes 22-25, which read:
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A person is not entitled to death benefits as
specified in AS 23.30.215 for a nenber of the
organized mlitia who dies as a result of an injury or
disability suffered in the line of duty but who had
not been ordered into active state service by the
governor under AS 26.05. 070.

REPRESENTATI VE FATE posed a scenario in which a |ieutenant
orders a private to do sonething that results in severe injury
or death for the private. That person would be acting in the
line of duty? If the governor hadn't ordered that unit into
state service, he asked, would the state be waived from
liability for the person who died as a result of a direct order
in the line of duty.

Number 1162

MS. VO GILANDER said she believed the provision referred to is
"the honeland security,” but that she would answer in regard to
the Al aska National Guard because she believed that was what
Representative Fate's question addressed. She said:

People who are serving in the Alaska ... mlitia or
the Al aska National Guard are going to be responding
either to a state call-out and have state orders, or a
federal call-out and have federal orders. So if they
are injured incident to duty because they're on that
call-out, then if it's a state order they wll have
state workers' conpensation renedies; if ... they're
carrying federal orders, they have federal workers

conpensati on benefits.

Number 1223

REPRESENTATI VE FATE pointed out that it just says "organized
mlitia". He then referred to page 5 [lines 7-8], which adds
the |anguage "vaccination and other actions to protect public
heal t h" under "civil defense". He posed a situation in which a
response to a vaccination results in death because of not
knowi ng the person's history to the extent of know ng there was
an allergy. He asked whether liability would be waived in that
i nstance.

M5. VO GTLANDER said that provision is wunder the honeland
security provisions, under which the person wouldn't have a
claim unless the exception on page 4, lines 8-10, applied.
However, a person who was an enployee that was injured because
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of the vaccination, if the vaccination was necessary for
enpl oyment, woul d have workers' conpensation benefits avail abl e;
what entity that person was enployed by would determ ne whose
wor kers' conpensation woul d kick in.

Nunber 1443

M5. VO GTLANDER, in response to questions from Representative
Weyhrauch, reiterated that wunder the existing case law in

H nsel, a nenber of the mlitary - if that person is not
considered a state enployee but is a federal enployee - could
have a tort claim against the state. However, this bill draws a

bright line by saying that if the injury is incident to mlitary
service, then whoever is injured cannot sue the state on any
theory - either direct or vicarious liability - for danages.
People would be limted to workers' [conpensation] or other
benefits, either through the state or through the federal
government, dependi ng on what papers they're carrying.

M5. VO GTLANDER, in further response to Representative Wyhrauch
about how many states have adopted that bright-line test, said
there are several states and that the Hnsel case - in the
di ssent section witten by Chief Justice Mitthews and Justice
Eastaugh at note 13, page 45, of the opinion - cites to the

federal cases as well as state cases that adopt the Feres
doctri ne.

Nunber 1593

REPRESENTATI VE WEYHRAUCH asked, if this bill becane law and a

mlitary person was injured through negligence at the hand of a
state official, whether that person could recover under other
sorts of doctrines or theories [of |aw.

M5. VO GILANDER answered, "If it's for personal injury - it's a
bodily injury or death - the answer woul d be no.

REPRESENTATI VE WEYHRAUCH asked whether, except for workers
conpensation or other insurance that may be available to the
person, that would be the extent of recovery.

MS. VO GILANDER said she believed so, unless there was a third
party invol ved.

Nunber 1678
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REPRESENTATI VE MASEK asked about the title change from the
original bill and why it now relates to workers' conpensation
and death benefits for nenbers of the organized mlitia.

M5. VO GTLANDER surmised that those are editing changes from
| egi sl ative |egal counsel, saying she hadn't spoken wi th anyone
about why that title change occurred. She went on to say that
she'd gone through [Version H and found that nothing in the
bill changes workers' conpensation benefits under existing
statute; however, there is reference within the bill to workers'
conpensati on "because of the intramlitary tort discussion we've
had, saying that you can't sue in court but you do have workers

conpensation benefits.” She referred to Sections 12 and 13 and
noted that the legislative drafters also had changed "civil
liability" to "civil immunity" in the titles for those sections.
Number 1903

M5. VO GTLANDER, in response to Representative G uenberg,
explained that Section 2 has the search-and-rescue provisions

Sections 3-6 have to do with the Feres doctrine issue, Sections
7-11 deal with honeland defense immnity, and Sections 12-13
deal with firefighting activities. She said because these are
grafted onto existing statutes, the bill required a nunber of
changes, and hence so many sections are inplicated.

Number 2008

M5. VO GILANDER, in response to a question from Representative
G uenberg, affirnmed that Sections 12 and 13 are the sane.
However, [Section 12 anends] AS 41.25, which governs protection
of forestland from fire and other destructive agents, whereas
[Section 13 anmends] AS 41.17, which is the Alaska Forest
Resources and Practices Act.

Number 2062

REPRESENTATI VE GRUENBERG asked whether these people will have
any renedy.

M5. VO GTLANDER answered that a person Kkilled because of a
wildfire wouldn't have a renedy against the state for tort
damages if this passes.

REPRESENTATI VE GRUENBERG asked what renedy they would have, and
whet her their famlies would go honel ess and hungry.
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MS. VO GTLANDER answered, "In terns of bodily injury, they would
not have a renedy against the state.” She added, "In nmany
immunity provisions, it does result in sonmeone being wthout a
remedy. "

REPRESENTATI VE GRUENBERG asked what plan the state has to take
care of these people and their survivors.

MS5. VO GTLANDER said it is nore a policy issue than a | egal one.
As a matter of legal interpretation of statutes, she said she
didn't know what other prograns or benefits existed, but offered
to find out. She said federal progranms kick in when there are
wildfires; for exanple, the Federal Enmergency Managenent Agency
(FEMA) offers assistance to individuals and nunicipalities.
Noting that normally it's an issue of property damage, she said
that normally the remedy is that people have a fire-insurance
policy, but that she didn't know whether it would cover a death.

Number 2180

REPRESENTATI VE GRUENBERG asked whether this bill inmunizes the
state against property owners and civilians, just firefighters,
or everybody.

M5. VO GILANDER answered that it immunizes the state from tort
|l awsuits "from whatever source, so it would be tort |awsuits
from soneone who was injured through the fire." She reiterated
that a firefighter who was injured would have workers

conpensati on renedi es.

REPRESENTATI VE GRUENBERG referred to Section 2 and search-and-
rescue personnel. He asked whether this inmmunizes them from
suits by the victimor personnel or both.

MS. VO GTLANDER responded, "This inmmunizes them from suits from
third parties.” She reiterated that state personnel would have
wor kers' conpensati on renedi es.

Number 2259

REPRESENTATI VE GRUENBERG i nqui red about volunteers. He recalled
a suprenme court case that arose from the 1964 earthquake: a
vol unteer who went to Seward was swept out to sea, and it was
held that the person [didn't qualify for] workers' conpensation.
Thus Representative Guenberg said he'd offered an anendnent
[during an previous |legislative session] to cover such a person,
whi ch passed. He asked whether this bill would roll that back
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so a volunteer and any survivors would [not even qualify for
that benefit].

M5. VO GTLANDER said she didn't know enough about workers
conpensation to respond, but would research the issue. She said
she knows there are sone situations in which volunteers are
covered by workers' conpensation.

Nunber 2354

BRAD THOMPSON, Director, Division of R sk Managenent, Departnent
of Adm nistration, responded that the statutory benefit for

wor kers' conpensation isn't affected by this |egislation. He
added that the state has a policy of extending benefits - not
through statute, but through operating agreenents - to

volunteers that help with SAR activities. He expl ai ned:

We have a volunteer service agreenent; it's basically
a contract. It allows the person that helps us help
the public a renmedy such that if they are not already
protected by either workers' [conpensation] - because
many of them do have [workers' conpensation coverage]
because they come to us in their enploynment - or ...
other renedies from their enployer, we wll protect
and pay their nedical bill and, in fact, commt to
give them the basic mninuns of workers' conpensation
benefits. Now, that's a contractual obligation that
we have extended to the volunteer in respect and
response to them comng forward and hel ping us. And
that, again, is not affected by this |egislation.

Nunber 2414

REPRESENTATI VE GRUENBERG asked whether each individual has to
sign the contract.

MR, THOWPSON answered that as they are signed up by the SAR
coordinator, usually the officer in command, they are signed on.
"O'ten, the rosters are conpleted followng the search, to be
quite candid," he added. "But at |east then we know who's in or
who's out of this arrangenent.”

Number 2425
CHAIR LYNN asked, if the practice is to sign up afterwards, what

happens if [the person is killed before being able to sign].

HOUSE MLV COW TTEE -13- April 15, 2003



MR. THOWPSON replied, "W've not yet faced that, but we do know
it is a commtnent fromthe state to protect these individuals.
And we woul d extend that conmtnent.”

CHAI R LYNN i nqui red about any statutory conmtment to that.

MR THOWSON said it is policy and practice. He added that
during a declaration of disaster, people who volunteer are
covered by the statutory definition of enpl oynment  t hat
[ Representative Guenberg's amendnent to a bill in a previous
| egi sl ature] addressed. He clarified that he was speaki ng about
SAR vol unteers and other individuals who help the state perform
its duties.

Nunber 2495

REPRESENTATI VE GRUENBERG referred to Representative Fate's
earlier question about the mlitia. Specifying that he was
| ooking at the [new proposed] |anguage in Sections 5 and 6, he
offered his understanding that it relates not to the National
GQuard, but to the organized mlitia.

M5. VO GTLANDER repli ed:

These are anendnents to the existing statutes, AS 26,
and so Section 4 relates to the mlitary service as
well as the Alaska mlitia; Section 5 relates to the
organized mlitia, presumably - and | don't have the
statutes in front of ne - because the section that is
anended is the section that relates to the organized
mlitia. The only anmendnent to that section is that

final |anguage at lines 12-15. And Section 6, again,
is the organized mlitia. And the only change to that
is lines 22-25. ... But the change that we're talking

about is reflected in Sections 3-6, to pick up both
the Al aska National Guard and nenbers of the organized
mlitia.

Number 2615

REPRESENTATI VE GRUENBERG said he was focusing on the organized
mlitia here. He noted that Section 5 says that nenbers of the
organized mlitia who haven't been ordered into active state
service aren't entitled to workers' conpensation, and that
Section 6 says the sane people aren't entitled to death
benefits. He asked what renedies they or their survivors have
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if they're on an energency assignnment but haven't been called up
by the governor.

M5. VO GITLANDER answered, "My limted understanding of the
organized mlitia is that they would be called out through a
governor's order."

REPRESENTATI VE GRUENBERG suggested there nust be certain
circunstances when that isn't the case, however; otherw se,
t hese amendnents woul dn't have been of f ered.

MS. VO GTLANDER sai d what she doesn't know is whether "they have
a federal counterpart.” She noted that there was soneone from
"t hat agency" present who perhaps coul d answer.

Nunmber 2679

REPRESENTATI VE ClI SSNA asked about people who are reacting to a
terrorist activity, for exanple, inmediately afterwards. She
expressed amazenent at how much isn't covered, and echoed
concerns that people won't be taken care of.

M5. VO GTLANDER surm sed that Representative Cissna's concern
wasn't so nuch about tortious conduct of the state, but about
whet her vol unteers who respond to an energency are covered. She
said that is a slightly different 1issue because it isn't
necessarily an issue of being harned through state action. In
the 1964 earthquake, for exanple, if soneone was injured while
trying to pull soneone froma crevasse, there wouldn't be a tort
mechani sm agai nst the state because the crevasse wasn't of the
state's making. As to whether such a volunteer would have sone
conpensation for an injury, she said that isn't an issue she
coul d address. "This is defensive activity; yours is nore
of fensi vely what woul d the state provide," she suggested.

REPRESENTATIVE CISSNA clarified, to the contrary, that her
concern arises from talking with nunerous people through the
years who are trying to get workers' conpensation to work for
them trying to prove sonething [in order to qualify for
benefits]. She said this feels as if nore attorneys are needed
for each person in order to ensure coverage. She sought
assurance that it isn't so.

REPRESENTATI VE GRUENBERG referred to page 5, line 7 [Section 9].

TAPE 03-6, SIDE B
Number 2983

HOUSE MLV COW TTEE -15- April 15, 2003



REPRESENTATI VE GRUENBERG surm sed, if a health care worker were
treating soneone and contracted the disease, that this would
i mmuni ze the state against [a lawsuit]. He al so asked whet her
[ wor kers' conpensation] would be the only renmedy, no matter how
negligent the state had been.

M5. VO GTLANDER referred to Section 7, subsection (b), which
proposes an exception "when nmlice or reckless indifference to
the interests, rights, or safety of others is shown by clear and
convi nci ng evi dence. "

REPRESENTATI VE GRUENBERG observed that "clear and convincing
evidence" is a nmuch higher standard than the nornmal standard of
proof .

M5. VO GTLANDER said it is internmediate between "preponderance
of ... evidence" and "beyond a reasonabl e doubt."

Nunmber 2886

REPRESENTATI VE GRUENBERG asked Ms. Voigtlander whether she is
aware of any other area of tort law, aside from punitive
damages, where such a high standard of proof is required. He
suggested this would be a bold new step in Al aska or anywhere in
the country.

M5. VO GILANDER said she could only address statutes she is
famliar with, including the requirenent for the higher standard
for punitive danages. She indicated she believes there may be a
few other provisions in civil law that require this higher
standard, including some areas of statutory and common law in
Al aska, but couldn't say what they were.

REPRESENTATI VE GRUENBERG pointed out that this is the sane
standard used for terminating a person's parental rights. "It's
a very, very high standard,"” he added.

Number 2801

ROBERT DOEHL, Assistant Attorney GCeneral, Special Litigation
Section, Civil D vision (Anchorage), Departnent of Law, referred
to Sections 3-6 and suggested the concern about the |anguage
relates to the fact that this wll be pasted into existing
statutes, wunder which the organized mlitia is defined as
consisting both the Al aska National Guard, which has both a
federal and state role, as well as the Al aska state defense

HOUSE MLV COW TTEE -16- April 15, 2003



force, which only has a state role. That is why, throughout
Sections 3-6, the |anguage addresses what happens in a state
capacity, he said. In the case of the national guard, there
would be a federal capacity wherein individuals would have
federal renedies; in the case of the Al aska state defense force,
they only woul d have state renedies.

Number 2717

DEAN BROAN, Deputy Director, Division of Forestry, Departnent of
Nat ural Resources (DNR), noted that part of the division handl es
wildland firefighting, a major public service and public safety
issue for the state. Mentioning the current MIller's Reach
litigation [which was decided by a jury in favor of the state
shortly after this hearing], she said nost people are aware that
the state faces mgjor liability in these areas. She enphasi zed
the inportance she believes the bill has for the state wth
regard to delivering these services. Noting that the fire
season was declared two weeks early this year, M. Brown
reported that the division already has responded to 64 fires.
Firefighters in Southcentral Al aska responded to nunerous fires
from high winds, and then still had to respond in court. She
stressed the desire to focus the division' s energency personne
towards their job of fighting fires. She echoed coments by Ms.
Voi gt | ander about workers' conpensation availability and urged
support for the bill

Nunmber 2549

REPRESENTATI VE Cl SSNA spoke about the state's obligation to its
public servants and suggested |lawsuits are filed if soneone

believes a wong has been done. She voiced concern that if
people risk their lives for others, the state should feel
responsible for them and their famlies, and said workers

conpensation, "in ny book, doesn't |ook really good." She said

she wants sone assurances that the state is providing for these
people who work in danger's way, and expressed concern about
renoving the tools that exist through the court system that
provi de justice. "W as a state shouldn't be ... a worse
enpl oyer than the private sector,” she renmarked. She asked
Ms. Brown whether there is adequate coverage or if sonme specia
program covers sonmeone who dies in the line of duty.

M5. BROM replied that she cannot address the adequacy because
it isn't her area. She said these firefighters have extensive
trai ning and experience; they neet national standards, and other
states and the federal governnent wuse these i ndividuals.
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However, in performng their duties, they nake decisions based
on the best information they have at that tinme. This bill would
provide inmunity if decisions are nmade that |ater are [seen as
erroneous]. She asserted that it gives additional protection to
i ndividuals performng this enmergency response. I ndi cating the
division responds to 500-700 fires a year, she said every one
"could be open to extrene liability under tort imunity." She
added that she doesn't believe this renoves i ndividual
protection because workers' conpensation renains.

Number 2297

REPRESENTATI VE Cl SSNA asked about the need for the bill, noting
that fires aren't new to the state. She asked whether there has
been a lot of tort |egislation because of Al aska's fires.

M5. BROMN nentioned a Tok fire, but said the MIller's Reach fire
was the first major fire and litigation. She surm sed, however,

that Alaska wll see what other Wstern states have seen,
increased Ilitigation associated with wldland fires. She
suggested Al aska is a nunber of years behind other states. She
agreed there aren't nore fires. Specifying that it is her

personal opinion, she suggested [introduction of the bill] is
related to how litigious society has becone.

Nunber 2178

CHAI R LYNN asked whet her anyone else wished to testify. He then
cl osed public testinony.

REPRESENTATI VE GRUENBERG told nenbers this is the first bill he
has intended to vote against noving from commttee, and that he
believes it sends the wong nessage to people who put their
lives on the I|ine. "These are the people this commttee shoul d
be protecting and this state should be protecting,"” he said.
Representative G uenberg went on to say he'd |ooked carefully
and couldn't see a single section of the bill he supports.

Nunber 2127

REPRESENTATI VE MASEK noved to report CSHB 245, Version 23-
GH1025\D, out of conmittee with individual recomendations and
t he acconpanying fiscal notes; she requested unani nbus consent.

Nunber 2092

REPRESENTATI VE CGRUENBERG obj ect ed.
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A roll call vote was taken. Representati ves Masek, Fate, and
Lynn voted in favor of noving CSHB 245, Version 23-GHL025\D, out
of commttee. Representatives Ci ssna, G uenberg, and Wyhrauch
voted against it. Therefore, CSHB 245(M.V) failed to be
reported fromconmmttee by a vote of 3-3.

Number 2037

REPRESENTATI VE WEYHRAUCH asked for reconsideration to be taken
up the sane day.

CHAI R LYNN responded, "Yes, w thout objection.™

REPRESENTATI VE WEYHRAUCH expl ai ned that he'd voted "no" because
of serious concerns about "the bright-line statenent we're
making here that they're absolutely immune from liability for
the kind of people that we're asking to serve this country, and

the people who live here.” He said he believes |imted
liability ought to be available, but isn't sure there should be
conplete imunity. He expressed the desire to nove the bill on
to the House Judiciary Standing Coormittee, but said he wants the
bill anmended to reflect his concerns.

Nunber 1982

REPRESENTATI VE FATE said he doesn't like to hold any bill up,
but had questions and would anend this to at least clarify what

"organized mlitia" is, since the bill deals with the organized
mlitia in large part; he noted that the bill uses the terns
"mlitary", "civil defense", and "honel and security". He al so

suggested the need for clarification and perhaps anendnent to
the provisions relating to vaccinations.

Number 1900

REPRESENTATI VE  GRUENBERG announced that despite his own
reservations, he'd offer anendnents in the House Judiciary
Standing Conmittee on behalf of nmenbers of the current
comm ttee.

Nunmber 1874
REPRESENTATI VE MASEK expressed faith that the House Judiciary

Standing Committee and the House Finance Commttee would work
out issues brought up this date.
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Nunber 1815

REPRESENTATI VE MASEK again noved to report CSHB 245, Version 23-
GH1025\D, out of conmmttee with individual recomendations and
t he acconpanying fiscal notes.

Nunber 1806

REPRESENTATI VE Cl SSNA obj ect ed. She expressed concern that
speeding legislation along isn't in anyone's best interest, and
said this process is neant to be deliberative and sl ow She

cautioned that there is no big rush, and said this commttee
needs to do as nuch as possible to get a good piece of
| egi sl ati on together that as many nenbers as possible can fee
good about .

Number 1712

CHAI R LYNN said he shares sone of these concerns, but that it is
going to the House Judiciary Standing Commttee, where one
nmenber of the current commttee sits and will offer anmendnents
on behal f of nenbers.

A second roll call vote was taken. Representatives Fate, Msek
Weyhrauch, and Lynn voted in favor of noving CSHB 245, Version
23-GH1025\D, out of conmttee. Representatives Ci ssna and
G uenberg voted against it. Therefore, CSHB 245(M.V) was
reported from the House Special Commttee on Mlitary and
Veterans' Affairs by a vote of 4-2.

HIJIR 10- NATI ONAL M SSI LE DEFENSE SYSTEM

CHAIR LYNN announced that the next order of business would be
HOUSE JO NT RESOLUTION NO 10, Requesting the United States
Congress to support the speedy deploynent of a national mssile
def ense system

Number 1595

HEATH HI LYARD, Staff to Representative Lesil MQiire, Al aska
State Legislature, presented HIR 10 on behalf of Representative
McGQuire, sponsor. Turning attention back to approximately 1989,
he offered that the fall of the Union of Soviet Socialist
Republ i cs (USSR) [officially dissolved in 1991], whi |l e
ultimately a good thing, had an incredibly destabilizing effect
on world politics. He said a geopolitical system governed by
two conpeting superpowers and the nuclear policy of nutually
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assured destruction, while tenuous and disquieting, had created
a great deal of stability in nuclear proliferation. Si nce
col | apse of the USSR, however, the world has been confronted by
a new threat of so-called rogue nations that now possess
nucl ear, biological, and chem cal capabilities; the closest of
these new threats to Alaska, in particular, is North Korea.

MR HLYARD cited an interview in the Capital Cty Wekly in
which U S. Senator Ted Stevens said about North Korea that its
new mssile is capable of going a lot farther than [North Korea]
has acknow edged, that it has made warheads that carry chem cal
and biological weapons, and that this is cause for worry.
M. Hlyard also quoted President Bush as saying [during his
2000 campaign] that Anerica's developnent of a mssile defense
is a search for security, not a search for advantage.

MR. HI LYARD poi nted out that comm ttee packets include a copy of
H R 1453, sponsored by Congressman David Vitter of Louisiana,
which M. Hilyard said [HIR 10] essentially mrrors. He read
the body of the congressional bill, which stated:

The Secretary of Defense shall direct the Director of
the Mssile Defense Agency of the Departnent of
Def ense to desi gn and depl oy as soon as
technologically possible a |and-based and sea-based
mssile defense system capable of defending the
national territory of the United States against
ballistic mssile attack.

MR. HI LYARD said this is one of the Wite House's priorities in
terms of revitalizing the national mlitary.

Number 1415

STACEY FRITZ, No Nukes North, informed nenbers that No Nukes
North is a 503(c)(3) nonprofit organization that seeks to
pronote educated opposition to mssile defense. She expl ai ned
that she'd recently finished her graduate thesis on the subject
of mssile defense at the [University of Alaska Fairbanks].
Agreeing with nmuch of what was stated about the end of the Cold
War and the subsequent instability and nuclear proliferation,
she al so agreed that North Korea poses a nuclear threat and that
terrorists in rogue nations are acquiring nuclear weapons. She
sai d, however:

VWhat | see as a main problem with this entire debate
is that no one's been asked the question, "Wat is the
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best way to address those threats?” They sinply
assune that building a mssile defense system is the
best way to do that, and | would certainly argue that
that is not the case.

Nunmber 1335

M5. FRITZ highlighted the fact that the first "WHEREAS' cl ause
in HIR 10 relates to the 1972 Anti-Ballistic Mssile Treaty
(ABM) and says the USSR no | onger exists. She told nenbers:

| think it's curious that it was included in this
resolution because, as many people know, the United
States has already unilaterally abandoned this treaty.
And | think that it's also, even though the treaty no
| onger exists, still worth pointing out that [with
regard to] this logic for abandoning this treaty -
stating that it was signed by the country that no

| onger exists - certainly President Bush Sr. affirmed
that Russia ... inherited the treaties that the USSR
had si gned.

And if we were to apply this kind of logic to all the
treaties that the USSR had signed, Russia would no
| onger have to abide by Wrld War |1 boundary
agreenents or the Geneva Protocol of 1925. So while
people mght argue that there are reasons for
abandoning the ABM "that the USSR does not exist" |
don't think is a very good one. And | would argue
that the reasons that we signed the treaty in 1972 are
just as strong today as they were then, and that was
to prevent an unstoppable and very expensive arns
race.

W could argue all day about whether or not the

m ssile defense system should be deployed. But |
think that the min thing that should concern
Al askans, if our state is going to support this
system is whether or not this system works. And |
think it has been nmade very clear, through the testing
program that it does not work. And | would go ... so
far as to say that it cannot worKk.

And |I'm not a physicist. However, there were 15 Nobe
| aureates who signed a letter to Congress affirmng
that this system would never work. It's a technical
| oser because it cannot defend us against very sinple
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count er measur es. So it wll never be technologically
feasible in the real world.

Certainly, we have denonstrated, in a few of the tests

that were not conpletely rigged, that we do have
the capability to intercept [an] eneny mssile wth
hit-to-kill technology, but that doesn't say anything
about this systemworking in the real world.

CHAIR LYNN asked that Ms. Fritz limt her testinony to another
m nut e.

Nunber 1120

M5. FRITZ agreed to try to sum it up, but enphasized the
i nportance of this issue. She said the system as it is, wth
the kinetic hit-to-kill interceptor, is incapable of defending
against (indisc.) and counterneasures that could be within an
eneny mssile. In order to be "mlitarily realistic,” she
proposed the need to recognize that there wll be serious
consideration of returning to the use of nuclear tips on these
i nt erceptors. She cautioned that if this resulted in having

nucl ear-tipped interceptors at Fort Geely, the use of those
woul d spread radiation

CHAIR LYNN interjected and thanked Ms. Fritz for her testinony.
Number 1081
RYAN Tl NSLEY, Menber, Fairbanks Coalition for Peace and Justi ce,

testified on the fiscal aspects of this [mssile defense]
system Noting that since 1983 the U S. has spent $95 billion

on mssion defense deploynent and still has no workable system
he told nenbers that the "Star Wrs" system envisioned by
President Bush will cost at |east $200 billion nore - with nore

estimates by the Bush Administration itself already as high as
$258 billion.

MR. TINSLEY nmentioned the current federal fiscal [deficit] and
rem nded nenbers that Congress has cut veteran-disability
funding, while nore than $400 billion a year is spent on
[ def ense] . He nmentioned social services including health care,
education, and social security, as well as funding for what he
considers nore reasonable defense systens. He said [US
Senator] Ted Stevens has asked police and fire departnents to
work overtime wthout pay. M. Tinsley concluded by asking,
"When we are spending so nuch on defense and we have no nopney
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for social services, ... what cost does this national mssile
defense system conme with? \Wat are we going to be defending
when we have no education, no health care, and no social
services?"

Nunber 0947

STEVE CLEARY, Or gani zer, Citizens Qpposed to Def ense
Experimentation (CODE); Executive Director, Al aska Public
Interest Research Goup (AKPIRG, inforned the conmttee that
CODE, a 10-nenber coalition, has been bringing up the dangers
the mssile defense system wll pose to Al aska. He noted

Al aska's long history of use as a mlitary test site - as seen
at Anthitka in the late 1960s and 1970s - and as a toxic dunp,
since nore than 600 mlitary toxic sites are yet to be cleaned
up. He told the committee:

We're worried that bringing an unproven technology to
this state wll expose Alaska and Alaskans to
potential threats. W saw ... a botched |aunch from
Kodi ak have to be exploded a mnute after takeoff.
Vell, if that happens out near Fort Geely, we know
the pipeline's only a few mles away from there, and
it mght put one of our major infrastructure systens
in jeopardy.

We're also concerned that it's going to give the U S.
a fal se sense of security, since, as you've heard,

the mssile defense system has not been proven
effective. And also, as M. Tinsley was saying, there
are other threats and other needs to be addressed.
The CIA [Central Intelligence Agency] even suggests
that this is ... the least Ilikely threat, an
intercontinental ballistic mssile. So | believe our
noney would be better spent on helping veterans who
have already - and are already - suffering, and wth
ot her unnet honel and security needs.

| was disappointed to see the legislature pass a
resolution in support of a railroad [to Fort Geely],
again, ... that we mght have to fund to Fort Geely
when we don't know that this system is proven and we
don't know where that noney is comng from

Nunmber 0801
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CHAI R LYNN asked whether anyone else wished to testify; he then
cl osed public testinony.

REPRESENTATI VE FATE offered that from the information he'd
received, there are no nuclear-tipped weapons. He asked what
| evel of expertise M. Fritz has in talking about highly
techni cal areas.

M5. FRITZ answered that she isn't a physicist, but has spent the
past four vyears researching this subject for her nmaster's
degree, which she has received. Wth regard to nuclear tips,
she reported that she works closely with Mchael Roston, an
analyst with the Russian Anerican Nuclear Security Advisory
Council in Washington, D.C.; he has informed her that although
within the mssile defense budget it is no longer legal for
study of nuclear-tipped interceptors to go on, study does
continue in other (indisc.). She offered to obtain nore
information for the commttee.

Nunmber 0649

REPRESENTATI VE FATE asked M. Tinsley what he would consider a
reasonabl e nati onal defense system

MR.  TINSLEY acknowl edged the conplexity of that question, and
said he believes a nore realistic threat would be sonething that
cones into the ports; he said the noney would be better spent in
beefing up port security, for one thing. He also expressed
concern about renoving noney from potential foreign aid, which
he indicated perhaps could change the views of terrorists and
others in foreign countries; he suggested that per haps
di ssem nating sone of this noney to have-nots in other countries
m ght keep the U S. from needing to defend and fortify itself
agai nst them

REPRESENTATI VE FATE asked how nuch foreign aid the U S. should
have given Osama bin Laden to prevent [the terrorist attacks of
Sept enber 11, 2001].

MR TI NSLEY answer ed:

| think that, first of all, maybe the CI A should have
considered not training GOsama bin Laden and not
funding the Taliban, as well as not funding ... and
putting Saddam Hussein into power [in Iraq] and not
selling him the chem cal weapons and not okaying the
use of chemcal weapons in [the] Iran-lrag war wth
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the [United Nations (UN)] resolution. ... | think that
we need to seriously consider how we conduct ourselves
in ... foreign affairs.

Nunmber 0425

CHAIR LYNN asked whether there was any commttee discussion;
none was of fered.

Nunber 0414

REPRESENTATI VE MASEK noved to report HIJR 10 out of commttee
with individual recomendations and the acconpanying fiscal
note; she requested unaninmous consent. There being no
obj ection, HIJIR 10 was reported from the House Special Commttee
on Mlitary and Veterans' Affairs.

HB 228- STATE EMPLOYEES CALLED TO M LI TARY DUTY

[ Contains discussion relating to SB 26, the conpanion bill in
the Senate, and to HIR 18]

CHAI R LYNN announced that the final order of business would be
HOUSE BILL NO 228, "An Act relating to state enpl oyees who are
called to active duty as reserve or auxiliary nenbers of the
armed forces of the United States; and providing for an
effective date.”

Number 0334

REPRESENTATI VE BETH KERTTULA, Al aska State Legislature, sponsor
of HB 228, thanked Senator Elton for the original |egislation on
the Senate side [SB 26, also sponsored by Senator Taylor]. She
deferred to Tracy Wendt to present the |egislation.

Number 0284

TRACY VENDT, Intern for Representative Beth Kerttula, Al aska
State Legislature, informed nenbers that HB 228 gives the
governor the authority to instate pay and benefits for [state
enpl oyees who are] nenbers of the arnmed forces who are called to
active duty or who are on call. The intent is to provide
benefits and any difference between [active-duty pay] and the
full salary that the enployee would have received from the
state. Thus the bill ensures that famlies aren't l|left having
to deal with financial obligations for their |oved ones who are
away fighting in a war. She said one concern with the bill was
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the desire not to intentionally elimnate any group. Therefore,
the desire is to have it apply to anyone that the governor
chooses [to have it apply to]; however, this is optional and
isn't nmandat ed.

Nunber 0151

REPRESENTATI VE KERTTULA brought attention to Anendnent A 1,
| abel ed 23-LS0894\ A. 1, Craver, 4/14/03, which read:

Page 1, line 1, follow ng "duty":
Insert "or ordered to full-tine service"

Page 1, lines 9 - 11:

Delete "including the organized mlitia of
Al aska, consisting of the Alaska National CGuard, the
Al aska Naval Mlitia, and the Al aska State Defense
Force, "

Page 1, line 11, followi ng "duty":
Insert "or ordered to full-tinme service"

M5. WVENDT explained that there had been concern about omtting
sonme groups such as the U S. Coast Guard, but the intent isn't
to do that. Therefore, Amendnent A 1 restates the |[|anguage
broadly enough that the bill applies to any arnmed forces
[ branch] or auxiliary of the arned forces.

Number 0076
REPRESENTATI VE GRUENBERG [ noved to adopt] Amendnent A. 1.

CHAIR LYNN indicated Anendnment A 1 was adopted without
obj ecti on.

M5. VENDT, in response to a question from Chair Lynn, said
people would get their state pay or |ess. She said this is
really nore for benefits.

REPRESENTATI VE MASEK offered her belief that this wll have a
fiscal inpact because of the way it is witten.

TAPE 03-7, SIDE A
Number 0001
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REPRESENTATI VE KERTTULA said that is right if the governor
chooses to inplenent this. That's why there is an indeterm nate
fiscal note.

REPRESENTATI VE MASEK said that is why she has a problemw th the
bill. Saying she appreciates that state enployees vol unteer,
she reiterated concern about a budgetary inpact.

CHAI R LYNN agreed that it seens there will be a fiscal inpact.

REPRESENTATI VE KERTTULA explained that people who volunteer,
when they go to active duty, may suddenly |ose their benefits,

as will their famlies. They definitely, in many cases, |ose
pay as well. She enphasi zed that these people are volunteering
"for us." She said, "W felt that we should allow the governor

the authority to go ahead and do this if he felt like it. The
reason it's an indeterm nate anount is, as with many other bills
we're seeing this session, they just don't know." She nentioned
an estimate on simlar legislation |last year of $80,000 that it
woul d have cost the state.

CHAI R LYNN noted that everyone wouldn't be called to duty.
Number 0220

REPRESENTATI VE FATE asked what would happen with regard to
benefits if soneone were killed while on mlitary duty. He also
asked what would happen if the person decided to remain on
mlitary duty with the regular state pay and other benefits for
30 years. He asked whether there is any renedy for this.

REPRESENTATI VE KERTTULA said she would doubl e check. She then
remarked that if a person weren't covered under state benefits,
those easily could be |ost.

CHAIR LYNN said this is a valid point, but suggested hearing
testinmony and then holding the bill over. He called upon
Li eut enant Conmander Honse, thanking him for service to his
country.

Number 0439

CHRI' S HONSE, Lieutenant Commander, Drector, U S. Coast Cuard
Auxiliary for District 17, told nenbers the U S. Coast CGuard is
simul taneously an armed service of the United States under 10
U S C 101 and a | aw enforcenent agency under 14 U S. C. 89. As
the lead federal agency for nmaritinme homeland security, it is
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responsible for wupholding Anmerica's naritine security against

terroristic threats, with the inperative of preserving
fundanmental liberties and econom c well -being. It has active-
duty, <civilian, reserve, and auxiliary personnel. As its

m ssions and responsibilities continue to expand wunder the
Department of Honeland Security, the dependence on every
conponent of t he uU. S Coast GQuard' s forces gr ows
correspondi ngly.

LI EUTENANT COMVANDER HONSE noted that the Al aska Coast Guard
reserve conponent includes 42 (indisc.) reserves and 28
"inactive ready reserves." O the 80 U S. Coast Guard reserves
serving currently under "Title 10" orders throughout Al aska, 38
reside permanently in Alaska; of those, 6 are state enployees

He reported that current reserve nenbers serve as sea narshals
and provide protection. He noted that the statutory purpose of
the U S. Coast Guard Auxiliary was expanded under the Coast
Guard aut hori zation Act of 1996.

LI EUTENANT COVMANDER HONSE said currently there are 403 U S
Coast CGuard Auxiliary nenbers in Al aska. Al t hough they cannot
be called to active duty, conmmonly they are placed on "official

orders” to provide support in executing search-and-rescue
m ssions, responding to environnmental pollution, "backfilling"
active-duty positions, and conducting |owrisk harbor patrols.
As vol unt eers, t hey receive no nonet ary conpensati on.

Conti nuation of pay and benefits would assist these nenbers, he
said, since it would help alleviate financial concerns, add
stability, and reduce uncertainty while these people are
depl oyed away fromtheir famlies.

Nunmber 0703

REPRESENTATI VE VWEYHRAUCH asked how many U. S. Coast Guard nenbers
woul d be affected by this bill

LI EUTENANT COMVANDER HONSE said 6 for the reserves, and
estimated 20 to 30 on the auxiliary side.

REPRESENTATI VE WEYHRAUCH noted that Section 3 says this is
retroactive to Septenber 11, 2001, but that Section 4 also says
this Act takes effect imrediately. He asked about the fornmer
and suggested that a retroactive date to Septenber 11, 2001,
would take care of some of the indetermnate nature of the
fiscal inpact, since the inpact since that date can be
det er m ned.
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REPRESENTATI VE KERTTULA said it's a good point and could provide
at |least a range. Referring to Representative Fate's questions
and surmising that the issue is whether soneone could abuse the
system and doubl e-dip, she asked whether there have been such
i nst ances.

LI EUTENANT COMVANDER HONSE sai d he wasn't aware of any.
CHAIR LYNN remarked that nost people who retire from the

mlitary after 20 years cannot live on mlitary retirenent,
what ever their rank, with a few exceptions "who wear stars.”

Nunber 0898
JULIE BENSON testified as the wife of a man who is a state
trooper and a nenber of the Air National Guard. She told
menber s:
This bill is inmportant to our famly specifically. M
husband has been a trooper for four years, and we're
currently stationed in Ketchikan. W have one

daughter, with another child due in July. After six
years of active mlitary service, Adam joined the
Al aska Air National Guard as a KC 135 crew chief in
1997.

Last year, after the tragic events of Septenber 11th,
Adamis unit, the 168th Air Refueling Wng based at
Eielson Air Force Base, was activated. For this
famly, activation nmeans that Adam is taken away from
us for as long as the United States governnent needs

his services. Last year, Adam was gone for siXx
nonths. There is no way for us to know when the Guard
will call again or for how |long Adam will be gone the
next tine.

| would like to help you understand that HB 228 is
essential legislation for state enpl oyees who neke the
difficult choice to serve not only their state, but

also their country. When ny husband was activated
| ast summer, our benefits through his enploynent as a
trooper were imedi ately discontinued. This resulted

in lost retirenent contributions as well as the |oss
of certain pay raises he would have received had he
remai ned enployed by the state. Adam and | feel that
any loss of pay and benefits due to his activation
just is not right.
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The individuals who choose to perform service to their
country as well as their state are exenplary public
servants and should not be penalized by the state,
especially at a time of significant national crisis
These people are federal and state servants because
as you've noted, they choose to be - not because they
have to be.

Just last Friday, House Joint Resolution 18 was
transmtted to the Ofice of the Governor, and as |
understand it, HIR 18 calls for full support of the
men and wonen who are currently protecting not only
our freedom but the freedom of citizens abroad. This
resolution is a wonderful show of support. However
these words don't nean very nmuch when the sane
adm nistration denied ny husband his annual pay
increase based on the grounds that he had, quote,
"failed to denobnstrate a greater value to the state",
end quote. He was unable to denonstrate a greater
value to the state because he had been deployed to the
M ddl e East in support of Operation Enduring Freedom

Number 1088
M5. BENSON conti nued:

My husband is a unique individual who feels conpelled
to serve in every aspect of his professional |ife.
Wen he left the Arny, there was never a question of
whet her or not he would continue to serve his country.
He imedi ately joined an active Air Guard unit that is
frequently deploying its nmenbers worldw de. Though we
understood the potential sacrifice of this decision,

it was never up for debate. Cvil service is what
Adam is all about. And despite the famly conprom ses
that we make, |1'm so thankful for the nmen and wonen

| i ke my husband, and |I'mvery proud to be his wfe.

The passage of this bill is the right thing to do.
Under current state policy, the nen and wonen who are
called to service are punished by their enployer, the

State of Al aska. | doubt that the passage of this
bill wll change any of their decisions to continue
their voluntary mlitary service. |It's just what they

do because it's the right thing for themto do.
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The right thing for the rest of us to do is to use
every avenue available to support them as they and
their famlies make incredible sacrifices to protect
and to defend. Pl ease support the nmen and wonen who
choose to serve our great nation and our great state,
by supporting House Bill 228.

CHAIR LYNN noted that he'd sponsored HJR 18. He asked Ms.
Benson to [thank her husband for his service].

Number 1248

M5. BENSON, in response to questions from Representative Fate,
said her husband only receives paynent for being in the Guard or
the reserves when he is there working for them There is no
supplement to his state trooper pay just because he chooses to
be in the Guard.

REPRESENTATI VE FATE asked whether M. Benson was on |eave from
the troopers while serving with the Guard.

V5. BENSON said he was on mlitary | eave.

REPRESENTATI VE FATE surmsed that M. Benson had one salary,
either fromthe troopers or the Guard.

MS. BENSON affirmed that.
Number 1330

DEBRA GERRISH began by addressing a question posed by
Representative Fate earlier. She said the federal law called
USERRA [Uniforned Services Enploynent and Reenploynent Rights
Act of 1994] provides for holding an enployee's job for only
five years. After that five years is up, the person's job is
gone. Noting that she is the wife of an officer in the Arny
Nati onal Guard who has served for 22 years, M. GCerrish agreed
with Ms. Benson's testinony that these people serve because they
feel it is the right thing to do.

M5. GERRISH told nenbers she is very interested in this bill and
has done a lot of research on it. She noted that Tennessee has
done sonething simlar through Executive Oder 4. Al so noting
that she'd testified on a simlar bill |ast session that didn't
pass, she told nenbers she'd |ooked at what she could renopve
fromthe bill, if necessary, in order that it could pass. She
reported that when her husband is deployed, the famly |oses
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$15,000 to live on, but can survive [on the salary]. However ,
she nust have the health benefits. Her famly has two
asthmatics and cannot afford to |ose those benefits. Therefore
she asked that the health-benefits aspect be retained above all.

MS. GERRI SH provi ded an exanple. Her husband is depl oyed on the

26th of a nonth, called to active duty. The [state] benefits
extend to the end of that nonth. Then, according to Al aska | aw,
he can ask for another nonth of health benefits. After that

nonth is over, however, the famly has nothing. She pointed out
that when soneone is called up by the Arny, the person nust be
called up for a particular nunber of days before dependents are
covered. She said there were people called up [following the
terrorist attacks of Septenber 11, 2001] whose kids had no
i nsurance for nonths. She stressed the need to | ook at how the
different | aws work together.

M5. GERRISH reported that she'd called Tennessee, where nmany
Nat i onal CGuard nenbers who also are state workers are covered by

[ Tennessee' s executive order t hat IS simlar to this
| egi sl ation]. She concluded by saying she can scrape by on
mlitary pay, although it is difficult for sone others.
However, loss of health benefits is hard on everybody. She

poi nted out that people making $15,000 or less a year cannot
af ford COBRA [ Conprehensive Omi bus Budget Reform Act] paynents
for insurance.

Nunmber 1623

BUTCH STEIN began by referring to USERRA, suggesting that
everyone read Title 38, Chapter 43 [of the United States Code
(USs.C)J. He suggested that woul d address sone  of
Representative Fate's questions, for instance. He agreed wth
Ms. Gerrish that the maxi mum [for an enployer to have to hold an
enpl oyee's job] is five years. He then told nenbers:

The reason | want to talk to the group is not on the
nonetary side. I"m just talking about the parts that
USERRA addresses, which is, one, that you cannot deny
a person enploynent because of their activity in the
uni fornmed services, and you cannot discrimnate ... or
take any actions against them ... because they're
menbers of the uniforned services.

You cannot charge them vacation tine. Now, the State

of Alaska authorizes, | believe, it's 16 days of
mlitary |eave per year. But if they are activated
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sone enployers would like to say they have to use
their personal vacation or leave tine while they are
gone. That is not correct; that's against the federal
| aw.

All benefits available at the tine of call up to duty
are immediately available upon return to work
There's no waiting period involved. You're entitled
to, day one, when you get back to work, ... all your
benefits in return.

Nunber 1710

MR. STEIN suggested there may be a violation involved in the
situation described by M. Benson with respect to her husband,
suggesting his anniversary date nay have been changed, which
directly affects benefits, retirenent, and so forth. He said
this flies in the face of the federal law, and he again
encouraged |ooking at the federal |aw He reiterated that he
was addressing not the nonetary aspects, but the protections
that people should have while serving in the mlitary and upon
their return.

MR. STEIN said 50 percent of the US. mlitary are Guard or
reserve nenbers, and shouldn't be penalized for participating
and protecting the rights of others. Referring to earlier
di scussion, he agreed this service is voluntary, but pointed out
that a person can be called to active duty for as long as five
years; although he recalled that it was only two [years] for any
one canpai gn, he noted that canpaigns can change [rapidly], such

as the change from Afghanistan to Iragq. He said these
volunteers love their state and country, and "represent us 100
percent."” He added, "To think of themin any other |ight would

be a real mscarriage of justice as far as how we think about
t hese people. These people are true patriots.™

MR. STEIN offered that HIR 18 seens to really support the
troops, and suggested that is the direction to continue. He
menti oned collective bargaining and |abor agreenents, and said
all of them should be brought in line with the federal |aw He
again enphasized his desire that people in the Guard and
reserves not be discrimnated against, either when going into
active duty or when returning fromthat service.

Nunber 1864
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MR. STEIN closed by referring to an article he'd read recently
that said if a mlitary person expires while on duty, the spouse
receives $90 a nonth until remarriage, the children get $250
[apiece] a nmonth until age 18, and there is a |unp-paynent
settl enment of about $8,000. He suggested that isn't nmuch noney.
He pointed out that the people who suffered on Septenber 11,
2001, averaged about $1.2 nillion as a settlenent. He said
there is sonething askew here, and questioned the ability to put
a nonetary value on a patriot's service.

Number 1913

CHAIR LYNN thanked participants and asked whether anyone el se
wi shed to testify; he then closed public testinony. Chair Lynn
announced that HB 288 woul d be held over.

ADJ QURNVENT

There being no further business before the commttee, the House

Special Commttee on Mlitary and Veterans' Affairs neeting was
adj ourned at 5:14 p.m
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