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COW TTEE CALENDAR

HOUSE BI LL NO. 555
"An Act relating to occupational licensing fees and receipts.”

- MOVED HB 555 OQUT OF COW TTEE

CS FOR SENATE BILL NO. 194(FIN)

"An Act authorizing delivery of up to two bottles of distilled
spirits and 40 ounces of beer to a cruise ship passenger or
hot el guest."

- MOVED HCS CSSB 194(L&C) OQUT OF COW TTEE

HOUSE BILL NO. 94
"An Act exenpting flight crew nenbers of certain air carriers
fromovertinme pay requirenments.”

- HEARD AND HELD

CS FOR SENATE BILL NO. 323(JUD) am

"An Act relating to a subcontractor's, contractor's, and project
owner's liability for workers' conpensation, to sole proprietors
and partnerships wthout enployees, and nmnagers or nmanagi ng
menbers of limted liability conpanies, and to the exclusiveness
of liability for workers' conpensation.”

- MOVED CSSB 323(JUD) am QUT OF COW TTEE
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HOUSE BI LL NO. 346

"An Act relating to health insurance coverage for gastric bypass

surgery; and providing for an effective date."”
- SCHEDULED BUT NOTI' HEARD

PREVI QUS COMM TTEE ACTI ON

BILL: HB 555

SHORT TI TLE. OCCUPATI ONAL LI CENSI NG FEES AND RECEI PTS
SPONSOR(S):  RULES

04/ 19/ 04 (H READ THE FI RST TI ME - REFERRALS
04/ 19/ 04 (H) L&C, FIN

04/ 26/ 04 (H L&C AT 3:15 PM CAPI TOL 17

04/ 26/ 04 (H -- Meeting Canceled --

04/ 27/ 04 (H) FIN AT 1:30 PM HOUSE FI NANCE 519
04/ 27/ 04 (H L&C AT 3:30 PM CAPI TOL 17

BILL: SB 194
SHORT TI TLE: LI QUOR DELI VERED TO HOTELS/ CRUI SE SHI PS
SPONSOR(S):  SENATOR(S) STEVENS G

04/ 23/ 03 (S) READ THE FI RST TI ME - REFERRALS

04/ 23/ 03 (S) L&C, FIN

05/ 13/ 03 (S) L&C AT 2: 00 PM BELTZ 211

05/ 13/ 03 (S <Bi || Hearing Rescheduled to 5/15/03>
05/ 15/ 03 (S) L&C AT 7:45 AM BUTROVI CH 205

05/ 15/ 03 (S Moved Qut of Conmittee

05/ 15/ 03 (S) M NUTE( L&C)

05/ 16/ 03 (S) L&C RPT 3DP

05/ 16/ 03 (S) DP: BUNDE, SEEKINS, STEVENS G

02/ 27/ 04 (S FIN AT 9: 00 AM SENATE FI NANCE 532

02/ 27/ 04 (S) Heard & Held

02/ 27/ 04 (S) M NUTE( FI N)

03/ 01/ 04 (S FIN RPT CS 2DP 4NR NEW Tl TLE
03/ 01/ 04 (S) NR  GREEN, DYSON, HOFFMAN, OLSON;

03/ 01/ 04 (S) DP: STEVENS B, BUNDE

03/ 01/ 04 (H FIN AT 9: 00 AM HOUSE FI NANCE 519

03/ 01/ 04 (S) Moved CSSB 194(FIN) Qut of Committee
03/ 01/ 04 (S) M NUTE( FI N)

04/ 20/ 04 (S) TRANSM TTED TO (H)

04/ 20/ 04 (S) VERSI ON:  CSSB 194( FI N)

04/ 21/ 04 (H READ THE FI RST Tl ME - REFERRALS

04/ 21/ 04 (H L&C

04/ 26/ 04 (H L&C AT 3:15 PM CAPI TOL 17
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04/ 26/ 04 (H -- Meeting Cancel ed --
04/ 27/ 04 (H) L&C AT 3:30 PM CAPI TOL 17

BILL: HB 94
SHORT TITLE: OVERTI ME PAY FOR Al RLI NE EMPLOYEES
SPONSOR(S):  TRANSPORTATI ON BY REQUEST

02/ 12/ 03 (H READ THE FIRST TIME - REFERRALS
02/ 12/ 03 (H) L&C

03/ 03/ 03 (H L&C AT 3:15 PM CAPI TOL 17

03/ 03/ 03 (H Heard & Hel d

03/ 03/ 03 (H M NUTE( L&C)

04/ 27/ 04 (H L&C AT 3:30 PM CAPI TOL 17

BILL: SB 323
SHORT TI TLE: WORKERS COVPENSATI ON AND CONTRACTORS
SPONSOR(S): SENATOR(S) SEEKI NS

02/ 13/ 04 (S) READ THE FIRST TIME - REFERRALS
02/ 13/ 04 (S) L&C, JUD

03/ 04/ 04 (S) L&C AT 1:30 PM BELTZ 211

03/ 04/ 04 (S) Heard & Hel d

03/ 04/ 04 (S) M NUTE( L&C)

03/ 09/ 04 (S) L&C AT 1:30 PM BELTZ 211

03/ 09/ 04 (S) Moved SB 323 Qut of Committee
03/ 09/ 04 (S) M NUTE( L&C)

03/ 10/ 04 (S) L&C RPT 2DP 2NR 1AM

03/ 10/ 04 (S) DP: BUNDE, SEEKINS; NR DAVI S,
03/ 10/ 04 (S) STEVENS G AM FRENCH

03/ 17/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205
03/ 17/ 04 (S) Heard & Hel d

03/ 17/ 04 (S) M NUTE( JUD)

04/ 02/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205
04/ 02/ 04 (S) Heard & Hel d

04/ 02/ 04 (S) M NUTE( JUD)

04/ 07/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205
04/ 07/ 04 (S) Heard & Hel d

04/ 07/ 04 (S) M NUTE( JUD)

04/ 14/ 04 (S) JUD AT 5:30 PM BUTROVI CH 205
04/ 14/ 04 (S) Heard & Hel d

04/ 14/ 04 (S) M NUTE( JUD)

04/ 16/ 04 (S) JUD RPT CS 2DP 1DNP 1NR NEW TI TLE
04/ 16/ 04 (S) DP: SEEKI NS, OGAN;

04/ 16/ 04 (S) DNP: FRENCH, NR. THERRI AULT

04/ 16/ 04 (S) JUD AT 8:00 AM BUTROVI CH 205
04/ 16/ 04 (S) Moved CSSB 323(JUD) Qut of Committee
04/ 16/ 04 (S) M NUTE( JUD)
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04/ 21/ 04 (S) TRANSM TTED TO (H)

04/ 21/ 04 (S) VERSI ON:  CSSB 323(JUD) AM

04/ 22/ 04 (H) READ THE FIRST TIME - REFERRALS
04/ 22/ 04 (H L&C

04/ 27/ 04 (H) L&C AT 3:30 PM CAPI TOL 17

W TNESS REG STER

RICK URION, Director

D vi sion of Cccupational Licensing

Department of Comrunity & Econom c¢ Devel opnent ( DCED)
Juneau, Al aska

PCSI TI ON STATEMENT:  Expl ai ned HB 555.

DOUG LETCH, Staff

to Senator Gary Stevens

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 194 on behalf of the sponsor,
Senator Gary Stevens.

SENATOR RALPH SEEKI NS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Spoke as the sponsor of SB 323.

JOHN BI TNEY, Lobbyi st

Al aska State Honebuil ders Association

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of SB 323 as a step in
the right direction.

JACK M LLER, Attorney

St at e Chanber of Comrerce

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 323, answered
questi ons.

STEVE CONSTANTI NO, Attorney at Law
Anchor age, Al aska
POSI TI ON STATEMENT: Testified in opposition to SB 323.

PAUL DI LLON, Attorney at Law

Dillon & Findley, PC

Juneau, Al aska

POSI TI ON STATEMENT: Expressed concerns with SB 323.
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PAMVELA LaBOLLE, President

Al aska State Chanmber of Comrerce

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 323.

JACK M LLER, Attorney at Law (of counsel)
Eide, MIller & Pate, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Testified on SB 323.

ACTI ON NARRATI VE

TAPE 04-48, SIDE A
Number 0001

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Commttee neeting to order at 3:50 p.m Represent ati ves
Ander son, Dahlstrom Lynn, Rokeberg, and Crawford were present
at the call to order. Representatives Gatto and QCuttenberg
arrived as the neeting was in progress.

HB 555- OCCUPATI ONAL LI CENSI NG FEES AND RECEI PTS

CHAI R ANDERSON announced that the first order of business would
be HOUSE BILL NO 555, "An Act relating to occupationa
| icensing fees and receipts.”

Nunmber 0085

RICK URION, Director, Dvision of CQOccupational Li censi ng,
Departnent of Comrunity & Econom c Devel opnent (DCED), rem nded
the commttee that the division charges fees based on the cost
to regulate the profession. One of the |argest costs associ ated
with the licensing prograns are disciplinary actions. Until two
years ago the fines collected from disciplinary actions were
placed in the funds used to offset the costs of the particular
profession. This legislation nerely allows the division to take
the fines collected from various disciplinary actions to be
credited to that profession in order to offset the cost of
col |l ection. M. Uion noted that the [collection of fines]
aver ages about $67,000 a year.

Number 0233
REPRESENTATI VE ROKEBERG recall ed that AS 08.01. 065 requires that

al | pr of essi ons be self-supporting, and therefore this
l egislation nerely allows the fines to be credited toward

HOUSE L& C COW TTEE - 5- April 27, 2004



| i censure. Representati ve Rokeberg also recalled that a recent
Real Estate Conm ssion case went to nmjor hearings, and inquired
as to the cost of such.

MR URION said that he didn't know the exact cost, but the
particular case wth the Real Estate Conm ssion was a
consi derabl e sum He related that the fine itself was $25, 000
and agreed with Representative Rokeberg that the cost [of the
di sciplinary process] could be over $100, 000. In further
response to Representative Rokeberg, M. Uion confirmed that
currently the fine would have to be placed in the general fund
rather than go toward the licensure fees, and therefore the
| i censees would have to pick up the cost of that [disciplinary]
heari ng.

Number 0369

REPRESENTATI VE GUTTENBERG asked if there are any boards or
comm ssions in which the state has a vested interest in having,
but can't pay for thenselves. He also asked if there has been a
fine levied against a board or commssion, which was cost
prohibitive and couldn't be passed on to the nenbers of the
pr of essi on.

MR. URION said that the division's purpose is public protection.
He confirmed that there have been sone expensive disciplinary
actions, which have caused |icensure fees to doubl e.

REPRESENTATI VE GUTTENBERG reiterated his question regarding
whet her expensive disciplinary actions have been so cost
prohibitive that the nenbers of a profession couldn't afford
[the licensure fees] and left the profession.

MR. URI ON expl ai ned that the division doesn't increase the fees
to a point at which folks decide to |eave the profession, an
i ncrenental approach over a period of years is taken. He
mentioned the possibility of a proposal next session to create a
pool to address those large [fee increases].

CHAI R ANDERSON cl osed public testinony.
Number 0535
REPRESENTATI VE DAHLSTROM noved to report HB 555 out of commttee

with individual recomendations and the acconpanying fiscal
notes. There being no objection, it was so ordered.
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SB 194- L1 QUOR DELI VERED TO HOTELS/ CRUI SE SHI PS

CHAI R ANDERSON announced that the next order of business would
be CS FOR SENATE BILL NO 194(FIN), "An Act authorizing delivery
of up to two bottles of distilled spirits and 40 ounces of beer
to a cruise ship passenger or hotel guest."”

Number 0574

DOUG LETCH, Staff to Senator Gary Stevens, Alaska State
Legislature, explained that SB 194 adds statutory | anguage
allowing the delivery to hotel guests or cruise ship passengers
of up to two bottles of distilled spirits or 40 ounces of beer
with floral arrangenents. Adding the distilled spirits and beer
| anguage to the current statute wll capture all consumable
al cohol products currently for sale. He noted that for purposes
of the Alcoholic Beverage Control Board (ABC) regulations beer
woul d al so include any nmalt beverages. M. Letch related that
this legislation builds on HB 69 of the Twenty-First Al aska
State Legislature, which was anended to allow the delivery of up
to two bottles of wine and chanpagne with a floral arrangenent.
This legislation, SB 194, would open opportunities for sone
additional business, particularly in areas where cruise ships
conme. In response to Representative Rokeberg, M. Letch related
that the 40 ounce anount was reconmmended by the ABC Board
because it represents two 20 ounce bottles. The ABC Board said
that it would entertain the ability to set the anount by
regul ati ons, but the sponsor felt that a gift-sized bottle of
beer woul d be appropriate.

REPRESENTATI VE DAHLSTROM i nhquired as to why this |egislation was
i ntroduced.

MR. LETCH reiterated that this legislation further expands HB 69
of the Twenty-First Alaska State Legislature, which was
i ntroduced because a floral business in Seward wanted to deliver
gift baskets with chanpagne and w ne. The sanme business wanted
to expand the aforenentioned in order to include other forns of
al cohol . In further response to Representative Dahlstrom he
specified that this would be effective throughout the state and
t he busi ness would have to obtain a permt fromthe ABC Board to
deliver such gift baskets.

Number 0957

REPRESENTATI VE CRAWORD drew attention to the |anguage "two
bottl es", which could refer to one ounce bottles to half gallon
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bottl es. Therefore, he asked whether the |anguage should be
ti ght ened.

MR. LETCH offered to research that because the regul ati ons woul d
seemto fall under the ABC Board in terns of volune of al cohol

REPRESENTATI VE CRAWFORD expressed concern that a business, on
the pretense of supplying flower arrangenents, could supply
al cohol to young i ndividuals. He said that he didn't want to
open the door to abuses.

MR. LETCH confirnmed that this legislation is nerely addressing
delivery to hotel and cruise ship guests. He opined that
Representative Myer's legislation would probably discourage
much of the concerns of Representative Crawford.

REPRESENTATI VE ROKEBERG reiterated his concern with the 40 ounce
specification, and indicated his size preference of 72 ounces.
He questioned whether the Al aska Brewi ng Conpany used these
Si zes.

MR. LETCH said that he would entertain any sizes the comittee
woul d desire.

Number 1241

REPRESENTATI VE GATTO asked if this legislation refers to one
del i very per passenger, port, day, et cetera.

MR. LETCH opined that it's a relatively |Iow volune business with
one visit per custoner. However, he offered to reviewthis with
t he ABC Boar d.

REPRESENTATI VE GATTO related his understanding that the federa
governnment used to allow infants into the country with a certain
anount of al cohol.

Nunber 1302

REPRESENTATI VE  ROKEBERG noved that the conmmttee adopt
Conceptual Amendnent 1, as foll ows:

Page 1, line 1,
Del ete "40"
| nsert "72"

Page 1, line 1;
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Del ete "and"

| nsert "or"

Page 1, line 6
Del ete "and"
| nsert "or"

Page 1, line 7;
Del ete "40"

| nsert "72"

REPRESENTATI VE GATTO noved that the commttee adopt an anendnent
to Conceptual Amendnment 1, such that the |anguage "bottles" be
changed to "liters". He opined, "Typically speaking people who
are buying a special brew or sonething, are not buying it by the
gallon, they're generally going for a special bottle of wne or
sonething like that."

REPRESENTATI VE ROKEBERG commrented that although there seens to
be a shift with regard to the availability of fifths, or liters,
t he predom nant nmeasurenent of sale in the U S is the fifth.

REPRESENTATIVE GATTO wthdrew his anendnent to Conceptua
Amendnent 1.

[ Conceptual Amendnment 1 was treated as adopted.]
MR. LETCH, in response to Representative Dahlstrom confirned

that the House Labor and Comrerce Standing Conmttee is the only
committee of referral for SB 194, which has a zero fiscal note.

Nunber 1498

REPRESENTATI VE RCOKEBERG noved to report CSSB 194(FIN), as
anended, out of commttee wth individual recommendations and
t he acconpanying zero fiscal note. There being no objection,
HCS CSSB 194(L&C) was reported from the House Labor and Commerce
St andi ng Conmittee.

The commttee took a brief at-ease.

HB 94- OVERTI ME PAY FOR Al RLI NE EMPLOYEES

CHAI R ANDERSON announced that the next order of business would
be HOUSE BILL NO. 94, "An Act exenpting flight crew nenbers of
certain air carriers fromovertine pay requirenments."”
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Nunber 1548

REPRESENTATI VE DAHLSTROM noved to adopt CSHB 94, Version D dated
4/ 23/ 04, as the working docunent. There being no objection,
Version D was before the committee.

CHAI R ANDERSON hi ghlighted that HB 94 is the conpanion to SB 54,
whi ch exenpted flight crews from the [Al aska] Wage and Hour Act
per the request of flight crews. Last year SB 54 passed the
| egi slature with a unani nous vote. He explained that Version D
of HB 94 renoves the |anguage that was already passed in SB 54
and inserts |anguage to establish the effective date of SB 54 as

January 1, 2000. The aforenmentioned will preserve nmany snall
airlines in rural Al aska from costly |egal action. This is a
major policy call and Version D would nerely establish the
effective date of the policy. Chair Anderson noted that this

| egi sl ati on was brought forward upon the request of sone rural
airlines.

Nunmber 1633

REPRESENTATI VE CRAWFORD rel ated his understanding that the rural
airlines wanted this policy to be retroactive because there was
a class action lawsuit that was won by an enployee. Therefore,
passage of [ Version D would meke the result of the
aforenentioned | awsuit noot.

CHAIR ANDERSON said he couldn't answer the question, and
therefore he said he would have one of the requestors of the
| egislation speak to Representative Crawford's understanding.
He announced that CSHB 94 would be held over. Chai r Anderson

in response to Representative Dahlstrom explained that in SB 54
in the Twenty-First Al aska State Legislature, the effective date
wasn't included.

REPRESENTATI VE CRAWORD said he believes that in SB 54 in the
Twenty-First Al aska State Legislature there was an immedi ate
effective date and the decision was not to make the |egislation
retroactive.

[HB 94 was hel d over. ]

SB 323- WORKERS COMPENSATI ON AND CONTRACTORS

[ Cont ai ns di scussion of HB 311.]
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CHAI R ANDERSON announced that the next order of business would
be CS FOR SENATE BILL NO 323(JUD) am "An Act relating to a
subcontractor's, contractor's, and project owner's liability for
wor kers' conpensation, to sole proprietors and partnerships
wi t hout enpl oyees, and managers or mnmanagi ng nenbers of limted
liability conpanies, and to the exclusiveness of liability for
wor kers' conpensation.”

Nunmber 1768
SENATOR RALPH SEEKINS, Alaska State Legislature, spoke as the

sponsor of SB 323. He paraphrased from the followng witten
sponsor statenent [original punctuation provided]:

Senate Bill 323 revises the Wrkers' Conpensation Act
as it applies to subcontractors, contractors and
proj ect owners. The two principal nodifications are

as foll ows:

1. Responsibility for paynment of conpensation is
extended up the chain of contracts to include
proj ect owners; and,

2. Injured parties in receipt of benefits under
the Workers' Conpensation Act would be barred
from "double dipping" via a tort liability claim

Under AS 23.30.045(a), an injured enployee has
recourse for workers’ conpensation benefits only
against his imrediate enployer and if the enployer is
a subcontractor, against the contractor who retained

the subcontractor. The proposed legislation allows
recourse for the paynent of conpensation benefits
agai nst project owners, as well as contractors and

subcontractors.

This extension of the rights of injured enployees is

sensible inasnuch as the project owner is the
beneficial user of the work perforned by the injured
enpl oyee. It should be noted that a project owner

does not include individuals who have engaged the
services of contractors to build or renovate a
residential hone.

Additionally, the proposed |Ilegislation extends the

exclusivity protection set forth in AS 23.30.055 to
all parties in the contracting chain relating to a
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proj ect. This includes the enployer of the injured
enpl oyee, and those parties, which are upstreamin the
chain of contracts from the enployer of the injured
enpl oyee.

It is inportant to note that sole proprietors and
menbers of a partnership or Limted Liability Conpany
will not fall wthin the scope of the Act provided
upstream contractors are held harnless, t hr ough
witten agreenent, from paynent of conpensati on
benefits and clains of tort liability. However, this
only applies where these entities have no enpl oyees.

Senate Bill 323 encourages parties participating in a
proj ect to identify and enforce strict safety
standards for the benefit of all enployees rather than
defl ecting responsibility through the use of indemity

agreenents as is commobn practice currently. At the
sane tine, it ensures that injured enployees receive
all benefits available under the Alaska Wrkers'

Conpensati on Act.

SENATOR SEEKINS related an exanple in which a subcontractor has
an injured enployee. In this exanple there was an indemity
agreenent in order for the subcontractor to hire the enployee.
Furthernore, there was an indemity agreenent [between] the

project owner and the contractor. Therefore, the sole recourse
for an injured enployee is workers' conpensation insurance and
the [enpl oyee's] attorney would sue the project owner. Senat or

Seeki ns expl ained, "The indemification agreenent basically said
now the guy who's the sole renedy acted in their favor
with the subcontractor now had to defend against a suit that was
taken against the project owner and if there was a judgnment to
pay it. So, they never did have any guarantee of a sole renedy
because of the comon practice of indemification agreenents.”
Therefore, this legislation specifies that if project owners are
liable in case the contractor or subcontractor didn't have
wor kers' conpensation insurance on the enployee, then the

excl usive renedy extends all the way up the chain.

Nunber 1975

REPRESENTATI VE ROKEBERG turned attention to the definition of
"project owner" on page 2, lines 9-11, which he interpreted
could refer to a small group of investors. He asked if the

sponsor is suggesting that this group of people should have
wor kers' conpensation if there are no enpl oyees.
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SENATOR SEEKINS stated that if the project owner hasn't ensured
that his or her contractor has workers' conpensation insurance,

then the project owner still bears the responsibility of paynent
if the contractor doesn't have workers' conpensation insurance
He clarified, "lI'm not saying that they have to buy the policy,

but they have to secure the paynent to the injured enployee if,
for sone reason, that contractor or subcontractor did not have
that policy. This is in exchange for their not being able to be
sued under the double dipping scenario that | talked about
earlier.” In further response to Representative Rokeberg,
Senat or Seekins provided an exanple. He posed a situation in
which British Petroleum (BP) hires a drilling conpany to drill a
well and the drilling conpany has a subcontractor that works for
it. In order to obtain the contract with BP, an indemification
agreenent holding [BP] harmess for any clains downstream woul d
have to be signed. 1In this situation if one of the enployees of
the subcontractor is hurt, the enployee's exclusive renedy is
wor kers' conpensati on. If for sone reason the subcontractor
doesn't have the coverage and the contractor hasn't nmade sure
that the subcontractor provided the coverage, the contractor's
wor kers' conpensati on coverage woul d provi de the coverage or the
contractor would have to secure the paynent for it. If the
contractor doesn't have workers' conpensation insurance, then
the project owner bears the responsibility.

SENATOR SEEKI NS posed the foll ow ng:

If, for an exanple, now ... ny enployee is hurt.
That's the exclusive renedy against nme and he decides
that's not good enough for ne ... he sues British
Petrol eum for providing an unsafe workplace. In the
defense against that you ... are required to indemify
them in that defense and you've required nme to
indemmify that expense. So, the very person -- |
being the one who has an exclusive renmedy now carries
the expense of the defense. And if there's a
judgnment, has to pay the judgnment because of the
i ndemmi fication agreenents that exist. So, ... [the
| egi sl ation] says if BP makes sure that you and | have
wor kers' conpensation insurance and that covers the
enpl oyee, they can't be sued farther up because if |
didn't have it, you didn't have it, they [BP] would
have to provide it. So, there's a trade off up and
down the I|ine.
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SENATOR SEEKINS related that as a result of the [current
situation] in which the responsibility noves up stream project
owners don't want to know about the safety procedures of a
project because knowledge of it neans a higher |evel of
responsibility. Therefore, this legislation will help provide a
safer work environnment throughout the chain, he opined.

Number 2170

CHAI R ANDERSON turned attention to an e-mail from Paul D llon
which relates the follow ng [original punctuation provided]:

3) The killer aspect of 323 is that it trades away the
enpl oyees right to sue responsible third parties in
exchange for nothing, absolutely nothing because the
injured enployee is already protected the workers conp
(by state law, See 1 above) ... what this bill really
is a wlf in sheep's clothing, because it extends to
all contractors and the project owner the exclusivity
of workers conp to them Meani ng that the enpl oyee
cannot sue them even though they are at fault!

CHAIR ANDERSON surm sed that Senator Seekins sponsored this
| egislation in order to provide clear and concise responsibility
for workers' conpensation.

SENATOR SEEKINS said that M. Dillon's interpretation is

i naccur at e. He further said that there are attorneys around
that don't |ike this |legislation because it elimnates the
opportunity for double dipping. “I'n ny opinion, when there is
an exclusive renedy that makes enpl oyer-enpl oyee whole ... under
state law, ... that person isn't trading anything away when they

say now | can go back agai nst sonebody else for nore noney after
| have already been taken care of wunder the provisions of
wor kers' conp,"” he opined. This legislation nerely renoves the
ability to accept an exclusive renmedy and then force additiona
settl ement on sonmeone el se.

Nunber 2257

REPRESENTATI VE CRAWORD opined that this legislation "turns the
system on its ear." He related his understanding that if a
third party is responsible for negligence and there's a further
suit, beyond workers' conpensati on, there is a payback

provision. Therefore, workers' conpensation has to be paid back
for any other judgnent that's awarded.
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SENATOR SEEKI NS said that he wasn't aware of any such provi sion.

REPRESENTATI VE CRAWORD said he believes the law includes [a
payback provision].

SENATOR SEEKI NS acknow edged that there are subrogation |aws.
However, he wasn't aware of a workers' conpensation insurer who
has pursued a claim against someone up stream under
subr ogati on. Senator Seekins said that he wasn't aware that a
contractor would have to pay back the injuries sustained by a
subcontractor unless it could be shown [that it was an injury

outside of workers' conpensation]. This legislation doesn't
exenpt any injuries other than those covered under workers
conpensation. The legislation doesn't address product liability

or extrene negligence.
Nunber 2367

CHAI R ANDERSON hi ghlighted the |egislation he and Representative
Crawford had sponsored, HB 311, which ensured that a
subcontractor secures paynent for the conpensation payable to
the subcontractor's enpl oyees. Therefore, if the subcontractor
fails to secure paynent for the conpensation payable to his or
her enpl oyees, the general contractor would be liable for the
paynent. Chair Anderson said that he didn't believe HB 311 and
SB 323 necessarily cross because he believes that SB 323 takes
[HB 311] one step further by extending protection for the
workers ... [tape changes m d-sentence].

TAPE 04-48, SIDE B

CHAIR ANDERSON related his wunderstanding that SB 323 would
extend exclusivity of liability protection to all the parties in

t he chai n. Those i njured parties recei vi ng wor ker s
conpensati on benefits would be precluded from double dipping via
the tort claim liability. Chair Anderson reiterated that he

didn't believe HB 311 and SB 323 cross, in fact, he said that he
tended to agree with Senator Seekins "that it has to be broader
and it has to nake sure the double dipping effect isn't there."

Nunmber 2346

REPRESENTATI VE CRAWFORD rel ated his personal experience in which
his conmpany was hired as a subcontractor to build a barn at the
Pal ner State Fair. The general contractor also hired a nunber
of enployees whom they nmade obtain a contractor's |license and
t hus becane sole proprietor's of a snmall conmpany. The [genera
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contractor] coerced the aforenentioned enployees into becom ng
subcontractors so that [the general contractor] wouldn't have to

have workers' conpensati on insurance. Ther ef or e, t hese
enpl oyees were "nmuch cheaper” than other conpanies were able to
do. Had SB 323 been in effect, he predicted that these
individuals would ve been coerced into signing a waiver
elimnating any liability [on the part of the general
contractor]. This legislation is leaving a |arge | oophole. He
said that with HB 311 he had hoped to level the playing field
and close the loophole so that all subcontractors are

responsi bl e for having workers' conpensati on.

SENATOR SEEKI NS enphasi zed that those who commt fraud should be
handl ed per the statutes. He said that [with this |egislation]
he's not talking about an ironworker, but rather a w ndow
washer, in which he or she is the only enployee, who chooses not
to cover hinmself or herself wth workers’ conpensati on.
However, by law if the aforenentioned w ndow washer hires
anot her w ndow washer, workers' conpensation nust be carried

Currently, by Jlaw a contractor nust ensure that workers

conpensation is provided for the subcontractor's enployees and
this legislation is extended to the project owner. Senat or
Seekins noted that he has 120 enpl oyees of which 119 are covered
by workers' conpensation, the one not covered is hinself who has

the exclusive renedy against hinmself. Wth regard to fraud, he
noted that his workers' conpensation insurance conpany audits
hi m annual | y. There are sone checks and balances in the

industry to avoid [fraud].
Nunmber 2104

REPRESENTATI VE CRAWORD expl ained that the type of coercion to
which he was referring is one in which enployees are being told
by an [enployer] that he or she can't afford to hire them unl ess
the individual obtains a business I|icense. The aforenenti oned
happens quite often. He agreed that once soneone is hurt, the
wor kers' conpensation claimrequires the [general contractor] to
go back and pay the premiuns for that individual who was really
an enployee, although referred to as a subcontractor. The
| oophol e needs to be closed, and SB 323 is the place to do it.

SENATOR SEEKINS clarified that the intent of SB 323 is to ensure
that those on the job are covered by workers' conpensation while
continuing the current law allowing sole proprietors to exenpt
t hensel ves and any wai ving of that would be done in witing.
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REPRESENTATI VE CRAWORD commented that as long as the | oophole
allowing the sole proprietors to waive having workers'
conpensation insurance exists, it will be used to get a job done
cheaper. It's wong to take [sole proprietors] out of the
liability chain, he said.

REPRESENTATI VE ROKEBERG referred to Section 4, which clarifies
the responsibility of limted liability conpanies (LLCs), and
asked if this legislation places LLCs on the sane |evel of
enforcenent as a sole proprietor, nenber of a partnership, or
menbers of a partnership. Therefore, would an LLC not have to
have workers' conpensation if the LLC doesn't have any
enpl oyees, he asked.

SENATOR SEEKINS replied yes, if one is actually a nenber of the
LLC.

Nunber 1931

JOHN BI TNEY, Lobbyist, Al aska State Honmebuil ders Association,
rem nded the commttee that the association was in favor of HB
311, which addressed sole proprietors such that a sole
proprietor could be retroactively charged a premum for risk
incurred during the period in which workers' conpensation
i nsurance wasn't carri ed. The preferred solution is to have
sol e proprietors carry wor ker s’ conpensati on i nsur ance.
However, there seemto be sone drafting problenms with the way in
which HB 311 approached it. M. Bitney related, "W are in
support of ... SB 323 as a step in the right direction ... it
doesn't go as far as we would like it to go ...." The question
is how the carriers will view this legislation and the extent to
which the carriers believe this wll alleviate sone risk on
their part when a claimis filed.

REPRESENTATI VE CRAWORD inquired as to how the Alaska State
Honebui | ders Association views the ability to waive one's right
to workers' conpensation.

MR. BITNEY clarified that this is a matter of how the courts
will view this when the claimis filed. Until the courts nmake a
ruling, he wasn't sure whether the carriers would feel that this
| egi slation alleviates any ri sk.

REPRESENTATI VE RCOKEBERG related his understanding that an

individual hiring a honebuilder can't be held responsible [for
wor kers' conpensation].
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MR. BITNEY related his understanding that a project owner is

shielded from a general liability claim after a workers'
conpensation claim has been filed. However, he didn't believe
the legislation shields a project owner from workers'
conpensation issues any nore than current |aw M. Bitney

agreed with Representative Rokeberg that when one builds a
house, the project owner is the contractor not the people who
hire the contractor

Nunber 1731

REPRESENTATI VE GUTTENBERG asked whether that's always the case
because often in residential devel opnment, there wouldn't be an
owner until the honme is built. Many hones are built under
contract of a honmeowner, and therefore he questioned whether the
homeowner would be liable for later clains.

MR. BITNEY said that he didn't know how this |egislation would
address a project owner on a residential project.

SENATOR SEEKINS directed attention to the definitions of the
| egi sl ati on, which don't include "honeowner”. Currently, no |aw
hol ds a homeowner responsible for workers' conpensation.

JACK MLLER, Attorney, State Chanber of Commerce, stated that a
residenti al homeowner not as a business, who hires an
individual to do renovations in his or her hone retains no
liability under the current |aw or this proposed |egislation.

Nunmber 1596

STEVE CONSTANTINO, Attorney at Law, noted that he has been a
hearing officer for the Al aska W rkers' Conpensation Board,
al though he currently practices workers' conpensation | aw
representing injured workers. M. Constantino spoke in
opposition to SB 323 which is based on the rationale of
protecting enployers from double dipping enployees, which
doesn't occur. In an exanple in which a worker is injured by
the negligence or fault of a third party, in addition to
wor kers' conpensation benefits, that enployee or his or her
insurer have the right to file suit against the wongdoer.
However, should the injured worker or his or her workers'
conpensation insurer file suit against the wongdoer, there is a
lien by the workers' conpensation insurer for the full anount of
all benefits paid to the injured worker. In other words, the
wor kers' conpensation insurer is repaid all the benefits by the
wrongdoer before the injured worker receives any damages from
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the wongdoer, the project owner or general contractor. He
specified that the aforenmentioned is found in AS 23.30.015,
whi ch has been part of the workers' conpensation statute since
1955. He reiterated that there is no possibility for double
di ppi ng. This legislation provides a special exenption for
project owners and prine contractors in order to protect them
agai nst their own negligence. By extending the exclusive renedy
provi sion, the project owners and prinme contractors would only
be liable for the mniml danmages allowed under the Al aska
Workers' Conpensation Act. Therefore, the injured worker would
receive nothing for pain and suffering or future loss of
benefits.

MR. CONSTANTINO said the notion that SB 323 would encourage
safety on the part of project owners or prine contractors is

fall aci ous. Under the W rkers' Conpensation Act there is no
deterrent for an enployer who violates safety standards or is
negl i gent. Drawing from his time practicing in the workers'

conpensation area, he opined that workers' conpensation is
protection against liability and payi ng danages, while safety is
encouraged due to the inposition of damages and the risks
entail ed. M. Constantino highlighted that in the Al aska State
Chanber of Comrerce's support for SB 322, the Ml oso case, a
1982 Al aska Suprenme Court case, is cited. In that case, the
state wanted a highway constructed that required dangerous
excavation. The state retained many experts to advise it how to
do this construction safely and responsibly. After the project
was bid, the prinme contractor presented a change order saying
that the prinme contractor had its own experts who said that the
project could be done quicker and cheaper if the project wasn't
as elaborate or safe. The state agreed to the change order and
took one half of the savings predicted. M. Mdloso, a CAT
driver, was the first one on the site and the slope subsided, as
the state's experts predicted, and M. Ml oso was killed. Wre
this proposed legislation in effect back in 1982, M. Ml oso's
wi dow and children wouldn't be allowed to sue the contractor or
the project owner and wuld only be Iimted to workers

conpensati on. Therefore, the wdow would have received a
maxi num of 12 years of conpensation benefits for her husband's
wr ongful death. M. Constantino opined that the aforenmentioned
isn't fair nor a good public policy. Those who, through their
own negligence, injure others should be held responsible for a
reasonabl e anobunt of danages, not the limted anount of damages
provi ded under workers' conpensation, which is the product of a
political conprom se between enpl oyers and enpl oyees.
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REPRESENTATI VE GUTTENBERG pointed out that this legislation
allows the subcontractor to waive workers' conpensation by a
witten agreenent. If the aforenentioned is the case and an
acci dent occurs, would there be any recourse, he asked.

MR. CONSTANTINO said that it isn't his understanding of the
| egislation. He related that it's against public policy and the

law to waive workers' conpensation. Every enployer, save sole
proprietors, general partnerships, and sonme LLCs, of workers
must have workers' conpensation and it can't be waived. M.

Constantino recalled that the sponsor discussed the need for
this legislation in terns of indemification agreenents between

contractors, subcontractors, and pr oj ect owners.
| ndemmi fication agreenents shift the risks as they exist in the
law. M. Constantino said, "I think it is inappropriate for our

| egislature to be distorting public policy and the general |aw
to accommodate the private agreenents between the parties that
the law has indicated should be responsible for the consequences
of their own actions.”

Nunber 1213

PAUL DI LLON, Attorney at Law, Dillon & Findley, PC,
characterized M. Constantino's testinony as correct |[egal
anal ysi s. He highlighted AS 23.30.015 and AS 09.17.080. He
said that Senator Seekins' statenment that SB 323 could affect
the livelihood of attorneys is inappropriate. This | egislation
wai ves a fundanental right of those who work in any of the
bui l ding trades, construction, or work on the North Sl ope. M .
Dillon stated that there are indications that the insurance
i ndustry through the Al aska Chanber of Commerce is driving this
| egislation. This legislation, he opined, is an effort to cloak
busi ness W th t he exclusivity provi si ons of wor ker s’

conpensation and doesn't protect enployees. The existing |aw
protects enployees to the extent that workers' conpensation
protection is required. He posed an exanmple in which his son

worked in a subcontractor arrangenent on the North Slope and BP
is the owner. As the result of the negligence of an enpl oyee of
BP, his son is injured, the workers' conpensation renedy
woul dn't be satisfactory. Wth regard to the double dipping
claim M. Dillon enphasized that the law is clear and has been
interpreted on numerous occasions by the Al aska Supreme Court.
Furthernore, it's settled | aw.

REPRESENTATI VE ROKEBERG surm sed that M. Dillon was saying that

it isn't within the legislature's purview to |ook at the public
policy of whether workers' conpensation exclusivity remnedies
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should be a barrier to any tort causes of action for the sane

injury event. However, he indicated that the aforenentioned is
the fundanental reason for workers' conpensation benefits: to
limt those liabilities and ensure that the worker is

conpensated and cared for due to a specific accident.

MR, DILLON clarified that workers' conpensation is an exclusive
renedy between the enployer and the enployee and it doesn't
inpact the renmedies of the enployee with regard to a third
party. For exanple, assumng a situation in which there was
negligence on the part of a BP enployee who injured an enpl oyee
of a subcontractor of BP, workers' conpensation wouldn't cone
into play with the rights and renedies [of the subcontractor's
enpl oyee] in suing BP.

REPRESENTATI VE ROKEBERG questioned whether the indemification
and subrogation provisions of <contracts typically nake the
clains fall back on the level of the contracting chain under
whi ch [the enpl oyee] is.

MR. DILLON reiterated that there would be no double dipping with
regard to the injured enployee. The workers' conpensation
carrier is paid in full. Furthernore, the apportionnent of
damages is divided on the basis of fault. If the parties
privately contract to exchange or indemify each other, that's a
matter of contracting. In further response to Representative
Rokeberg, he agreed that the aforenentioned is conmon practice
in nmost of the construction fields.

Number 0796

PAMELA LaBOLLE, President, Al aska State Chanber of Conmmerce,
announced the Al aska State Chanber of Commerce's support of SB
323, the issue of which was brought to the chanber's attention
by its nenbers. Menbers are concerned that the very idea of the
wor kers' conpensation systemis that an enployee has the ability
to have his or her injuries covered and can [al so seek renedy]
with those connected with the project who weren't responsible
for the injury or the project's safety.

JACK MLLER, Attorney at Law (of counsel), Eide, MIller & Pate,
PC, representing the Al aska State Chanber of Commrerce, turned to
the comment that this |legislation addresses a public policy that
the legislature shouldn't address and said such sentinent is
patently wong. The current public policy specifies that an
injured enpl oyee's exclusive renedy against his or her enployer
is workers' conpensation benefits. This |egislation extends the
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af orenentioned public policy to enhance the guarantee that

injured workers have of collecting workers' conpensati on
benefits all the way up the |line to the project owner and
extends the exclusivity protection against tort clainms through
the project owner. Therefore, the guarantee of recovering

wor kers' conpensation benefits now goes beyond the direct
enpl oyer, the contactor, and all the way up to the project
owners. [ This |egislation] enhances the guarantee that injured
workers will recover workers' conpensation benefits. The entire
wor kers' conpensation (indisc.) the acknow edgenent are entitled
to reasonable conpensation for their injuries and the entire
wor kers' conpensation benefits system is geared toward naking
t he individual whole based on the injury. Furthernore, workers’
conpensation treats work-related injuries as conpensable, which
goes all the way up the contracting chain under SB 323,
regardl ess of anyone's negligence or fault in causing the injury
al ong with the enhanced financi al guarantee.

MR. MLLER turned to the Ml oso case. He said that because of
the Ml oso case and other simlar cases, the only defense for
project owners and contractors in the state to a tort claim for
a work-related injury is that the contractor or subcontractor is
an i ndependent contractor. However , to establish that
i ndependent contractor defense, a project owner and contractor
can't retain control of any part of the work, which is based on

the last 20 years of Alaska Suprene Court decisions. The
af orenmenti oned potenti al tort liability has resulted in
conpanies refusing to becone involved in efforts to integrate
safety prograns. Therefore, M. MIller opined that passage of
SB 323 would allow project owners and contractors to integrate
and coordinate their safety prograns. M. MIller concluded by

specifying that SB 323 is the nost inportant |egislation that
the legislature could pass in an effort to enhance safety in
Al aska's workplace and greatly reduce the nunber work-rel ated
i njuries. Furthernore, SB 323 w Il enhance the guarantee that
workers injured on the job will be able to recover the full
benefits of the Wrkers' Conpensation Act.

Number 0314

REPRESENTATI VE CRAWORD inquired as to M. Mller's view of a
subcontractor's ability, under SB 323, to claim he or she is a
sole proprietor and opt out of workers' conpensation by signing
a wai ver that he or she has no right to recover from any part of
t he chain. He questioned why such a |oophole would be left in
the system
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MR. M LLER characterized this as a policy decision. He rel ated
that wunder current law a disreputable conpany that forced

individuals to obtain contracting licenses and work for a
conpany Ww thout workers' conpensation benefits <can't avoid
exi sting enploynment |aws. If an individual is hired and given
the tools to do his or her work and directed in his or her work,
that individual is an enployee not a contractor. In such a
situation the conpany can't ignore its obligations as an
enpl oyer. Therefore, existing laws protect individuals and

provi de a renedy agai nst di sreputable or dishonest enpl oyers.

MR MLLER highlighted that +there are a nunber of sole

proprietors that work in the home building association. For
exanple, one individual does a specific job, such as build a
deck or lay tile. If those nenbers of ABC - Alaska have to
obtain workers' conpensation for thenselves, they won't remain
conpetitive and won't be able to continue to work. The
aforenentioned is why sole proprietors offered the option to
sign a waiver. M. MIller opined that the current |aw protects

both the sole proprietor that has to go out and obtain a
contracting license as well as [tape ends m dspeech].

TAPE 04-49, SIDE A

MR. MLLER opined that this legislation also recognizes that
honest sole proprietors wthout enployees should be able to
continue working and be conpetitive in Al aska industry.

Nunmber 0046

REPRESENTATI VE CRAWFORD inquired as to the type of coercion in
which two virtually identical contractors bid on the sanme job.
One contractor bids $15,000 for the job and another bids $20, 000
for the job. One of the contractors has workers' conpensation

and the other doesn't. The aforenentioned, not having workers'
conpensation [and its associated costs], is a way to undercut
t he market. "As long as you ... leave this loophole in there
for people to ... not have workers' conp, then it keeps the

pl aying field unlevel,"” he renarked.

MR MLLER said that he isn't aware that such coercion is a
major issue, and this is after discussing the mtter wth
hundr eds of busi nesses throughout the state. Under the current
| aw, conpany owners, including sole proprietors, partners, and
owner/sharehol ders of corporations, are considered enployers
under the Al aska Wrkers' Conpensation Act unless they opt out
of coverage under the Act. Therefore, he didn't see a need to
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overhaul that entire system because he didn't see a nmgjor
pr obl em Again, if there is coercion, fraud, or an actual
enpl oyment relationship, the current |aw provides good renedies.
This legislation doesn't inpact the aforenentioned in any way.

MR. CRAWFORD interjected that the Associated General Contractors
(AGC) views this [coercion, fraud, or an actual enploynent
rel ati onship] as a huge problem For the last four years, the
AGC has been trying to pass legislation to require all
subcontractors to have workers' conpensation insurance.

MR MLLER in response to Chair Anderson, related his belief
that SB 323 was introduced early in the session. In further
response, he said he wasn't aware of any letter from AGC He
noted that the Al aska State Chanber of Commerce, ABC Al aska, and
the Alaska Mners Association have all supported this
| egi sl ati on.

Nunber 0285

REPRESENTATI VE ROKEBERG returned to the definition of "project
owner" found in Section 3. He expressed concern "with the
entrepreneurialism in the ... wvarious different types of

busi ness organi zations that real estate devel opers and buil ders
that hire contractors to build commercial real estate would be

included in this." Unl ess the aforenentioned organizations are
a corporation and an active devel opnent conpany, they don't have
any enpl oyees. Representati ve Rokeber g rel at ed hi s

under standi ng that under SB 323 that a group of people organized
as an LLC or partnership would have to have a policy of workers'

conpensation when there were no enployees. He asked if a
wor kers' conpensation policy is available for those wthout
enpl oyees. Furthernore, he asked if the intention is for those

[ LLCs and partnerships] to have workers' conpensation insurance.

MR MLLER replied no, this legislation doesn't require the
procurenent of a workers' conpensation policy when a group of
peopl e, say an investnent group, organize w thout any enpl oyees.
However, when a building contractor is hired a certificate of
i nsurance would need to be obtained in order to ensure that the
contractor has a workers' conpensation policy and can secure

paynents to injured workers. If the contractor didn't have a
wor kers' conpensation policy, the contractor still has the
i ndependent obligation to secure the workers' conpensation
benefit paynents to its injured workers. If all of the

af orenentioned fails, the project owner would have liability for
the workers' conpensation paynents and simnultaneously couldn't
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be the subject of a tort remedy, which is currently available
under the | aw.

REPRESENTATI VE ROKEBERG surm sed then that the investnment group
dealing with the general contractor would have an agreenent.
Therefore, if the general contractor failed or went bankrupt and
becone judgnent proof, would a workers' conpensation claimstill
| ook to the project owner or would this |egislation change that,
he asked.

MR. MLLER specified that under the existing law the project

owner woul dn' t have liability for wor ker s’ conpensati on
paynents, but would have tort liability. This |egislation
limts the individual's recovery against the project owner. In

the event of bankruptcy and no workers' conpensation policy by
the contractor, the remedy against the project owner would be
for workers' conpensation benefits. There couldn't be a claim
in tort against the investors or the project owner.

Nunmber 0603

REPRESENTATI VE GUTTENBERG surm sed that under this legislation
an injured worker's only recourse under any scenario is workers
conpensati on. No longer is there any liability for negligence
or anything else, he further surm sed.

MR MLLER replied yes, "so long as he receives his workers'
conpensati on benefits,"

REPRESENTATI VE GUTTENBERG inquired as to what would happen in a
situation in which a subcontractor is negligent on a project.

MR MLLER clarified that SB 323 only relates to parties under
the legislation that have liability for workers' conpensation
benefits paynments to an injured worker. Therefore, if the
injured worker works for a subcontractor, that enployee would
have a financial guarantee of workers' conpensation from his
enpl oyer [the subcontractor], the contractor that hired [the
subcontractor], and the project owner that hired the contractor.

| f there's anot her subcontract or, contractor, defective
equi pnent, or third party who crosses a road barrier for road
construction, all those parties would be free of potential
liability for workers' conpensation benefits. However, those
groups wouldn't have protection against a tort claim "This
bill tracks liability for workers' conpensation benefits and
protection against tort clains. And again the purpose is to
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al l ow conpanies involved in a project to integrate their safety
program" he sai d.

REPRESENTATI VE GUTTENBERG i nquired as to any scenario by which a
wor ker woul d have the right for compensation under any tort.

MR. MLLER said that the Al aska Suprene Court has made it clear
that a reckless or intentional act resulting in injury isn't
currently protected under the exclusivity doctrine. The Al aska
Suprenme Court has said that in situations in which it's clear
there is an intent to injure sonmeone, the W rkers' Conpensation
Act doesn't apply and that injured individual could even sue his
or her direct enployer.

Number 0805

REPRESENTATI VE GUTTENBERG noted his 30 years in construction and
the discussion regarding a level playing field. Representati ve
GQuttenberg said he was amazed that a small contractor with five
or so enployees bidding on a contract that required only sending
one person for the job would be considered a |evel playing field
under a bidding process in which one [bidder] was able to avoid
liability. "It amazes nme that small contractors wouldn't have a
problemwth this. And yet we hear fromthe Chanber that nobody
has said anything,"” he comrent ed.

CHAI R ANDERSON opined that there's going to be disagreenent in
terms of the coverage, the definition of the responsible party,
and the paraneter upon which an injured party can seek redress.

M5. LaBOLLE added that SB 323 extends coverage and workers
safety beyond its current level by noving the responsibility up
the chain. Furthernore, tort is still available when the courts
deem [an action] to be negligible to the point of a tort claim
She opined that SB 323 is an inprovenent over the current |aw

Number 0973

REPRESENTATI VE DAHLSTROM related her belief that the Al aska
State Chanber of Commrerce represents sone 700 [businesses in the
state]. O that 700, she inquired as to how nmany are
pr of essi onal busi nesses versus worker [organizations].

MS. LaBOLLE answered that the Al aska State Chanber of Commerce

represents businesses who enploy approximtely 70,000 Al askans,
and therefore are all enployers or sole proprietors. She noted
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that there has been no word fromthe AGC that it has any problem
with SB 323.

CHAIR ANDERSON interjected that he hasn't heard any vehenent
opposition to SB 323 from | abor organizations.

M5. LaBOLLE agreed. She noted that after M. MIller spoke wth
the honebuilders and AGC regarding the difficulty with HB 311
the sole proprietor aspect of HB 311 was incorporated into SB
323.

REPRESENTATI VE DAHLSTROM asked if when the Al aska State Chanber
of Commerce does surveys, it does so for managenent only or the
entire work force.

M5. LaBOLLE answered that it's the nmanagenent side of issues
that the Al aska State Chanber of Comerce supports. M. LaBolle
noted that SB 323 has had many hearings, and throughout there
has been no word fromthe | abor comunity.

CHAIR ANDERSON related his belief that the |lack of any comment
from the labor community seenms to illustrate a l|ack of any
vehenment opposition to this |egislation.

REPRESENTATI VE CRAWCORD said that he knew that sone |abor
representatives wanted to be present today, but couldn't because
of other legislation being presented that they had to address.
Furthernore, there are others who didn't know that this
| egi sl ati on was up for consideration today.

REPRESENTATI VE ROKEBERG stated a point of order pointing out
that SB 323 followed the rules of notice for hearings.

REPRESENTATI VE CRAWFORD agreed that the legislation had been
properly noticed. However, he was told earlier that SB 323 was
going to be heard Wdnesday, which resulted in him m sinformng
[l abor representatives].

CHAI R ANDERSON reiterated that at this point he isn't aware of
any opposition from the |abor conmunity, which can be involved
t hroughout the remai ni ng process.

REPRESENTATI VE GUTTENBERG hi ghlighted Representative Crawford's
opposition to this |egislation.

CHAI R ANDERSON cl osed public testinony.

HOUSE L& C COW TTEE -27- April 27, 2004



Nunber 1321

REPRESENTATI VE CRAWFORD noved that the conmittee adopt Anendnent
1, which read [original punctuation provided]:

Page 1, Line 6-Page 3, Line 15;
Del ete all | anguage and replace wth:

*Section 1. AS 23.30.045(a) is anended to read:

(a) An enployer is liable for and shall
secure [ THE] paynent [ TO EMPLOYEES] of t he
conpensati on payable to enployees under AS 23.30.041
23.20.050, 23.30.095, 23.30.145, and 23.30.180 -
23. 30. 215. If the enployer is a subcontractor, the
subcontractor shall secure paynent of the conpensation
payable to the subcontractor's enployees, and the
coverage nust i nclude securing paynent of t he
conpensation payable to the subcontractor. If the
enployer is a contractor, the [THE] contractor 1is
responsi bl e for securi ng conpl i ance W th this
subsection by the contractor's own subcontractors
[LIABLE FOR AND SHALL SECURE THE PAYMENT OF THE
COVPENSATI ON TO EMPLOYEES OF THE SUBCONTRACTOR UNLESS
THE SUBCONTRACTOR SECURES THE PAYMENT] .

CHAI R ANDERSON obj ect ed.

REPRESENTATI VE CRAWFORD opi ned that SB 323 changes the liability
to the project owner, which he didn't believe should be part of
the liability chain with workers' conpensation. The project
owner shouldn't be the one who has to ensure that each and every
subcontractor has the proper workers' conpensation insurance.
The aforenentioned should fall under the responsibility of the

general contractor. Furthernore, the l|aw should specify that
everyone working as a subcontractor should have workers
conpensati on. Representative Crawford specified that Anmendnent

1 doesn't change that a sole proprietor can opt out of workers
conpensati on i nsurance.

CHAIR ANDERSON related his belief that the sponsor would be
adverse to Anmendnent 1 because it seens to change the direction
of the | egislation.

REPRESENTATI VE ROKEBERG spoke in opposition to Anendnent 1. He
surm sed that Representative Crawford wants a subcontractor,
even if a sole proprietor, to be responsible for workers

conpensati on. Representati ve Rokeberg related that he wasn't
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sure Representative Crawford would be entirely satisfied unless
every sole proprietor, partnership, and LLC w thout enployees
had to have workers' conpensation insurance. He opined that
Amendnent 1 would ultimately do the aforenentioned.

Nunber 1549

REPRESENTATI VE CRAWFORD acknow edged that sone folks did want
every sole proprietor to be covered, but that's not the intent

with [Anmendnent 1]. Amendnent 1 speaks to [requiring workers'
conpensati on insurance] when a subcontractor is working for a
general contractor, so that the Iliability isn't msplaced.

However, a sole proprietor isn't required to have workers'
conpensation insurance unless working as a subcontractor for a
general contractor.

REPRESENTATI VE DAHLSTROM inquired as to the meaning of the
following portion of Amendnent 1: "the subcontractor shal
secure paynent of t he conpensati on payabl e to t he
subcontractor's enpl oyees, ".

REPRESENTATI VE CRAWORD expl ained that the |anguage neans that
the subcontractor wll pay the premuns to the workers’
conpensation carrier

REPRESENTATI VE DAHLSTROM i nquired as to how it would work with a
subcontractor who doesn't have year round business to keep a
full crew

REPRESENTATI VE CRAWFORD clarified t hat W th wor ker s’
conpensation insurance, premuns are paid based only on the
hour s wor ked.

REPRESENTATI VE DAHLSTROM asked if [the subcontractor] would pay
the premuns after the hours are worked or would the paynents be
made on the assunption of the hours that woul d be worked.

REPRESENTATI VE CRAWFORD sai d that he couldn't answer that.

A roll <call vote was taken. Representatives Crawford and
GQuttenberg voted in favor of Amendnent 1. Represent ati ves
Gatto, Dahlstrom Lynn, Rokeberg, and Anderson voted against it.
Therefore, Amendnent 1 failed by a vote of 2-5.

Nunber 1799
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REPRESENTATI VE DAHLSTROM noved to report CSSB 323(JUD)am out of
commttee with individual recomendations and the acconpanying
fiscal notes.

REPRESENTATI VE  CRAWORD obj ect ed. He opined that this
|l egislation is far worse than having no legislation at all
because it |eaves workers less than protected than the current
situation. "I think that this is a travesty," he said.

REPRESENTATI VE GUTTENBERG spoke against the |egislation because
sone of the assunptions made about it don't hold up to any test,
such as the assunption that the | egislation would provide better
integration of safety prograns. Representative GQuttenberg
opined that under this legislation wirkers wll receive fewer
rights and actually be denied rights, which is concerning.

CHAI R ANDERSON said that it can be argued that this |egislation
is an expansion of worker protection. He noted his support of
the tort aspect that prevents double dipping. Therefore, Chair
Ander son noted his support the |egislation.

REPRESENTATI VE ROKEBERG supported the legislation and found the
argunents that it doesn't provide greater protection of workers
nonconpel | i ng. Representative Rokeberg highlighted that the
testinmony provided that private investnent groups Wwthout
enpl oyees aren't intended to be covered by this |egislation.

Number 2008

A roll call vote was taken. Representatives Gatto, Dahlstrom
Lynn, Rokeberg, and Anderson voted in favor of reporting CSSB
323(JUD)am from committee. Representatives GQuttenberg and
Crawford voted against it. Therefore, CSSB 323(JUD)am was

reported out of the House Labor and Conmerce Standing Conmmttee
by a vote of 5-2.

ADJ CQURNMVENT

The House Labor and Commerce Standing Conmittee neeting was
recessed at 6:04 p.m to the call of the chair.

HOUSE L& C COW TTEE - 30- April 27, 2004



