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Labor and State Affairs Section

Cvil Division (Juneau)

Departnent of Law
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JI M GASPER, Counsel

Publ ic Safety Enpl oyees Associ ation

Anchor age, Al aska

POSI TI ON STATEMENT: Expressed concerns about HB 488.
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POSI TI ON  STATEMENT: As commttee aide, introduced HB 517,
sponsored by the House Labor and Comerce Standing Committee.

LORI E HOVANEC, Seni or Trust Adm ni strator

Vel |'s Fargo Bank

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 517.

ACTI ON NARRATI VE

TAPE 04-22, SIDE A
Number 0001

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Committee neeting to order at 3:20 p.m Represent ati ves
Anderson, Gatto, Dahlstrom and Guttenberg were present at the
call to order. Representatives Lynn, Rokeberg, and Crawford
arrived as the neeting was in progress.

HB 488- CLAI M5 AGAI NST STATE EMPLOYEES

CHAI R ANDERSON announced that the first order of business would
be HOUSE BILL NO 488, "An Act relating to actionable clains
agai nst state enployees; relating to the state's defense and
indemmification of its enployees and fornmer enployees wth
respect to clainms arising out of conduct that is wthin the
scope of enploynent; anmending the Public Enploynment Relations
Act regarding clains against the state or state enployees; and
providing for an effective date.”" [HB 488 was sponsored by the
House Rul es Standing Commttee by request of the governor.]

Nunber 0118

GAI L VO GTLANDER, Chief Assistant Attorney Ceneral - Statew de
Section Supervisor, Torts and W rker's Conpensation Section,
Cvil Division (Anchorage), Departnent of Law, noted that she

supervises and practices in defense of the state and state
enpl oyees in court actions. She explained that HB 488 provides
a process by which clains filed against individual state
enpl oyees are subject to the scrutiny of the attorney general
(AG; if the AG finds that the actions conplained of arose in
the course and scope of the enployee's work, the claim is
converted into a claim against the state. The state enployee
would be dismssed from the case, and the state would be
substituted in as the defendant in the action.
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M5. VO GTLANDER said the |anguage is taken from AS 09.50. 250,
which was taken directly from the Federal Tort Clains Act; she
noted that the certification process, another part of the
Federal Tort Clains Act, is m ssing.

M5. VO GTLANDER di scussed why she believes the certification
process is a positive one. In lawsuits where several state
enpl oyees are sued in addition to the state, the AGs office is
involved either for the state or for the state enpl oyee. When
several state enployees are sued individually, the process takes
them off the job and they are distracted by the Ilitigation;
revi ewi ng docunents, preparing depositions, and staying infornmed
about litigation requires the enployee to be absent from work.
She provided an exanple, saying this bill would enable state
enpl oyees to continue to do their jobs; the litigation would be
handled by the Ofice of the Attorney Ceneral, and the state
woul d be the naned defendant. She said this process parallels
how t he Federal Tort C ains Act works.

M5. VO GILANDER pointed out that the second part of the bil
sets forth in one place, in one statute, the state's obligations

to its enployees when they are sued, including the state's
defense and indemnification obligations. It sets rules for the
state enployees' obligations when they are sued, in ternms of

giving notice to the AG and cooperating in the defense of the
action.

M5. VO GTLANDER explained that nmany collective bargaining
agreenents have provisions dealing with defense and indemity,
and several |abor agreements don't have sections on defense and

i ndemity. There is no unifying law regarding suits that the
AGs office can point an enployee towards that i ncludes
col l ective bar gai ni ng agreenents, | abor agreenents, and

partially exenpt and exenpt enpl oyees.
Number 0456

M5. VO GILANDER said this bill would put in statute the answers
to a state enployee's questions. Al'l state enployees would be
handl ed the sanme way and would have the sanme obligations. The
state would also have the sane obligations to defend and
indermmify themin the action. She admitted the bill is somewhat
ponderous, but said she felt a state enployee could read the
| anguage and know his or her obligations and those of the state.

Number 0516
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KATHLEEN STRASBAUGH, Assistant Attorney Ceneral, Labor and State
Affairs Section, Civil D vision (Juneau), Departnment of Law,
testified to share the source of the language in this bill and
identify the circunstances under which it would arise. The AG s
of fice used sonme of the language in HB 110, introduced by then-
Representative Porter, and also borrowed from virtually all of
t he col l ective bar gai ni ng agreenents t hat have an
i ndemmi fication provision in them She said they took the basic
principles and exact |anguage, for the npbst part, and applied

them to everybody. These provisions, starting at proposed
Sec. 09.50.254, would apply in cases where [Sec. 09.50].253, the
first section of the bill, does not.

M5. STRASBAUGH noted that 43 U S C Sec. 1983, the federal
statute under which people sue for constitutional violations,
aut horizes and conpels a plaintiff to sue individual officials.
There are a few other statutes, possibly the whistleblower
section, t hat authorize relief agai nst i ndi vi dual state
enpl oyees. She conti nued:

For those cases, we nust have a process, and we have

had a process in place which covered all of these
types of cases. It will now cover only a small nunber
because the quitclains will take virtually all of the

court cases out of the process and have those cases
pursued only with the state.

For those, everyone gets a defense unless they acted
willfully or negligently or outside the scope of their
enpl oynent . These are the standards that are now
applied to those, both in and out of court, the
bi ndi ng agreenents. One of the ains is to enshrine it
in statute, rather than continuing to leave it to
col | ective bargaining. [Ohe of the ains] is the
uni formtreatnent of state enpl oyees.

This type of decision nust be left to the attorney
general, and it is not suitable for arbitration.
However, there has been sone litigation filed by the
correctional office of the Public Safety Enployees
Associ ation that is now before the suprenme court, and
we are concerned, as we've indicated elsewhere, that
the result of the litigation mght be that they have
to arbitrate defense deci sions.

Number 0733
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MS. STRASBAUGH pointed out that this bill also provides a renedy
for the rather small group of enployees that the AG declines to
defend on the basis that they generally are being disciplined
for m sconduct. She said she felt uniformty and a predictable
procedure were appropriate, and operating under court rules for
di sagreei ng about the defense decision was best.

REPRESENTATI VE CRAWORD asked what the practical application of

this bill was. He gave the exanple of a state enployee who is
driving to a neeting and inadvertently hits another vehicle. He
asked how this bill would limt a |awsuit, and whether the state

woul d be held accountable for the actions of the individual in
sonme cases.

M5. VO GILANDER responded that if the plaintiff in that action
had sued both the state and the individual state enployee
driver, then, if the driver had nerely been negligent, the AG
woul d determ ne that the enployee was acting within the scope of

enpl oynent . That enpl oyee would be dismssed from the case as
an individually sued defendant, and the claim would sinply
proceed against the State of Al aska. The defenses that m ght

then be asserted would be those found in AS 09.50.250, which has
a list of excluded torts, the sanme as the Federal Tort Caim
Act . She opined that in Representative Crawford's scenario,
none of those excluded torts would be inplicated.

Number 0943

REPRESENTATI VE CRAWORD asked what the outcone would be if the
scenari o included that the enpl oyee had been dri nking.

M5. VO GITLANDER replied if the state enployee had been drinking
at the time of the accident, the AG would probably find that the
person wasn't acting wthin the scope of enploynent, and
woul dn't certify that state enployee in this process. That
enpl oyee would continue to be an individually sued defendant in
the action, and wuld have to provide for his/her own
representation because, if drinking on the job, the person would
clearly not be acting within the course of enploynent.

M5. VO GTLANDER said the only scenario she could think of that
gets to the core of the question would occur if a state enpl oyee
were to assault sonmeone on the job. Assault is an excluded tort
under AS 09.50.250(3). If the AG under the circunstances
sonehow found that, despite the assault, the enployee was acting
within the course and scope of the job, then it would convert
into a claimagainst the state, and the state cannot be sued for
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an assault. I f, however, the individual enployee had actually
conmmtted an assault, he or she mght well be outside the
paranmeters of state-paid defense and indemity, in which case
there wouldn't be that certification process.

REPRESENTATI VE CRAWORD asked if that was the only instance that

Ms. Strasbaugh could think of where this bill would actually
change the outconme. He noted that this bill isn't very broad in
scope.

Nunber 1077

M5. VO GTLANDER reiterated that HB 488 mrrors the way the
Federal Tort Cainms Act handles clains against state enployees.
She opined that it would be the rare case that would get a
certification and yet trip into an area where the state would
have an exclusion under AS 09.50.250. Cvil rights clains
founded wupon the U S Constitution are excluded from that
certification process.

REPRESENTATI VE CRAWFORD surmised that this bill wouldn't have a
practical effect on anyone's life.

M5. VO GILANDER answered that she felt it would have a great
effect on state enployees' |ives because nmany state enployees
are distracted when they have their nane l|listed as a defendant
in a civil action for danages where the claim my be nade for
several hundreds of thousands or mllions of dollars, whether
they're defended and indemified by the state or not. They
worry about the litigation and they' re taken off the job to have
to work on the litigation. She said she thought there'd be few
circunstances in which this proposed |aw would substantively
affect a claimant's ability to pursue a claim however.

Nunber 1173

REPRESENTATI VE GATTO referred to the phrase "within the scope of
enpl oynment” and sai d:

Let's say we hire sonebody to go and change the I|ight
right up there in the corner. You put the | adder
there; while we're here, he doesn't secure the door,
sonebody wal ks in, knocks himoff the |adder, he falls

on t he Representati ve from Fairbanks. The
Representative from Fairbanks now has a clai m agai nst
that individual. Was he operating within the scope of

his enploynent by not making the area safe, even
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though he's operating within the scope that he was
asked to go and change the light?

M5. VO GTLANDER replied that the state enployee's nalfeasance
woul d probably be sinply in the nature of negligence, and so
would still be within the course and scope. The definitional
section under Section 3 defines acting within the scope of the
enpl oyee's office or enploynent and is basically looking to
those services that the enployer authorized to perform The
enployee is performng within the authorized tinme and space
limt, activated by purpose to serve the state, and this doesn't
constitute acting or failing to act with willful, reckless, or
i ntentional m sconduct, gross negligence, or malice.

Number 1241
REPRESENTATI VE GATTO asked whet her the outcone would be the sane
if the enployee had had a previous warning, or several previous

war ni ngs, about a sim/lar action.

M5. VO GTLANDER replied that even with a previous warning, it is

still the nature of the enployee's acts that are at issue. In
the case of several previous warnings, it's still the point, if
that conduct on this one occasion is what is going to be the
test for purposes of the lawsuit. If that conduct on that

occasion was no longer nerely negligent, but rose to the |evel
to those excluded areas, then the enpl oyee woul dn't be operating
wi thin the course and scope.

Number 1292
CHAI R ANDERSON sai d:
Let's say an enployee is accused of m sconduct and

receives discipline; then the alleged m sconduct
results in a lawsuit, and that's filed against the

state and the enployee. Your office determ nes that
the enployee is not entitled to be indemified and
defended at state expense. Then, under this
hypot hetical, let's say the union files a grievance
challenging the state's msconduct decision and it
W ns. So, now, the wunion's won. The enpl oyee's
discipline for msconduct wunder this scenario 1is
reversed in arbitration. How will that arbitration
award affect the attorney general's indemification
deci si on?
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M5. STRASBAUGH replied that the outcone depends on timng. She
said she hadn't encountered this particular scenario; she'd
rarely encountered the scenario where the AG wouldn't defend an
enpl oyee, since discipline had occurred and a grievance was
pendi ng. Describing this situation as a "horserace" between the
arbitration and the tort suit, she el aborated:

The problem is that if arbitration results in a
finding that they tolerate mstakes in |aw, m stakes,
in fact, l|essening nediation of penalty, and whether
or not that finding would ... prevent the state from
going forward wth its initial deci si on, really
depends on the <circunstances of each arbitration.
Arbitrations are binding on the parties for many
pur poses, but possibly not for causes of action in
court. This is an area that varies from case to case.
C | don't nmean ... to be vague, but it's very
difficult to answer your question.

Nunber 1423

CHAIR ANDERSON asked how many grievances were pending
arbitration as a challenge to the AG s decision not to indemify
a state enpl oyee.

MS. STRASBAUGH replied that perhaps two or three cases were
pendi ng.

M5. VO GILANDER added that based on her know edge of the court,
it is rare that the state doesn't provide defense to a state
enpl oyee.

REPRESENTATI VE GUTTENBERG asked what other states' |egislation
had been used to nodel this bill

M5. VO GTLANDER replied that several states had adopted the
Federal Tort Claim Act, but she didn't have the names of those
states at this tine.

Number 1573
REPRESENTATI VE ROKEBERG asked if this bill would be able to
screen the state and the enployee because the state can claim

sovereign immunity in certain instances. He al so asked whet her
this bill would decrease vexatious |itigation.
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M5. VO GTLANDER replied that sovereign imunity for the State of
Alaska is covered in the area of excluded torts under
AS 09. 50. 250(3): assaul t, battery, fal se i mpri sonnent,
interference with a contract, msrepresentation, and other
excluded torts. Once the lawsuit was converted to a l|awsuit
only against the state, if any of those excluded torts were a
basis for the claim they'd fall out wunder the sovereign
immunity that the state has retained in AS 09. 50. 250.

REPRESENTATI VE ROKEBERG asked, "So our assertion of sovereign
immunity is based on our statutory schene right now, is that
correct?"

MS. VO GTLANDER affirmed that.
Number 1591

REPRESENTATI VE ROKEBERG wondered if the inpact of this
| egi slation was to standardi ze col |l ective bargaining activities.
He asked if the intention was to renove this as a bargaining
point within contract negotiations or was sinply to make the
effect of this type of |egislation consistent.

M5. STRASBAUGH acknow edged that HB 488 has a provision that
would take the issue out of collective bargaining while
preserving existing collective bargaini ng agreenents.

Nunmber 1648

REPRESENTATI VE ROKEBERG asked if this was a point of contention
in the past in bargaining agreenents.

IVB. STRASBAUGH replied that traditionally +the ~collective
bargai ni ng agreenents between the state and those unions that
bargain about it have a provision that says this defense
provision of the contract is not subject to arbitration,
al though one unit that does have such |anguage has brought a
suit forward asking the admnistrative appeal to the Al aska
Labor Relations Agency (ALRA). Subsequently, the court is
asking that the state be forced to arbitrate the decision
because it's a mandatory subject of bargaining. She noted that
ALRA said it was waived, but Judge Reese said under previous
case law of the Al aska Suprenme Court it had to be arbitrated
under [AS] 23.10; that issue is before the Al aska Suprenme Court.

REPRESENTATI VE ROKEBERG observed that this bill would settle
this issue prospectively, but not retrospectively.

HOUSE L& C COW TTEE -10- March 1, 2004



V5. STRASBAUGH agr eed.

REPRESENTATI VE ROKEBERG asked if Judge Reese's opinion was a
surprise to the state.

Nunber 1734

M5. STRASBAUGH replied, "There is an old case that nade a
holding simlar to this. The suprene court will be asked to
consider its ruling.”

REPRESENTATI VE ROKEBERG asked if the admnistration's position
was that this bill was not intended to affect <collective
bar gai ni ng activities.

M5. STRASBAUGH said the intent of the bill was to nmake the
process uniform and "take it off the table" so that in future
years it would not be subject to bargaining.

REPRESENTATI VE ROKEBERG asked if it was a problemin the recent
past in the collective bargai ning process.

M5. STRASBAUGH answered that she wasn't aware that other
bargai ning units had argued about the scope of this particular
cl ause.

Nunmber 1783

REPRESENTATI VE GUTTENBERG referred to page 7, line 5, "does not
include an enployee of (i) the University of Al aska; (ii) the
Al aska Railroad Corporation". He asked why Al aska Housing
[ Fi nance Corporation] or other state agencies weren't included.

M5. VO GTLANDER explained that the University of Alaska has a
separate existence from the state. Clainms against it aren't
clainms against the state, but nust be nmade directly against the
university, and only university assets nay be used to satisfy a
judgment. Statutes governing the University of Al aska al so have
their own defense and indemity |anguage, and the university
isn't defended by the AG but has its own counsel, risk-
managenent program and insurance. Simlarly, the Al aska
Railroad Corporation (ARRC), by its statute, has a lega

exi stence as a corporation and has to be sued in its own nane.
Again, state assets may not be used to satisfy a |udgnent
against ARRC, it isn't represented by the AGs office, and it
isn't part of the state's risk-nanagenent arrangenents.
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MS. VO GTLANDER poi nted out, however, that the Al aska Industria
Devel opnent and Export Authority (AIDEA) is within the risk-
managenment system A claim against AIDEA is a claim against the
state.

Nunmber 1880

BRAD THOMPSON, Director, Division of R sk Managenent, Depart nent
of Administration, testified that his division adm nisters the
sel f-insurance program for the State of Alaska and its agencies
and enpl oyees. He spoke in strong support of this |egislation
because of the belief it wll provide the sane, consistent
protection fromtort liability for all state enployees, whether
they are in a classified position or are not within the defense
provi si ons. The bill basically codifies the existing practice.
He said the intention wasn't to |eave anybody "out in the cold"
that woul dn't have been prior to this bill

MR.  THOWPSON explained that the process would be different
because actions against the individual would be treated now as
against the state only. He said the attorney general would
defend these actions, as well as the Departnment of Corrections
or the Departnment of Public Safety (DPS). He felt this bill
woul d sinplify the process and nake enpl oyees nuch nore secure.

He commented that then-Representative Porter was still dealing
with suits from his fornmer days wth the Minicipality of
Anchorage and the police departnment; he was still being named in
litigation many years after his service to the Minicipality of
Anchor age, and this was his nmotive for putting forth
| egi sl ati on. He also felt it would bring consistency and

conformty to wunion agreenents and the state's practice in
defending its enpl oyees.

Number 1950

REPRESENTATI VE RCOKEBERG asked M. Thonpson to analyze the
i nci dence and source of these types of cases. He surm sed that
the Departnment of Corrections and DPS might have the | argest
per cent age.

MR. THOWPSON replied that each agency, due to it operations, has
uni que exposures and activities. The comm ssioner of the
Departnment of Transportation [& Public Facilities] often is
naned solely as the executive of that agency, even though that
person really doesn't have any involvenment with that activity.
Corrections is a very active environment for litigation by the
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inmates, and he said healthcare and fam|y-and-youth services
are two nore areas in which liability clainms are brought.

Number 2005

REPRESENTATI VE ROKEBERG asked if the incidence of these clains
was rising.

MR. THOWMPSON surm sed that detailed statistics are kept on each
agency's clains history, costs incurred, and outcones. However
identification isn't kept wth regard to individually naned
enpl oyees or officers. He offered to provide detailed
information for every fiscal year's activity claim for each
agency.

REPRESENTATI VE ROKEBERG asked about the suppl enental budget.

MR, THOMPSON said the request would be for far less than | ast

year, partly because the state is totally self-insured. He
reported that the state had had excess liability insurance that
it no |onger has. Thus the state is nuch nore exposed than

formerly. The difficulty with large, significant court cases is
that it takes years to go through all the process. For exanple,
| ast year funding was requested for the resolution of one case
involving five wongful deaths from an air crash that happened
over 10 years ago. The state had excess coverage for that
i nci dent, he noted.

Nunber 2100

REPRESENTATI VE ROKEBERG asked if M. Thonpson recalled the
annual premum for the insurance that was excessive, and also
want ed to know t he nunber of annual cases.

MR. THOWPSON replied that he'd provide that information.

REPRESENTATI VE GUTTENBERG asked where the |aw had been "broken"
to the extent it needed to be fixed with this bill

MR. THOMPSON said he believes this bill would codify an existing
practice, except for the transition of the individually naned
enpl oyees that would be converted as against the state only. He

said the state, as the enployer, is in nobst instances
responsible for the acts of its enployees. QO her than the
conversion of the individually named officers or state
enpl oyees, the purpose of the rest of the bill is to nove

through the process consistently and nake it uniform to all,
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rather than for just those select few in certain classified
units that have negotiated different terns and conditions.

Nunber 2187

JI M GASPER, Counsel, Public Safety Enployees Association (PSEA),
informed nenbers that he was the attorney who took the case
before the Al aska Labor Relations Agency now pending before the
Al aska Suprene Court; he offered to answer questions about that
litigation. Addressing the exclusion of this process from
coll ective bargaining, he spoke on behalf of the correctional
officers and police officers represented by PSEA He expl ai ned
that it is typical that sonmeone in |aw enforcenent is exposed to
a greater probability of being sued by sonmeone for his or her
of ficial conduct than the average public enpl oyee is.

MR. GASPER said aspects to this legislation place those
individuals - who already are in a position of making imrediate,
snap decisions that come back to haunt themin litigation |ater
on - in a position of being victimzed by this process. These
enpl oyees are constantly involved in litigation of one sort or
another; either they are prosecuting someone or answering to
sone agency that would review their conduct, say, 1in a
correctional institution. Litigation is part of their lives,
and they are less concerned with time away from their jobs than
with protecting their legal rights.

MR. GASPER said the average public enployee who doesn't cross
into the court's threshold doesn't have the sane level of
concern that sonmeone in public safety mght have. He noted that
PSEA has had in its trooper-airport police contract, for al nost
20 years, a provision that says the state will indemify, very
simlar to what the legislation intends to acconplish. But it
doesn't have an exclusion if the decisions are being chall enged
t hrough the grievance-arbitration process.

TAPE 04-22, SIDE B

Nunber 2272

MR. GASPER explained that the law says all grievances wll be
subject to final and binding arbitration. As a mtter of
policy, decisions about enpl oyee conduct have to go through this
informal dispute-resolution process. On the other hand, the

state, through this legislation, wants to take the decision
maki ng out of that realmof scrutiny. He said, in a sense, when
an enployee is told, "You've commtted gross negligence,
willful, or intentional, or reckless msconduct,"” that enployee

HOUSE L& C COW TTEE -14- March 1, 2004



is being told he or she has acted inproperly by an agency that
doesn't expect to be reviewed unless the enpl oyee goes to court.

If this bill becones law, this enployee, who through the union
had sonme |evel of protection, would have to defend hinself or
herself. This person nost likely lost his or her job or faces a

significant suspension. The person has to find an attorney and
litigate the issue of whether or not he/she commtted gross
m sconduct or sonme other wllful act.

Nunber 2245

MR. GASPER expl ai ned that under a collective bargaining
agreenent, a history of the neaning of the terns is devel oped
that is wuseful in analyzing one enployee' s conduct against
anot her's. Furthernore, enployees' actions that my lead to
i ndependent litigation against them - and whether they've acted
outside the scope of their official authority or duties - create
a history if that issue has been chall enged. | f sonmeone has to
go to court each tine to ask the court whether or not he/she is
eligible for indemification, that wll create an opportunity
for inconsistency: one superior court, one judicial district
versus a superior court in another judicial district, every case
turning on its own facts in separate foruns. M. Gasper
suggested this process gives the state the upper hand when it
decides not to represent the individual, and that individual has
to then undertake a significant expense to change that deci sion.

MR. GASPER agreed this bill was patterned, to sone extent, after
federal |aw In his experience, however, he said federal |aw
significantly circunscribed the collective bargaining rights of
federal enployees; many rights and obligations that enployees
have wunder state l|aw are absent because it is so highly

regul at ed. He didn't think it a good parallel to use the
federal practice, in this level of detail, to take this issue of
indemmification out of collective bargaining. Simlarly, he

noted, there had been no testinony telling the conmttee that
states which have adopted the federal equival ent have collective

bargaining like Al aska does. That representation hadn't been
made, so he wondered how those states, in adopting the federal
equi val ent would apply it in the collective bargaining
scenari o.

MR. GASPER pointed out that PSEA hasn't in its history
challenged an AGs decision to go to the court and provide
representation to a nenber that "we" represent under this |ong-
standi ng contractual clause. It has not been a problem he
sai d. He added that he thinks this bill is particularly
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suspicious in that it wants to take it out of the realm of
collective bargaining for a group of enployees for whom it's
very inportant to have union representation.

MR. GASPER nentioned a provision that gives a short tinefrane,
30 days, for the enployee to give notice; thus the enployee has
to find an attorney to bring a challenge within this tinmefrane
or lose the right to bring a challenge. This forecloses the
opportunity to effectively defend oneself under circunstances
that would be viewed as very negative for the individual

Nunber 2117

MR. GASPER pointed out that this legislation wouldn't indemify
an enployee in a civil rights action. He said police and
correctional officers typically are sued under the federal civi
rights statute, since people who neke allegations against their
use of official power sue under that statute. He said, "Yet we
view our indemification clause in the contract to have broad
sweep to enconpass that type of representation, so if a nenber
defends hinself, he's going to be repaid the cost of doing that,
of performng his official job."

Number 2086
CHAI R ANDERSON posed a situation:

Let's suppose that the attorney general refuses to
indemmi fy an enpl oyee and then the enpl oyee chall enges
the AGs determnation in the court system and the
court favors, ultimately, the enployee. What's the
cost of litigating these issues, including the state's
obligation to indemify an enployee who is then denied
the representati on?

MR. GASPER responded:

The enpl oyee, of course, has to find an attorney who

will represent the litigants in these seenmngly
hopel ess situations where they have been accused of
sonme | evel of conduct t hat did not justify

indemmifications. That's the first hurdle.

The second is that, nost likely, they ve suffered sone
type of economc calamty - lost their job or whatever
- and are not able to underwite the cost of potenti al
litigation. Since we're dealing in situations that
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may be renote, but we want to conpletely change
the law in the State of Alaska to reflect sonething
that m ght happen soneday, if we're going to specul ate
about this, the cost of getting independent, private
litigation is going to be significant conpared wth
the <cost of being represented by the attorney
general's office.

In that particular situation that you nentioned in

Anchorage, the typical insurance-litigation attorney
charges between $175 and $325 an hour. This
individual is going to proceed against the state and,
if successful, be entitled to an award of attorney

fees against the state for having that issue resolved
agai nst the state.

In fact, the state has a provision in here that they
may reserve rights against the enployee. This appears
at [Sec.] 09.50.257. So basically what they're doing
is telling you, "W'Il defend you, but we want to
protect ourselves." So they created this dual status.
Under Al aska case law, in insurance defense |aw, when
an insurance conpany tells a covered individual that
we're going to accept your tender of defense but we're
going to reserve these rights against you, the
enpl oyee doesn't have to accept the attorney that's
provi ded by the insurance conpany. They can go out
and get sonebody else, and then the insurance conpany
is obligated to pay that individual.

Is it the AGs intent that if they reserve rights
agai nst sonebody in this situation, ... the individual
is going to select outside <counsel to do the
representation and the AGs office is going to fund
t hat ? In that sense, this statute raises a
significant question that's going to provoke sone
| evel of judicial interpretation, and that question is
not answer ed.

Nunber 2017
CHAIR ANDERSON said it seenmed |ess expensive to have an
assistant AG represent the enployee than to hire a private

at t or ney.

MR. GASPER noted that state attorneys general are paid as state
enpl oyees, and thus there are substantial savings.
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Number 1930

REPRESENTATI VE ROKEBERG asked M. Gasper to repeat the citation
he had referred to earlier and to tell the commttee if it was
different fromthe current status.

MR. GASPER stated it to be [Sec.] 09.50.257. He said he didn't
know what the present practice is. In his union contract, he
said, typically a nenber woul d advise the AG He expl ai ned:

The departnents that our nenbers work under have
procedures that govern these practices. You wll have
a certain period of tinme to notify us and |let us know.
They do not cover this particular instance here. But
what this does is, it gives them the right to decide,
if we have a reservation, we my provide a Ilega
def ense. But the term "may" is discretionary. They
may not. Then the individual is going to be right
where they started. It is typical that people who
accept (indisc.) defense raise reservations. ' m not
aware that any nenbers have had to defend thensel ves
if the attorney general's office creates a reservation
that needs to be addressed by individuals.

Nunmber 1856
REPRESENTATI VE ROKEBERG asked:

Isn't that perm ssive word there because many tines
there are issues whether or not, inside or outside the
scope of work, and the attorney general, by default,
woul d take the case and in the trial of fact ... that
woul d cone out. The case itself would determ ne
ultimately, in the judgnent of the court, to where the
facts and the judgnent of the court mght mlitate
towards a - I'mtrying to find what the proper term
for that would be - to be based on the reservation of
rights. You' re suggesting that's not included in your
contract currently.

MR. GASPER repli ed:
That is not presently included in our contract because
the term "indemification' is broadly drawn, so it

woul d have a greater scope in trying to detail it. |If
you were going to draft a clause that was as extensive
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as this statute, it would be a significant negotiating
chal | enge.

Nunber 1815

REPRESENTATI VE ROKEBERG asked if the current status of civil
rights actions is that the cause of action would be directed
t owar ds t he i ndi vi dual under f eder al statute and t he
constitutional claim

MR. GASPER replied, "That is the status. And typically,
however, our nenbers, when they successfully defend thenselves
in these actions, expect to be reinbursed, since their actions
woul d conme within the scope of their regular enploynent.”

REPRESENTATI VE ROKEBERG asked if their contract called for the
AG to make the prinmary defense. If that didn't happen, would
the nenbership mke the primary defense and then seek
indemmi fication fromthe state?

MR. GASPER said the contract didn't call for the AG to make the
pri mary defense. He continued:

| can tell you that we had a trooper that was accused
of excessive force, and he retained an attorney to
defend him He was not ultinmately sued by the person
who conpl ained, because they raised the conplaint
through the J[U S ] Departnment of Justice, which
conm ssioned the FBI [Federal Bureau of I|nvestigation]
to investigate. He did need representation. The
position of the state was, "W can't provide you with
| egal representation at this phase.” So he would have
to take that up on his own. When he successfully
defeated the claim and the investigation resulted in
no further prosecution by the U S. Attorney's office

he was rei mbursed for his cost of defense.

Number 1743

REPRESENTATI VE ROKEBERG asked if this exanple is simlar to the
status quo, and if this proposed statutory change would affect
that particular area of contracts. He asked M. Gasper if,
under this statute, the state would be obligated to reinburse an
enpl oyee for the defense.

MR. GASPER replied:
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| would have to speculate about the notives of the
state in excluding that from the realm of indemified
conduct, but there is not even the supposition that
the enployee would be successful in defending
t hemsel ves. Under our collective bargai ni ng agreenent
the state has provided coverage.

Number 1707
REPRESENTATI VE ROKEBERG st at ed:

You indicated the case at bar right now is one that

this bill would affect how you believe the current
status is of arbitration. | don't wunderstand those
regul ations and rules. Is that because of Judge

Reese's decision or because of the current contract
that you nmde that statenent, that would change the
current status quo?

MR. GASPER r esponded:

There is currently case law from the Al aska Suprene
Court saying that Dbecause the Public Enploynent
Rel ations Act has mandatory grievance arbitration in
every collective bargaining agreenent, ... possibly
anything within a contract has to go through the
grievance arbitration process if there's a dispute.
The | anguage in the correctional officers' bargaining
agreenent that is the subject of this challenge was
borrowed from the General Governnment Unit collective
bargaining agreenent; at the tine, the correctional
officers left the General Governnent Unit and becane

part of PSEA. In the interim there was acceptance of
what had been the standing General Governnment Unit
agr eenent .

W had several nenbers who were sued by individuals
who clained that they engaged in certain conduct, and
there was a determnation by the attorney general's
office that they were involved in msconduct that
disqualified them W wanted to challenge those
determ nations, saying they were punitive. The state
refused to proceed to arbitration. VWhat we did was,
we presented the issue to the Alaska Labor Relations
Agency.

Number 1672
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The Al aska Labor Relations Agency made two findings

The first was that under federal private-sector |abor
|l aw, and those states that have collective bargaining
who have addressed the issue, indemification is a
mandat ory subj ect of bargaining. However, the agency
said there was no opportunity or obligation on the
part of PSEA to insist that this piece of the contract
and disputes over that piece of the contract go
t hrough grievance arbitration.

W appealed that decision to the superior court.
Judge Reese ruled, "Well, you have this previous
deci sion of the suprene court saying that, as a nmatter
of public policy, contracts have to have a grievance

arbitration provision. So if they do, then, if it's
in the contract, it has to be subject to that
procedure. Now, if that issue is decided by the
suprene court -- and | can tell you that the suprene

court's case-nmanagenent page says there is a draft
circulating on this appeal, neaning there's an opinion
due to come out.

Number 1591

REPRESENTATI VE ROKEBERG asked if his position was that it was a
case of second review or second inpression and therefore he was
"served against the law" He al so asked the tineframe of this
case.

MR. GASPER replied that was correct and said:

W are trying to apply existing precedent to this
particular practice, saying that the contract can't
exclude indemification decisions from the grievance-
arbitration process. The agency decided the case in
2001. Judge Reese decided the case in 2002. The
suprene court had oral argunent last My on this
i ssue.

Number 1552

JCE D AM CQ, Busi ness Manager , Public Saf ety Enpl oyees
Associ ation, testified that he was also a retired Al aska State
Trooper, having served twenty years with the troopers and then
two years with the U S. Marshals. He said the troopers were
very concerned about the proposed fundanental change in that
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state troopers are currently indemified. He had been sued as a
state trooper, he noted, and said the current system worked
quite well, in his experience.

MR D AM CO reviewed the current process, saying he thought the
troopers, when notified of a lawsuit, had a period of 10 days to
notify the AGs office of that suit. At that time, the AG steps
in to defend, since the contract requires that the state
indermify the AG unless a court decides that the trooper acted
outside the scope of his or her duties. The third-party court
is the entity that decides whether or not this trooper did the
wrong thing or didn't operate correctly.

MR D AMCO pointed out that the proposed system renoves that
| evel of third-party neutrality to other state enployees. He
said the problem with this bill, from the |aw enforcenent
standpoint, is that nobst decisions nade by troopers and other
| aw enforcenent officers that result in litigation happen in the
blink of an eye. For exanple, he was shot at a few years ago
and had to decide instantly whether to shoot back; he didn't
shoot, he noted, which was the right decision because there was
a hostage invol ved whom he was unaware of.

MR D AMCO pointed out that wunder this bill, however, the
decision of whether his conduct was just would be nade by
soneone who gets to sit in an office and refer to | aw books. He

said, "It's just not right. W have a system The system
wor ks. It's not broken with regard to the troopers or airport
police. It is broken with regard to correctional officers.”
Nunber 1455

MR D AMCO inforned the conmttee that when the correctional
officers cane into the PSEA, the |anguage in their contract that
was witten by the GCeneral Governnent Union came with them
This I|anguage, he believed, was inadequate to protect them
since correctional officers work with very |itigious people who

have a lot of tine on their hands. I nmates bring many |awsuits
agai nst the state and state enpl oyees, many of which he believed
wer e unjust. He cited exanples where the state had chosen not

to indemify an enpl oyee and sai d:

This new bill my work well for enployees who aren't
faced with |ife-and-death decisions in the blink of an
eye or working with people who have nothing but tinme
on their hands and want to sue the state. | can't
speak for those. But I can tell you, from the |aw
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enforcenment standpoint, this Dbill is bad public
policy. It scares the death out of state troopers and
t he other enployees | represent.

W have a 20-year contract with the troopers, and we
have a system that works quite well. To go backwards
on that now is robbing these enployees. There's not
enough troopers out there already. It puts a big fear
over their head. They're not distracted now because
the state indemifies them They're going to be
distracted because they don't know if the state's
going to indemify them And it's no longer going to
be up to a judge; it's going to be up to soneone who
isn't a neutral third party. That's what we believe
is the problemw th this bill

REPRESENTATI VE DAHLSTROM t hanked M. D Amico for his years of
service to the State of Al aska.

Nunber 1314

M5. VO GTLANDER responded to previous testinony, stating her
understanding that the current contract allows defense wth
"reservational" rights. She said the AG oftentines defends with
a reservation of rights and that this is included in the PSEA
contract under Article 29, subsection (e). Generally, a letter
is sent to the state enpl oyees being sued, saying the state wl|
defend and indemify the enployee wth the reservation of
punitive damages, because in the contract the state doesn't
cover punitive damages. She said this bill doesn't change the
way the state defends enployees in terns of reservation of
rights.

MS. VO GILANDER said she believed the case where a trooper paid
his costs of defense involved a federal crimnal investigation

and the state doesn't defend individuals for crimna
i nvestigations. Under this particular agreenent, if there is a
crim nal investigation and the trooper is absolved of

m sconduct, then he or she can cone back and ask for defense
But the state, which is oftentines the prosecutor of actions,
cannot prosecute with one hand and defend a state trooper who is
alleged to have committed a crimnal act with the other. She
said the contract is different from other collective bargaining
agreenents that allow defendants who are found to not have
commtted the crimnal conduct to ask for reinbursenent for
defense costs in the action.
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MS5. VO GTLANDER said she routinely defends state enpl oyees when
they are sued for civil rights actions. In this bill, the AG
can certify that an enployee was within the course and scope,

and can convert the suit to a claim against the state for the
reason that the state cannot be sued for a violation of federa

constitutional rights, since the state is not a person under
that | aw If civil rights actions were included in this bill,

it would create a "dead end” for that plaintiff.

Nunber 1130

REPRESENTATI VE ROKEBERG said M. Voigtlander had previously
testified that the right to defend was already in the contract
and that the state is currently defending in those cases.

M5. VO GTLANDER reiterated that the state is defending, but this
bill could not convert a civil rights <claim against an
individual into a claim against the state because, under federal
law, the state is not a person who is subject to a civil rights
cl ai m for danages.

REPRESENTATI VE ROKEBERG asked if this bill excludes PSEA from
negotiating with the admnistration to have an exception for
that particular ability to defend. He suggested that nany tinmes
the civil rights statutes are used as a tool to try to attack
| aw enf or cenent peopl e.

M5. VO GILANDER responded that the state defends troopers when
they are sued in their own nanes for those actions, and would
continue to defend them when they're sued. The first part of
the bill speaks to this conversion whereby a claim against a
state enployee is converted into a claimagainst the state. The
second part talks about when that mechanism is not available,
for exanple, in a civil rights case; it says the state wl]l
defend and indemify an enployee who is individually sued, as
long as it's wthin the scope of enploynent. Directing
attention to page 3, line 13, Sec. 09.50.254, she said this
would be the operative provision for a state enployee who is
individually sued for violation of federal constitutional right
under 42 U.S.C. Sec. 1983.

Nunber 1026
REPRESENTATI VE GUTTENBERG cited an exanple of a trooper doing
what his supervisor says and follow ng procedures, but sonething

happens to soneone who then sues, saying his civil and
constitutional rights were violated. Representative Cuttenberg
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offered his understanding that the trooper wouldn't be
i ndemmi fied under this bill.

M5. VO GTLANDER replied that the state would indemify unless it
didn't provide state-paid defense, and except for punitive
damages. If the finding stated the enployee did violate
constitutional rights, but the facts showed he didn't act, there
would actually be no violation because in order to violate
soneone's civil rights, clearly established law nust be
vi ol at ed. If the officer didn't violate clearly established
law, he has a qualified-imunity defense to the constitutional
rights violation and cannot be held liable for a constitutiona
rights violation. A constitutional rights violation always
requi res sonet hing nore than negligence, she pointed out.

Number 0827

CHAI R ANDERSON assi gned a subcommttee chaired by Representative
Dahl st rom with Representatives (Quttenberg, Cr awf or d, and
Rokeberg as the other nenbers. He requested that they assess
the indemification aspect of the bill

REPRESENTATI VE ROKEBERG suggested the Departnent [of Law] shoul d
be involved because of the different approaches, the exceptions
for law enforcenent officers, and the issue of civil rights.
[ HB 488 was hel d over.]

HB 517- SECURI TY ACCOUNT BENEFI CI ARY DESI GNATI ON

CHAI R ANDERSON announced that the final order of business would
be HOUSE BILL NO 517, "An Act relating to registration in
beneficiary form of certain security accounts, including certain
rei nvestment, investnent managenent, and custody accounts.”

[ Chair Anderson turned the gavel over to Vice Chair Gtto.]
Number 0725

JOSH APPLEBEE, Staff to Representative Tom Anderson, Al aska
State Legislature, speaking as the conmttee aide, introduced
HB 517, which was sponsored by the House Labor and Conmerce
Standi ng Conmittee. He said HB 517 will permt an investnent
managenment or custody account with a trust conpany or a trust
division of a bank with trust powers to have a beneficiary
desi gnation take effect upon death of the owner. Under current
| aw, securities and brokerage accounts may have beneficiary
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desi gnations take effect upon the death of the owner pursuant to
the Uniform Transfer on Death Security Registration Act.

MR. APPLEBEE explained that the current definition of "security

account™ in the wuniform Act isn't broad enough to include
i nvest mnent managenent or custody accounts, which are generally
used by trust departnents. The legislation will allow all of
these products - and thus bank custoners - to avoid probate by
providing a statutory authorization to use a beneficiary
desi gnati on. It wll also put bank trust departnents on an
equal footing wth brokerage firns. M. Applebee said the
probl em cannot be solved other than by statute. Several states,
including California, Idaho, lowa, M nnesota, and Washi ngton,

have enacted simlar legislation in the |ast three years.
Nunmber 0584

LORIE HOVANEC, Senior Trust Admnistrator, WlIls Fargo Bank,
Anchor age, noting that she is an attorney, rei nforced
M . Appl ebee's expl anati on. She said under current |aw whereby
securities and br okerage accounts may have beneficiary
designations that take effect upon the death of the account's
owner, the assets of the account pass automatically to
designated beneficiaries upon the death of the owner wthout
having to go through probate. The definition of security
accounts in this transfer-on-death statute wasn't broad enough
to include investnent nmanagenent for custody accounts, products
generally offered by bank trust departnments. Alaska' s transfer-
on-death statute is simlar to that in other states. It was
initially drafted as a uniform state |aw and subsequently was
adopted in nost states.

M5. HOVANEC said custody and investnent managenent accounts are
simlar to brokerage accounts except they are accounts at banks
or trust conpanies, not at brokerages. These accounts nay
contain stocks and bonds, just |ike brokerage accounts. A
custody account is custoner-directed: the bank or trust conpany
hol ds or "custodies" assets and then the custonmer manages and
directs the investnent by picking the stocks, bonds, and other
assets. In contrast, in an investnent managenent account the
bank or trust conpany nanages the assets.

Number 0410
M5. HOVANEC provided her wunderstanding that when the node

transfer-on-death statute was drafted and adopted in Al aska, the
drafters were focused on accounts offered by brokerages, since
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it was generally assuned that bank accounts would fall under
anot her statute. She said HB 517 would sinply nake it possible
to neet custoner expectations. The proposal would benefit
custoners directly by avoiding probate in the sane way that
ot her pay-on-death and transfer-on-death accounts may avoid
probate through use of these beneficiary fornmns. She said she
didn't think this change was controversial, and said in other
states in which this |aw had been enacted there haven't been any
problenms with custoners, to her know edge.

VICE CHAIR GATTO asked if the probate process is difficult in
Al aska.

M5. HOVANEC replied that probate "isn't too bad" in Al aska. She
said Al aska adopted the Uniform Probate Code, which hel ped the
process. In response to a question from Representative Lynn,
she said the avoidance of probate is the nmain reason she
supports this bill

REPRESENTATI VE ROKEBERG said sonetinmes trusts provide ongoing
income on a periodic basis to recipients of the trust. He asked
if this bill would help prevent interrupting the cash flow from
these trusts. He gave the exanple of a child as a sole survivor
after the death of his only parent and asked if the transfer by
avoi di ng probate would be faster.

MS5. HOVANEC affirned that.

REPRESENTATI VE ROKEBERG asked if this bill would only affect
those security accounts within the trust situation or affects
checki ng accounts or other types of accounts.

M5. HOVANEC replied, "The |language in the amendnent specified
i nvest nent managenent account or custody accounts, which are
with the trust division of a bank wth trust powers."

TAPE 04-23, SIDE A
Number 0010

REPRESENTATI VE DAHLSTROM noved to report HB 517 out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HB 517 was reported from the
House Labor and Commerce Standi ng Commttee.

ADJ CQURNMENT

HOUSE L& C COW TTEE -27- March 1, 2004



There being no further business before the commttee, the House
Labor and Commerce Standing Conmittee neeting was adjourned at
4:57 p.m
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