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W TNESS REG STER

DAVE HARBOUR, Chairman

Regul at ory Conm ssi on of Al aska (RCA)

Department of Comrunity and Econom c¢ Devel opnent ( DCED)

Anchor age, Al aska

POSI TI ON  STATEMENT: Rel ated concerns about areas in which
CSHB 277(RES) provides obscurity rather than clarity; answered
questi ons.

JANI CE GREGG LEVY, Assistant Attorney Ceneral

Ql, Gas & Mning Section

Cvil Division (Juneau)

Departnent of Law

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of CSHB 277(RES) and
provi ded a sectional analysis; answered questions.

RANDAL G BUCKENDORF, Counse

Anchor age Legal Depart nent

ConocoPhi | I'i ps Al aska, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of CSHB 277(RES).

MARK HANLEY, Public Affairs Manager, Al aska

Anadar ko Petrol eum Cor porati on

Anchor age, Al aska

POSI TI ON  STATEMENT: Pointed out that the conmttee was
addressi ng an erroneous version of CSHB 277(RES).

ACTI ON NARRATI VE

TAPE 03-52, SIDE A
Number 0001

CHAI R TOM ANDERSON cal | ed the House Labor and Conmerce Standing
Commttee neeting to order at 4:06 p.m Represent ati ves
Ander son, Lynn, Dahlstrom and Gatto were present at the call to
order; Representative Crawford arrived inmmediately thereafter.
Represent ati ves Rokeberg and CGuttenberg arrived as the neeting
was in progress.
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HB 277-PI PELI NE UTI LI TI ES REGULATI ON

CHAI R ANDERSON announced that the comm ttee woul d consi der HOUSE
BILL NO 277, "An Act relating to the powers of the Regulatory
Comm ssion  of Alaska in regard to intrastate pipeline
transportation services and pipeline facilities, to the rate of
interest for funds to be paid by pipeline shippers or carriers
at the end of a suspension of tariff filing, and to the
prospective application of increased standards on regulated
pipeline utilities; allowing the commission to accept rates set
in conformty with a settlenent agreenent between the state and
one or nore pipeline carriers and to enforce the terns of a
settlement agreenent in regard to intrastate rates; and
providing for an effective date."

[Before the comrmittee was CSHB 277(RES). The wversion in
packets, |abeled 23-LS0980\I, was in error. The corrected
version, |abeled 23-LS0980\Q was provided to the conmttee

after this neeting.]
Number 0069

REPRESENTATI VE DAHLSTROM sponsor, told nmenbers HB 277 clarifies
that jurisdiction of the Regulatory Comm ssion of Alaska (RCA)
over rates is limted to intrastate tariffs. It elimnates the
RCA's jurisdiction over state right-of-way |eases and clarifies
its authority over dismantlenment, renoval, and restoration
(DR&R). It adds a new section that ensures the RCA's support of
rate nethodol ogies agreed to in settlenent agreenents with the
state. And it changes the applicable interest rate charged
under RCA orders so that it confornms to the interest rate
applied in simlar matters. Representati ve Dahl strom concl uded
by adding, "My intent for filing this legislation is that there
are issues that need to be worked out. And | think we're doing

a good job of bringing all the parties to the table ... and
working towards a solution.” She suggested hearing from
Wi t nesses.

CHAI R ANDERSON cal | ed upon Dave Har bour.

Number 0211

DAVE HARBOUR, Chairnman, Regulatory Commi ssion of Alaska (RCA),
Depart ment of Community and Econom c Devel opnent ( DCED) ,

specified that his coments would address CSHB 277(RES) and t hat
the version he had - since he was testifying via tel econference
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- was faxed to him prior to the House Resources Standing
Commttee neeting the previous day. He also noted that he'd
provi ded formal witten testinony.

CHAI R ANDERSON offered his belief that version 23-LS0980\1 was
what had noved out of the House Resources Standing Commttee.

REPRESENTATI VE DAHLSTROM requested that Jan Levy testify first
and present a sectional analysis.

MR. HARBOUR concurred, but pointed out that the RCA finds
serious fault with the position of [M. Levy] as well as the
advocates of the bill, in spite of the best intentions of its
aut hor.

Number 0470

JANI CE GREGG LEVY, Assistant Attorney General; GIl, Gas & Mning
Section; CGvil Division (Juneau); Departnent of Law, noted that
she woul d address | egal questions about the bill and offered the
adm ni stration's support for CSHB 277(RES). She said:

In our view, the bill has a nunber of attributes that
will clarify areas where there have been questions
raised regarding the jurisdiction of the RCA ...
Section 1 wuld anend the authority of t he
comm ssioner of natural resources ... by adding a
section that makes clear that the comm ssioner is the
lead in investigating the performance of obligations
under the ternms of the |leases issued by that
departnent. W believe this is already the |law and
that DNR [Departnment of Natural Resources] is the
obvious agency to be enforcing the |eases that it
enters into, with the assistance of the Departnent of
Law. But this would nmake it explicit.

And the reason this was brought up is because, as you
may know, a little later, in Section 2 of the bill,
we're deleting |anguage under which it currently says
that the comm ssion, the RCA nmay investigate the
performance of obligations under and conpliance wth

terms of leases issued by the state. So the
adm nistration believes that the proper agency to
enforce its state leases — these are real estate
| eases, mnd you - is the Departnent of Natural

Resources and not the RCA, and that the RCA's
functions are nore tailored to overseeing the rates
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and the transportation service provided by the
pi peline carriers.

Nunmber 0626

REPRESENTATI VE GUTTENBERG remarked that it seens this changes
the authority and relationship anong the conm ssioner, the RCA,

and the regulated comunity. He asked Ms. Levy to expound on
that and added, "The RCA' s rulings - which | don't have in front
of me, and | think sone of this ... is neant to address that -
said one thing, and now ... are you giving the comm ssioner

authority over things that the RCA has clained authority over
bef or e?”

M5. LEVY replied:

The adm nistration doesn't believe that we're changing
that scheme, but | wll recognize absolutely that the

comm ssioners of the RCA may have a different
Vi ew. And where this is comng up, specifically, is

with this phrase, "performance of obligations under
and conpliance with ternms of |eases issued by the
state".

The ... leases issued by the state, of course, are ..

| eases for the use of the state |and. That's not so
much the area where we believe the legislature in the
past has sought regulation. ... The way that we would
enforce our |eases would not be by going to the RCA
but by going to the court if we need to. If we think
that a conmpany ... that we allow to use our land is
breaching the contract, we would ... initially work
with them and then, if need be, go to court to have
t hat enforced. W wouldn't typically go to the RCA
And also, if you would note, this has only to do with
terms of |eases issued by the state.

And there's been quite a bit of discussion that
sonehow this bill would |eave a regulatory void, and
that there would be no oversight of the |eases issued
by private |andowners, Native |andowners, federa

| andowner s. And, of course, we think ... the owners
of the land are the proper ones to enforce their
rights - if they lease their lands to parties, they

shoul d enforce those rights - and that the conm ssion
has the expertise and wi sdom to regulate the rates
charged for transporting the resource, but not what
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the terns are of the use of the land on which
pipeline is built.

Nunber 0779

t he

REPRESENTATI VE GUTTENBERG offered his understanding that
relates to the whole DR&R issue. He asked, "lIsn't the DR&R ..

under the | eases and that whol e concept ?"
M5. LEVY replied:

That's correct. ... I'm not aware of any tine in

t he

past that the APUC [Alaska Public Uilities Conm ssion
— precursor to the RCA] or the Regulatory Conmm ssion

of Alaska has, in fact, overseen DR&R This is a
relatively new phenonmenon comng up now. And the
reason | think you' re hearing about it is, in a recent
order - and not Oder 151 that you've heard about
that's been appealed to superior court, but in a
recent order - the regulatory agency said that it had
authority over the performance of DR&R And this
came as a surprise to nost parties, | think.

The adm nistration is fully in support of the RCA

overseeing the collection of noney from shippers to
perform those obligations. W want them to perform
that function. So when a carrier says, "W want to

make additional charges to the shippers so that we

can collect noney in advance to perform this at

t he

end of the life of the pipeline,” we think that's
absol utely appropriate. If there are refunds to be
made at the end of the life of the pipeline, we think

that 1is absolutely appropriate for the RCA
determ ne how nuch the cost has been

to

But the evidence of whether or not those contractual
obl i gati ons have been met should be determ ned by the
| andowner that required it in the first place. Thi s

appears to be a new area of oversight
regul ation that we've never seen evidenced

in
or

exercised by this agency or its predecessor agencies.

Nunmber 0907

M5. LEVY turned attention to Section 3 and said:

this
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This is the sane issue that we think is an appropriate
clarification, t hat W th respect to C t he
performance of DR&R - that neans the physically taking
down the pipe or cleaning it or whatever is required -

will be overseen by those parties that have a
contractual obligation to either do it or ... receive
the benefit of that contract. But if you can see, at
the end, "except amounts included in the pipeline
carrier's intrastate rates", the RCA ought to have
continued jurisdiction over whether or not those
anounts should be continued to be collected — is it

too nmuch, is it too little.

Nunber 0962

MS. LEVY addressed Section 4 as follows:
The primary change here that we see is down ... around
page 4, lines 27, 28, 29, that the commssion, in

setting its intrastate rates, may not base those rates
on the revenues that have been collected from

interstate shippers. ... W have ... one pipe and two
types of service on the pipe. If the oil is destined
for an interstate nmarket, ... the shippers pay an

interstate tariff that is filed with the Federal
Ener gy Regul atory Conm ssion [ FERC].

And on the intrastate side, it's filed with the RCA
Even though it's flowng through the sane pipe, it
enters at Punp Station [No.] 1 and in sone cases isS
used within Alaska, [and in sone cases] ... Qutside
But the FERC, who regulates interstate tariffs,
doesn't nmake its decision ... as to what can be
collected based on what's been collected on the
intrastate side. And it shouldn't operate the other
way around either.

It has been brought to ny attention that sonme fol ks
think that because the TAPS |[Trans-Al aska Pipeline
System settlenent agreenent ... does allow intrastate
rates to be considered on the interstate side to set
tariffs, that that neans the FERC considers intrastate
revenues. But that's not the case, ... because the
FERC doesn't set rates on TAPS, since it's approved
the settlenent agreenent. So the FERC does not
consider intrastate revenues. W think this is what
the Jlaw 1is today, and it's neant to be a
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clarification. And it's neant to be consistent wth
t he FERC net hodol ogy as wel |.

Nunber 1070

MS. LEVY turned attention to Section 5, noting that it would
delete the words ["discontinue use of all or any portion of a
pi peline or abandon" and replace it wth "reduce capacity"].
She expl ai ned:

My understanding of the purpose of this is to nake
clear that the owners of a pipeline in this state
should be free to make changes in hardware, equipnent
- the capital expenditures - wi thout going to the RCA

for perm ssion so long as they aren't reducing ... the
transportation service. If they are, if they're
permanent|ly reducing capacity, or if they're having a
reduction in transportation services, as you'll see
hi ghlighted here, then they need to go ... and seek
per m ssi on. So we think that's appropriate, and not
renmovi ng regul ation t hat IS necessary. The

adm nistration is in support of regulation where it's
useful and hel pful to the public, but not where it
may i npede efficient use of the resource.

Nunber 1132
MS. LEVY addressed Section 6 as foll ows:

Section 6 is an interest rate provision. Under the
current statute, if there are overcollections that are
ordered at sone tine to be refunded, they're paid at
the statutory rate set out in [AS] 45.45.010, which is
10.5 percent. This change would be five percentage
points above the 12th Federal Reserve District
di scount rate. This is a nodification, if you wll,
of the interest rate that the legislature set for
ot her judgnments and ... paynents of noney in Title 9,
but it's adjusted to five percentages points above,
i nstead of three percentage points above.

Under this bill, this provision changing the interest
rate would not apply to any pending cases. It would
only apply to a case filed after the effective date of
this bill. So any pending case, if a refund is
ordered, would continue to be paid at the 10.5
per cent .
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Number 1192

M5. LEVY turned attention to Section 7 and sai d:

Section 7, again, is sonmething we believe is the
existing law, but it's a clarification. It arose as a
result of litigation - things that have been argued -
but | believe |'ve understood Chair Harbour to say

t hat t he conmm SsSi on bel i eves this

section is

consistent with their wunderstanding of existing |aw.
So, any orders that are issued by the conm ssion would
not affect any rates that have been charged before the
protest that initiated the dispute. This would be

consistent with ... their business as well.

MS. LEVY di scussed Section 8 as foll ows:

The change vyou'll see on page 7, again,
the attorney

codification of existing practice that

general is the one who brings a pipeline

[is] a

tariff

challenge if we are challenging one of the carrier's
rates. W do that now before the FERC, and it's clear
in statute that the attorney general is the entity to
do that. It's less clear with respect to the RCA but
it's been the practice ever since we've had pipelines

in the state, and this would clarify that,

and t hat

the attorney general would consult with the affected

agenci es.

Nunber 1264

MS. LEVY turned attention to [Section 9] and said:

It's a large applicability section. Most
Sections 1-4 and 7 and 8, would apply

of the bill,
to matters

pendi ng before the RCA. And | know that this has been
a concern to a nunber of people who have stated that

they don't want to change the rules m dstream
| ooking through the bill, we 1|ooked for

there would be a change here. A lot of
codifying what we think is existing

And in
wher e

is just
practice or

policy. And for those, if you were to say this bill
did not apply to them well, then, you' d actually have

the reverse effect: you would be |eaving

| anguage that perhaps is not the policy
this | egislation.
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So we think this is the right way to go, with the
exception of interest, which could affect an existing

case, and so it seens right, in the admnistration's
view, to just apply that going forward. Additionally,
there's been discussion that ... this has been an

effort to change an order that was issued by the RCA
Order 151, and ny understanding is that's not the
case. [ Subsection] (c) ... on the last page would
clarify that. ... The changes here do not apply to
anything on appeal to the courts. And it would not
apply to sonething on appeal to the courts that was
subsequent |y renmanded. So it is not an attenpt to
undo what the RCA did in Order 151

Number 1364

M5. LEVY, in reply to Representative Quttenberg as to why
Section 9 doesn't affect Order 151, said:

That order is on appeal now, ... it's before the
superior court. And then we thought, well, it could
get remanded for sone reason, or sone part of it could
be remanded. And ... so we went to say it won't apply
to a matter that's in an order that's on appeal and is
remanded. So that's our way of getting around it.

Now, there are other issues that still exist before
the RCA now that, except for the interest rate, the
rest of this bill would apply to them And the

adm nistration thinks it's both fair and good policy.
You don't want a situation where you have one pipeline
subject to one set of rules for conplaints that were
filed a year ago, and that sane pipeline subject to
anot her set of rules by sonebody who files a conplaint
next year. ... DR&R either is a function of the RCA or
it isn't. It can't exist two different ways on the
sane pipeline for two different litigants.

REPRESENTATI VE GUTTENBERG asked whether any part of Oder 151
hasn't been appeal ed or remanded.

M5. LEVY replied:
Not hi ng has been remanded. Al of Oder 151 has been

appeal ed. There are pieces of the docket from which
[Order] 151 arose that renmain before the comm ssion,
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but those have not been resolved. They are not on

appeal . There's not an order yet wth respect to
those, and they involve DR&R So they involve an
issue that's being addressed within the body of the
bill.

REPRESENTATI VE GUTTENBERG requested confirmation that this bill
would address all of those issues that aren't appealed,
basically the DR&R

MS. LEVY said that is correct.
Nunmber 1478

REPRESENTATI VE GATTO asked whether it is a departure from past
practice to have [decisions about] the land being separate from
rates and services.

M5S. LEVY replied, "No. That's always been the case.” As to
what triggered this, she said there was litigation brought
before the RCA and expl ai ned:

It cited to this statutory authority to oversee state
| eases as a basis for having jurisdiction over

both intrastate and interstate DR&R coll ections. And
| think that's what brought this to folks' attention
But the |eases have always been entered into by the
state. The state owns the |[|and. If it issues a
right-of-way |ease, it does so pursuant to the statute
and through a long string of requirenents set by the
| egi sl ature.

And so this would be new to have the RCA overseeing or
interpreting the state's |eases. And |I'm not sure
what woul d happen if the RCA had a different view of
what our contractual requirenments were than what the

state thought of its own contract. And so we're
concerned about that as a policy matter - who should
be interpreting ... the state's contracts.

Number 1558

REPRESENTATI VE GUTTENBERG referred to Section 4 and the concept
that the conmmssion may not base intrastate rates on revenue

collected on interstate transportation. He asked, "Does this
mean that they can't use any of the information they know about
those rates, ... any part of their wunderstanding of what
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happens, whether its overpaynent, underpaynent, or just any part
of the rate structure ... on interstate, ... that they can't
gather informati on and understand what happens and even use that
i n consideration?"

MS. LEVY answered no. She expl ai ned:

This language is a clarification of the previous

version of the bill, which wused the words "the
conmm ssion may not consider"” - | think is the way it
was witten. And in the last committee there was

concern expressed about the use of that word, and I
think that's why the committee changed this so
they can consider it, they gather any information they
want, [and] they can | ook at anyt hi ng.

But under this, the conmssion my not base the
intrastate rates on what's been collected on the
interstate side. ... You have to kind of view it in
your mnd as though [there are] two pipes: there's an
interstate pipe and an intrastate pipe. And there's
one big cost in operating that regul ated entity.

If the FERC ... does not allow the interstate side to
collect a sufficient amount - maybe they have 90
percent of the throughput and they only allow them to
collect 80 percent - in our view that doesn't nmean
that the extra 10 percent should be picked up by the
intrastate shippers. ... That wouldn't be the right
appr oach.

The right approach is, if 10 percent of it is being
shi pped on the intrastate side, they pay 10 percent of
the cost. If the FERC didn't allow them enough, the
carriers go back to the FERC and plead their case.
And the sanme would be true if they allowed them to
collect too much, from the RCA's view, on the FERC
side; that doesn't mean the shippers get to ship for

free on the intrastate side. ... You go to the
agency that regulates that portion of the service.
And ... | think that's the only way to keep it clear.

But certainly, under this |anguage, nobody's trying to
hide information. ... | have a lot of respect for the
RCA. They're entitled to any information they think
they may need to get a full picture of the operation
of the pipeline.
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Nunmber 1684

CHAI R ANDERSON noted that several menbers had heard the bill in
previ ous conm ttees.

REPRESENTATI VE GUTTENBERG poi nted out, however, that the | atest
version noved out of the House Resources Standing Conmittee
W thout testinmony or questioning, despite significant changes
such as that the comm ssion nmay not "base" as conpared wth
"consi der".

CHAI R ANDERSON said he hadn't realized that. He again called
upon M. Harbour, chair of the RCA to testify.

Number 1744

MR. HARBOUR tol d nenbers:

| guess 1'll start by saying that we are sonetines
categorized as being on a side - and ... we're
actually the only entity advising you that has no
financial stake in the outcone of this debate. The

state itself is a party to various open dockets that
are related to the legislation that's been proposed,
and we respect the state's advocacy, for under the
agreenents that it has with the TAPS owners, it's
obligated to defend the agreenent.

W are not obligated to defend the agreenent. By
statute and by terns of the pipeline Act that vyour
predecessors established, we are obligated to | ook out
after the public interest, as well as assure the
proper relationship of rates ... to all of the parties
involved. And that leads us to this particular bill

Nunber 1789

MR. HARBOUR told nenbers Section 1, rather than clarifying,
obscures al nost everything except the interest-rate issue. For
exanple, paragraph (9), which discusses the role of the
commi ssioner of natural resources, only appears to clarify the
comm ssioner's role. He explained:

The ... commssioner of natural resources has a
responsibility over state |ands and state |eases - and
properly so - and for the proper execution of those
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| eases. And the assistant attorney general and we

agree on that point. What's obscured

is what's

m ssing, that is, what entity then goes on to assure

that those operating the pipeline have

col |l ected

sufficient fees for the dismantlenent of the project,
and properly apply those, and that those are avail able
and ..., further [adding] to this web of conplexity,
that proper rates are charged the intrastate shippers.

Nunmber 1869

MR. HARBOUR addressed Section 2, saying that

apparently an

attenpt to correct a fairly glaring error only added to the

obscurity in relation to later portions of
anmendnents. He expl ai ned:

After the words ... "carriers in the state"

the proposed

t hey took

out the section "but only to the extent applicable to
services", in essence pipeline services; so that would
have renoved from your regulatory conmssion the

ability to look over any facilities, only services,
and it would have seriously diluted [it]. However,
the dilution is still in effect by virtue of the
obscurities that 1'Il lead you to as we go down
further. ... The bill before you reads now "shal

regulate pipelines and pipeline <carriers in the
state", period, which is the way the law currently

reads. The l|ast version or the last two versions had
that extra phrase put in that was renoved in the
[ House Resources Standing Commttee] ... yesterday.

Number 1930

MR. HARBOUR referred to the elimnation in Section 2, paragraph
(2), of the follow ng: ", AND THE PERFORMANCE OF OBLI GATI ONS

UNDER AND COWPLI ANCE WTH THE TERMS OF LEASES
STATE'. He told nenbers:

[ That] goes back to the statenment that

| SSUED BY THE

made on

Section 1 with respect to the responsibilities of the

commi ssioner of the Departnent of Natural
Certainly, he, nore than any other,

Resour ces.

has t he

jurisdiction and responsibility over terns of |eases
and how those | eases are observed, and how DR&R, for

exanpl e, under |eases would be acconplished - the

physical dismantlenent ... and so forth. However,

again, this specifically renmoves ... the conm ssion
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from the ability and the jurisdiction to be able to
| ook over the law to the larger rate and collection
i ssues, and even refund issues.

Nunmber 1978

MR. HARBOUR referred to Section 2, subparagraph (8), on page 3,
line 31. He said:

Note that the word "abandonnent” [which is being
deleted] ... seens like a small word. And the
assistant attorney general mght want to speak to
that, but omtting "abandonnent™ as a responsibility

of the comm ssion under this section ... puts huge
obscurity into the whole process, for if the
commission ... does not have abandonment within its
portfolio, then how may it - as it can now do on
behalf of the people of the state of Alaska - ..
certify ... that DR&R has been done, that is, to get

statenents from the Departnment of Natural Resources
and the Bureau of Land Managenent and Native
| andowners and private |andowers and then, at the
request of a pipeline that wants to go out of
busi ness, certify it's done what it's supposed to have

been ... done - the fees have been properly coll ected,

properly refunded in sone cases, and then a

certificate for abandonnent is given. So who will do

that if this bill passes? That's another obscurity.
Number 2065

MR. HARBOUR noted that the | anguage proposed in Section 3 reads:

(c) Notwi t hst andi ng any other provision of this
chapter, the comm ssion does not have jurisdiction
over a pipeline carrier with respect to the
di smantl ement, renoval, and restoration of any part of
a pipeline facility, or over any anount collected or
hel d by a pi peline carrier for perform ng
di smant | enent, renoval, and restoration except anbunts
included in a pipeline carrier's intrastate rates.

MR. HARBOUR r enar ked:
These are current itens ... for the conm ssion, and

the specific intent is to (indisc.) of such itens.
And then it goes on to say "except amounts collected
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in a pipeline carrier's intrastate rates". And | have
to tell you, ... when | paint this little picture for
you, you'll clearly wunderstand the obscurity [I'm

trying to define for you. How can you
intrastate rate, ... one of whose conponents
w thout knowing the total picture? And this
make that obscure.

All of these itenms ... that |I'm defining as
I'"'m also going to suggest to you represent

set an
is DR&R,
seeks to

obscur e,
itens of

uncertainty and future litigation which will have cost
i npact indeterm nate on the regulatory conm ssion, but
certainly represent wuncertainty ... and significant
potential litigation because of the huge, huge stakes

i nvol ved.
Number 2131

MR. HARBOUR turned attention to Section 4 and said,

"This is one

that's so confusing that [|'ve had several |awers wthin the
agency disagreeing on what the neaning that the author has in
mnd is." He read from Section 4, which stated in part:

The requirenments of this chapter pertaining to permts
and certificates of public convenience and necessity

do not apply to the <construction of a

pi peline

facility exclusively subject to federal jurisdiction
or to the interstate portion of the business of a
pi peline or pipeline carrier [EXCLUSIVELY] subject to

federal jurisdiction ....

MR. HARBOUR noted that certificates of public convenience and

necessity are sonething the RCA does on behal f of

t he peopl e of

Al aska when there is a pipeline in the state. He said:

Thi s renoves t hat jurisdiction for interstate

pipelines and a pipeline ... proposed to
interstate, or for an interstate pipeline

be only
that is

subject to federal jurisdiction that has an intrastate

conponent, ... and that includes rates,

tariffs,

charges, classifications, rules. W've concluded here
t hat this provides rich, rich opportunity for
enploying lawers ... for years, especially, then,

when you go down a little further

MR HARBOUR read from the next sentence of Section 4, which

st at ed:
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However, the requirenents of this chapter for permts
and certificates of public convenience and necessity
do apply to [ALL] the intrastate portion of the
business of a pipeline or pipeline carrier subject to
federal jurisdiction to the extent the pipeline or
pipeline carrier is engaged [WHENEVER |IT ENGAGES] in
intrastate conmer ce, i ncl udi ng rates, tariffs,
charges, classification, rules, regulations, terns,
and conditions pertaining solely to the intrastate
portion of the business.

MR. HARBOUR remarked, "This seens to give back, but it's
debatable if it gives back.” He continued:

Then, the next sentence that [Ms. Levy] was referring
to, "The commi ssion may not base" - we do interpret
basing differently than the assistant attorney general
does, and believe that that also wll Jlead to
significant legal conflict. ... A couple of sentences
down, "However, nothing in this section limts the
power of the comm ssion to consider

K, just above, we cannot "base" ... intrastate rates
on revenue collected in interstate transportation, but
thank goodness that we can "consider"” both
interstate and intrastate revenue. Again, that word
is different than the word "rates" above, and it
was changed fromthe word "cost" a couple of days ago.

Nunber 2263

MR. HARBOUR asked that soneone provide a clear neaning for
Section 4, suggesting it wll provide a great deal of
difficulty. He explained:

The framers of the pipeline Act 30 years ago ... set
out to make sure that the State of Alaska's regulatory
jurisdiction reached out, covered any "no man's |and,"
until it touched federal jurisdiction. And what is
done at the end of Section 4, at the very |ast
sentence, is to renpbve that fundanental underpinning
of the Alaska Pipeline Act ... by renoving the words
"set out in this chapter except to the extent they are
preenpted by federal |aw'. [ Then- Senator] G oh want ed
to make sure that the State of Al aska had control of
these facilities except to the extent preenpted by
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f eder al | aw. And that 1is very carefully and
surgically renoved fromthe Act.

Number 2305

MR, HARBOUR referred to Section 5 and asked why "reduce
capacity" is being added and the following is being renoved:
"DISCONTINUE USE OF ALL OR ANY PORTION OF A PIPELINE OR
ABANDON'. He told nenbers

If you read the Al aska Pipeline Act tonight at hone,

it wll take about 20 mnutes and it wll read
clearly, as the franers intended. And then if you
read these changes, you'll be scratching your heads,
as the professionals are. ... This section is very
decepti ve. It looks as though it's saying that a
pi peline carrier may not abandon or permanently reduce
capacity, but you have to |ook carefully at the words
and how the lawers wll interpret those words in
future actions.

MR. HARBOUR said he respects all the regulated conpanies that
cone before the RCA but is obligated to give the legislature
straight advice and counsel as well, for legislators to accept
or not. As an exanple, he posed a situation in which a pipeline
has a certain anpunt of capacity that was partly made possible
through a certain nunber of either punp stations, in terns of an
oil pipeline, or conpressor stations, in terns of a gas
pi pel i ne. The life of the pipeline is nore than hal fway over

t hroughput has peaked, and the owner believes it would be
cheaper to renove one or nore conpressor stations or punp

stations. The owner can argue that it hasn't permanently
reduced the capacity. However, when a new explorer obtains
reserves and then requests capacity, the answer will be no, that

the nunmber of punp stations or conpressor stations has been
reduced and there is [no roomfor the explorer's product].

TAPE 03-52, SIDE B

MR. HARBOUR said it is obviously in the interest of the State of
Al aska to [be able to hear issues relating to capacity], which
is why fornmer legislators wote the Act as they did. However,
[this bill] makes it arguable that such a potential shipper can
appeal to the comm ssion for capacity. The comm ssion currently
has the ability to hear a record and issue orders that provide
the capacity on a reasonable basis at reasonable rates. "If the
| egislature mndfully wants to lose that capability by cutting
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off the arm of the comm ssion to perform that kind of decision
making, then that is one of the obscurities that the decision
presents to you today," he cautioned.

Nunber 2360

MR. HARBOUR addressed Section 6, calling attention to the |ast
part of it. He said:

The interest-rate nmatter is one that is in the

pi peline Act now. It is clearly defined. It's
defined otherwwse for court judgnments in other
portions of our statutes. If the legislature w shes

to clarify that particular nunber, then that's not
sonething that the comm ssion could find fault wth.

Number 2335

MR. HARBOUR turned attention to Section 7 and told nenbers:

The author of this ... naybe had a very clear
understanding of the processes in the added section
and maybe ... had not a very good understandi ng of our
processes. But we have the ability to do tenporary
rates and interim and refundable rates ... before the
comm ssion. And in order to do what the author wants
this to do, after the word "affect”, the word "final"”

should be inserted so that it reads "affect final
rates", because we do not go back and do retroactive
r at emaki ng.

W do neke rates interim and refundable or tenporary,
based upon the case before us and the evidence
presented, or the lack of final resolution ... of the
case. ... And the parties know that at the end of the
deci sion process, those wll be nmade final and

that either refunds or other collections wll be nmade,
depending on the final order. So that correction
shoul d be nmade if this thing goes any further.

MR. HARBOUR, in response to Representative Gatto, specified that
he was tal king about the rates on line 13 previously and in the
| ast few mnutes was talking about "final rates" on line 26 in
Section 7. In further response he said:

|f the author wi shed to be accurate, the author should
add the word "final" after "affect" and before "rates"
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so it reads "not affect final rates”, because
otherwise it would apply to all rates, including
interim refundable, tenporary ratenmaking that the
comm ssi on does.

CHAIR ANDERSON noted that M. Harbour nust have a different
docunent, because on his own copy it was on page 6, |line 28.

Nunber 2231
MR. HARBOUR turned attention to Section 8 and sai d:

| don't think the intent is problenmatic. | do think
that the |egislature should consider the fact that, as

in some current cases, the attorney general my be
representing the state as a party to issues before the
commssion, ... in which case the legislature has
defined ex parte communications and the attorney
general should not be consulting under your current
statutes wth this commssion on pipeline tariff
matters and open dockets on which the attorney genera
IS representing a party.

Nunber 2201

MR. HARBOUR addressed Section 9 and retroactivity. He referred
to page 7, line 30, which says Sections 1-5 and 7-8 apply to
matters pending before the RCA on or after the effective date of
the Act. He also referred to testinony by the state and the
bill's advocates that there is no intent to be retroactive. He
estimated that if the bill passes in the near future, it wll
apply to approximately 30 open dockets that are pending. He

added that these are "big issues that are the target of the
obscurity that | have described to you."

Number 2079

REPRESENTATI VE CRAWFCRD asked why [Section 9 says] Sections 1-5
and 7-8 apply to matters pending before the RCA on or after the
effective date, whereas subsection (b) says Section 6 applies
only to matters filed before the RCA on or after the effective
date of this Act.

MR. HARBOUR suggested that Ms. Levy's reply would refer to the

interest-rate section, which he said is the |east cloudy of all
the i ssues he'd presented.

HOUSE L& C COW TTEE -21- May 13, 2003



MS. LEVY responded:

The applicability section [Section 9], ... | believe
that Chairman Harbour is reading the bill correctly.
| think this is what the previous comrttee intended
to pass out. If you take it, looking at line 3,
Section 6 is the interest section. So, for any
pending nmatter, the 30 cases or so that he has
referenced, if in fact as a result of the outcone of

those cases there is ... a refund ordered, the
interest rate will be the interest rate that applies
today, not the one that's being put into effect by
this bill.

The reason t hat t he adm ni stration supports
[ subsection] (a) to the effect that the rest of the
sections will apply to pending matters is - as | tried

to say before, and perhaps | didn't do it too clearly
- ... many of these charges are what we believe either
are in the law or ought to be in the law, and it's
appropriate and good policy for themto apply.

It's appropriate and good policy that DNR oversee its
own | eases. W do not believe that anything in this
bill is going to inpede the ability of the RCA to | ook
at rates collected for DR&GR W don't think that it's
their role, necessarily, to ensure that enough noney
has been collected because, in our view, whether the
pi peline carriers collect enough noney or not, they
have to do what's required by the contract. If they
fail to come to the comm ssion and ask for that noney,
they may not get it from the shippers. And, indeed

that's what happened in Cook Inlet pipeline. The
first 13 years of its life, it operated w thout any
DR&R bei ng col | ect ed. It is still going to have to
perform DR&R, even though it didn't -- | don't know
why it didn't, but it didn't ask for that to be
collected in its rates, and the APUC didn't cone in
and tap them on the shoul der and say, "Excuse ne, you
forgot to ask for a DR&R collection". But they still

have to do the job.

Number 1930

CHAIR ANDERSON asked Ms. Levy to respond to M. Harbour's
coment about the 30 open dockets that will be affected.
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M5. LEVY replied:

Vell, as | said, if you walk through the different
sections of the bill - ... if you' re of the view that
each of these provisions is good policy, and the
adm nistration is of that view - then we think it's
appropriate that they apply now. And if there aren't
really any rights being tranpled on here, in the sense
that we think this points everyone to the right result
in any event - that, for exanple, there isn't anything

pending before the RCA ... that discusses whether or
not DNR has authority over its l|leases, really; that's
not an issue in someone's case - if you were to say

that this doesn't apply, it's not applicable, ... |
don't know how you interpret that if you pass the |aw
t oday.

It has to either apply now and in the future ... or
not . It doesn't really apply to the case. The ones
that do, ... in all fairness, ... it's the DR&R

That goes to the heart of the issue: ... should there
be authority right now over DR&R. And we believe that
over DR&R rates, yes, there should be. And this bil

doesn't renove it. And so to the extent that those
pendi ng cases involve how nmuch can be collected for
DR&R - has it been overcollected, has it been
undercollected - we believe that the RCA wll
absolutely still have the authority to mneke those

det erm nati ons.

REPRESENTATI VE CRAWORD asked to hear from both [M. Harbour and
Ms. Levy]. bserving that it seens jurisdictions are being
changed, he inquired whether the |ikelihood of litigation
related to issues like DR&R is addressed in the fiscal notes.

CHAI R ANDERSON announced that he woul d hold that question.

Number 1790

REPRESENTATI VE GUTTENBERG pointed out that there was no House
Finance Commttee referral for the bill. He expressed concern
about the indeterm nate fiscal inpact to the state and the zero-

i npact [fiscal] notes. He asked M. Harbour to expand on that.

MR. HARBOUR repl i ed:
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I"'min a challenging position, surrounded by conpanies

and |lawyers that | respect, and ... the governor has
appointed nme and you [the |egislature] confirned

t hat appoi nt nent. And I'm in a position of having
submtted a fiscal note to the adm nistration, through
channels, that ... says what | testified to, that we
believe there is a fiscal inpact on the agency as a
result ... of litigation. And so all | can do is give

that to you [verbally] as ny testinony. As to whether
the admnistration or the [DCED] - to which [the RCA
is] admnistratively attached - w shes to issue that
fiscal note or one that's revised, then one would have
to respect their ability to do so.

MR. HARBOUR concl uded with the follow ng on the DR&R i ssue:

| know that the state has testified that each
| andowner has the ability through contract to nake

sure that DR&R is done ... as a result of that |ease.
And | just want to give you one exanple. Let's say
you have sone privately owned territory. And only
about hal f of t he pi peline IS under state

jurisdiction, and of the federal jurisdiction, the BLM
doesn't assure the collection of DR&R funds, and the
FERC doesn't assure the collection of DR&R funds.
Only the RCA is the comon stream that runs through
all of those to assure it's all done properly.

And in the event that the pipeline owners, anxious to
close the pipeline and | eave the state, were to, say,

pay off private |andowners - say, ... "Here's sone
mllions of dollars so that we don't have to perform
the DR&R obligation®™ - it may be that they'd still be

in trouble wth environnmental agencies or others, but
there wouldn't be a regulatory conmssion to certify
abandonment and that all the work had been done
consistently throughout the length of the pipeline.
So our objective is not to overreach — to get into DNR
or BLM or anybody else's business or contracts - but
to assure on behalf of you and the people of the state
that any DR&R done is seanl ess and appropri ate.

Nunber 1647

REPRESENTATI VE CRAWFORD asked M. Harbour to fax his proposed
fiscal note or related information.
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MR. HARBOUR repl i ed:

Sir, I have a problem doing that. | have submtted it
to the adm nistration through channels, and it has not
been approved by ny admnistrative agency, t he
Department of Community and [Econom c Devel opnent].
And, therefore, | think it would be inappropriate for
me to submt ny own draft.

Nunber 1594

RANDAL G BUCKENDORF, Counsel, Anchorage Legal Departnent,
ConocoPhillips Al aska, Inc. ("ConocoPhillips"), began by noting

t hat
wor k.

MR

he does his conpany's environnmental and pipelines |[egal
He tol d nmenbers:

As you know, 49 days ago, on March 26, | presented
testinony to the subcommttee outlining why certain
changes needed to be made to the Al aska Pipeline Act.
The subcomm ttee recogni zed changes needed to be nade,
and Representative Dahlstrom took the concepts we
presented, crafted HB 277, and has assisted since that
time in getting the parties together, forcing
di scussions, and getting anendnents in the current
committee substitute drafted to address the various
concerns that have been presented. ConocoPhi Il | i ps
supported changes before you then and supports this
bill before you today.

BUCKENDORF addressed what he characterized as nyths and

m sperceptions with regard to the bill. He said:

HB 277 does not overturn the recent RCA order on TAPS
rates, Order No. 151. | stated that that was not the
intent to you 49 days ago. It was not the intent of
the initial bill, and certain clarifications and
actual deletions fromthat bill have been nmade to make
sure that 1is not the case. HB 277 does not
| egislatively approve the 1985 TAPS settlenent
agreenment . | think this bill makes that very clear.
HB 277 does not renmove RCA' s jurisdiction over
establishing intrastate [pipeline] tariffs. Ms.
Levy's testinony made that very clear.

Nunber 1491

MR. BUCKENDORF conti nued:
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HB 277 does not foreclose the state's right to ensure

the proper developnment of its resources. It just
al l ocates jurisdictional authority as between severa
agencies in a proper manner. HB 277 does not create a
jurisdictional gap that will allow the pipeline owner

to treat an affiliate shipper any differently than any
ot her shi pper of oil.

Rather, the bill is about <clarity and certainty.
HB 277 is about creating an atnosphere for the future
where conpanies big and small alike are clear about
the rules when they explore, develop, and build
pi pelines to devel op those resources.

MR. BUCKENDORF noted that the sectional analysis he'd intended
to address is very simlar to that presented by the
adm ni stration through Ms. Levy.

Nunber 1443

MR. BUCKENDORF offered the belief that Sections 1, 2, and 3
address jurisdictional overlap and discontinuity that currently
exi st between the RCA and DNR. He sai d:

Var i ous anendnent s t hr ough [the House Speci al
Commttee on Ol and Gas and the House Resources
Standing Committee] have provided clarity around what
certain of those changes were intended to do, and we
believe the current draft should be supported in doing
t hat .

Pi pel i ne | eases are essentially cont ract ual
arrangenents between every pipeline owner, whether
it's for an Alpine pipeline ower and it's a |ease
between ... ConocoPhillips and Anadarko, or the trans-
Al aska pipeline. All of those |eases have recently
been extended for an additional 30 years; we're
signatories to them and the Departnent of Natura
Resources has signed them on behalf of the state. Any
inplication that the RCA can attenpt to insert itself
into those leases just as if they were a signhatory
party, when clearly they are not, is unacceptable both
froma contractual and a regulatory point of view

A nyth that you will hear is that the bill wll renove
RCA authority to oversee noney collected on intrastate
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rates for DR&R  That is incorrect. Another nyth that

you will hear is that it is an essential duty of the
RCA to make sure enough noney has been collected to
ensure DR&R is perforned. | agree conpletely wth M.
Levy. That is not the case. W are bound by |aw and
contract to perform DR&R on state, federal, and
private lands, whether or not the noney has been
col | ect ed. | do our legal [work] for the Cook Inlet
pipeline that M. Levy ... referenced. It was not
col | ect ed. It was not allowed to be collected in
arrears. And yet, still, we're responsible for that
paynent .
Nunmber 1322

MR. BUCKENDORF turned attention to Sections 8 and 9, noting that
they' ve generated a | ot of questions. He said:

Section 8 is a new section proposed by the
admnistration to further clarify the role of the
[attorney general]. We also agree that that codifies
current practice. | can speak from experience: t he
attorney general's office has challenged every single
pipeline tariff ever filed in the state. I am
positive they will continue to do so. This clarifies

their role in doing that.

And finally, as to applicability [in Section 9] and
certain of the questions surrounding Sections 1-5 and
7-8 of the Act, it is ... essential that those apply
and that there not be two bodies of |aw applicable
surrounding jurisdiction. Although we had recomrended
[it and] we do believe it is still a decision that the
| egislature ... could nmake to retroactively apply the
interest rate, the admnistration is not supportive of
that now, and we're not advocating for that at this
tinme. But C jurisdictional clarification 1is
essential to apply at all points in tinme, and that is
how the ~current practice has been whenever the
| egi sl ature makes changes r egar di ng sinpl e
jurisdiction.

MR. BUCKENDORF cl osed by submtting his witten testinony.

CHAI R ANDERSON called on M. Hanley, noting that he is a forner
state Representative.
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Nunber 1260

MARK HANLEY, Public Affairs Mnager, Al aska; Anadarko Petrol eum
Corporation ("Anadarko"), pointed out that the version of
CSHB 277(RES) being addressed by the commttee, Version 23-
LS0980\I, although it had been read across the House fl oor,
wasn't what noved out of the House Resources Standing Conmittee.
He expressed concern about sone unspecified provisions.

REPRESENTATI VE DAHLSTROM responded, "This is a work draft and

M. Hanley is correct - there are a few errors, technical
errors, that were nmade ... from the version that was accepted
and voted on in [the House Resources Standing Conmttee]." She

i ndi cated her staff could address the differences.

CHAI R ANDERSON asked when Representative Dahl strom had found out
about this. [There was no audi bl e response.]

REPRESENTATI VE ROKEBERG i nquired as to the problem areas.
The commttee took an at-ease from5:20 p.m to 5:24 p. m
Nunber 1174

CHAI R ANDERSON expl ai ned that there had been inadvertent errors
in transferring CSHB 277(RES) from the House Resources Standing
Committee. He suggested those errors probably wouldn't change
much of the testinony of Ms. Levy or M. Harbour, in particular
but suggested it would be prudent to have public testinony,
including from M. Hanley, after the proper version was
obtained. [HB 277 was held over.]

ADJ QURNVENT
There being no further business before the commttee, the House

Labor and Commerce Standing Conmittee neeting was adjourned at
5:25 p.m
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