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COW TTEE CALENDAR
CONFI RVATI ON HEARI NGS

Conmmi ssi on on Judi ci al Conduct

Peter J. Aschenbrenner - Fairbanks
- CONFI RVATI ON ADVANCED

Violent Crinmes Conpensation Board

Gerad G Godfrey - Val dez
- CONFI RVATI ON ADVANCED

Board of Governors of the Al aska Bar

M chael J. Hurley - Anchorage
- CONFI RVATI ON ADVANCED

CS FOR SENATE BILL NO 255(FIN)
"An Act relating to traffic preenption devices."

- MOVED CSSB 255(FIN) OUT OF COWM TTEE

HOUSE BI LL NO. 535
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"An Act relating to liability for expenses of placenent in
certain nmental health facilities; relating to the nental health
treatment assistance program and providing for an effective
date."

- HEARD AND HELD

CS FOR SENATE BILL NO. 179(FIN)

"An Act relating to crimnal history records and background
checks; allowing persons to teach in the public schools for up
to five nonths without a teaching certificate if the person has
applied for a certificate and the application has not been acted
upon by the Departnent of Education and Early Devel opnent due to
a delay in receiving crimnal history records; allow ng teacher
certification for certain persons based on a crimnal history
background check w thout fingerprints; and providing for an
effective date.”

- HEARD AND HELD
CS FOR SENATE BI LL NO. 338(STA)
"An Act relating to actionable clains against state enployees;
and providing for an effective date.”

- SCHEDULED BUT NOT HEARD

SENATE BILL NO 316
"An Act relating to notor vehicle safety belt violations."

- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: SB 255

SHORT TITLE: | LLEGAL USE TRAFFI C PREEMPTI ON DEVI CE
SPONSOR(S): SENATOR(S) THERRI AULT

01/ 12/ 04 (S) PREFI LE RELEASED 1/ 9/ 04

01/ 12/ 04 (S) READ THE FIRST TIME - REFERRALS
01/ 12/ 04 (S) STA, JUD, FIN

02/ 12/ 04 (S) STA AT 3:30 PM BELTZ 211

02/ 12/ 04 (S) Heard & Hel d

02/ 12/ 04 (S) M NUTE( STA)

03/ 02/ 04 (S) STA AT 3:30 PM BELTZ 211

03/ 02/ 04 (S) Heard & Hel d

03/ 02/ 04 (S) M NUTE( STA)

03/ 04/ 04 (S) STA AT 3:30 PM BELTZ 211
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Moved CSSB 255(STA) Qut of Committee
M NUTE( STA)

STA RPT CS 3DP SAME TI TLE

DP: STEVENS G CONDERY, STEDVAN

JUD AT 8: 00 AM BUTROVI CH 205

Moved CSSB 255(STA) Qut of Committee
M NUTE( JUD)

JUD RPT CS(STA) 3DP 1NR

DP: SEEKI NS, OGAN, THERRI AULT;

NR: FRENCH

FIN AT 9: 00 AM SENATE FI NANCE 532
Heard & Held

M NUTE( FI N)

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 255(FIN) Qut of Conmmittee
M NUTE( FI N)

FIN RPT CS FORTHCOM NG 3DP 2NR 2AM
DP: W LKEN, DYSON, STEVENS B;

NR: GREEN, HOFFMAN; AM (OLSON, BUNDE
FIN CS RECEI VED SAME TI TLE

TRANSM TTED TO (H)

VERSI ON:  CSSB 255(FI'N)

READ THE FI RST Tl ME - REFERRALS

TRA, JUD

TRA AT 1:30 PM CAPI TOL 17

Moved Qut of Conmttee

M NUTE( TRA)

TRA RPT 6DP

DP: KOOKESH, MASEK, OGG STEPOVI CH,
KOHRI NG HOLM

JUD AT 1: 00 PM CAPI TOL 120

SHORT TITLE: LIMT STATE Al D FOR MENTAL HEALTH CARE

SPONSOR( S) :
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RULES BY REQUEST OF THE GOVERNCR

READ THE FI RST Tl ME - REFERRALS
HES, JUD, FIN

HES AT 3:00 PM CAPI TOL 106
Heard & Hel d

M NUTE( HES)

HES AT 2:00 PM CAPI TOL 106
Schedul ed But Not Heard

HES AT 2:00 PM CAPI TOL 106
Schedul ed But Not Heard

HES AT 3: 00 PM CAPI TOL 106
Moved CSHB 535(HES) Qut of Conmittee
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SENATOR(S) THERRI AULT

READ THE FI RST TI ME - REFERRALS

HES, FIN

HES AT 1: 30 PM BUTROVI CH 205

Moved CSSB 179(HES) Qut of Conmittee
M NUTE( HES)

HES RPT CS 2DP 1NR NEW TI TLE

DP: DYSON, WLKEN, NR DAVIS

FIN AT 8:00 AM SENATE FI NANCE 532
<Above |Item Renoved from Agenda>

FIN AT 9: 00 AM SENATE FI NANCE 532
Moved CSSB 179(FIN) Qut of Conmmttee
M NUTE( FI N)

FIN RPT CS 5DP 2NR NEW TI TLE

DP: GREEN, W LKEN, DYSON, BUNDE,
STEVENS B; NR HOFFMAN, OLSON
TRANSM TTED TO (H)

VERSI ON:  CSSB 179( FI N)

READ THE FI RST TI ME - REFERRALS

EDU, HES, JUD

EDU AT 11: 00 AM CAPI TOL 124

Moved Qut of Committee

M NUTE( EDU)

EDU RPT 4DP 1NR 1AM

DP: WLSON, OGG SEATON, GATTQO

NR  KAPSNER, AM WOLF

HES AT 2: 00 PM CAPI TOL 106

Moved HCS CSSB  179( HES) Qut of
Conmittee

M NUTE( HES)

HES AT 3: 00 PM CAPI TOL 106

Moved CSSB 179(FIN) Qut of Conmittee
M NUTE( HES)

HES RPT 2DP 3NR

DP: SEATON, GATTOG, NR COGHI LL, WOLF,
W LSON

JUD AT 1: 00 PM CAPI TOL 120
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W TNESS REG STER

PETER J. ASCHENBRENNER, Appoi ntee

Comm ssi on on Judicial Conduct (CICO

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified as appointee to the Conm ssion on
Judi ci al Conduct (CJCO).

GERAD G GODFREY, Appoi ntee

Vi ol ent Crines Conpensation Board (VCCB)

Val dez, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Violent
Cri mes Conpensati on Board.

M CHAEL J. HURLEY, Appoi ntee

Board of Governors of the Al aska Bar

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified as appointee to the Board of
Governors of the Al aska Bar

DENNI S M CHEL, Staff

to Senator Gene Therriault

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 255 on behalf of the sponsor,
Senator Therriaul t.

ROBERT HAMMAKER, Interim Treatnment and Recovery Manager

Di vi sion of Behavioral Health (DBH)

Department of Health and Social Services (DHSS)

Juneau, Al aska

POSI TI ON  STATEMENT: Presented HB 535 on behalf of the
adm ni strati on.

ZACH WARW CK, St aff

to Senator Gene Therriault

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 179 on behalf of the sponsor,
Senator Therriaul t.

KEVI N SWEENEY, Speci al Assi st ant

O fice of the Conm ssioner

Depart ment of Education and Early Devel opnment ( DEED)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 179.
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CYNDY CURRAN

Teacher Education & Certification

Teachi ng and Learni ng Support

Department of Education and Early Devel opnment ( DEED)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 179.

DI ANE SCHENKER, Crim nal Justice Planner

Di vision of Statew de Services

Departnent of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 179.

LARRY W GET, Executive Director

Public Affairs

Anchorage School District (ASD)

Anchor age, Al aska

POSI TI ON STATEMENT: Provided testinony during discussion of SB
179.

REPRESENTATI VE CARL GATTO

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
179.

ACTI ON NARRATI VE

TAPE 04-73, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 3:23 p.m Represent ati ves
McCGQuire, Holm Sanuels, and G uenberg were present at the call
to order. Representatives Anderson, Ogg, and Gara arrived as
the neeting was in progress.

CONFI RVATI ON HEARI NGS5

Commi ssi on on Judi ci al Conduct

Nunber 0107
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CHAI R McGU RE announced that the commttee would first consider
the appointnent of Peter J. Aschenbrenner to the Conm ssion on
Judi ci al Conduct.

Number 0117

PETER J. ASCHENBRENNER, Appointee, Conmm ssion on Judici al
Conduct (CJO), relayed that the CIC a constitutionally
aut horized panel of nine nenbers, provides the citizens of
Al aska the opportunity to nmake inquiries, launch investigations,
and seek information about the conduct of Alaska's judicial
of ficers. For exanple, there are sonetines inquiries into what
judges do on their own time as well what they do with public
resour ces. Menbers of the CJC sit as judges in such cases and
make recommendations, which are then considered by the [Al aska]
Suprenme Court.

MR. ASCHENBRENNER nentioned that he has been an attorney for 33
years, 32 in Alaska, and has served 17 years as a part-tine
judge. He said that he is very interested in serving on the CIC
and feels that he could nmake a significant contribution.

REPRESENTATI VE SAMUJELS asked what happens if there 1is a
conpl aint agai nst [an Al aska Suprene Court judge].

MR. ASCHENBRENNER said that although there is a procedure to
address such circunstances, he is unable to recall at the nonent
what that procedure entails.

REPRESENTATI VE GRUENBERG noted that M. Aschenbrenner has a very
excel l ent reputation, and said he recommends his appoi nt nent.

Nunmber 0366

REPRESENTATI VE SAMJELS made a notion to advance from commttee
the nom nation of Peter J. Aschenbrenner as appointee to the
Comm ssion on Judicial Conduct. There being no objection, the
confirmation was advanced from the House Judiciary Standing
Conmittee.

Violent Crinmes Conpensation Board

Number 0381
CHAI R Mc@UJ RE announced that the commttee would next consider

the appointnment of Gerad G CGodfrey to the Violent OCrines
Conpensati on Board.
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Number 0424

GERAD G GODFREY, Appointee, Violent Crines Conpensation Board
(VCCB), said that as a current nenber of the VCCB, he has becone
famliar wth the inner workings of the VCCB, its process, its
history, and the legal issues it faces; therefore, he opined, it
would be ideal for him to continue as a nenber given his
experience. He nentioned that he has a schol astic background in
crimnal justice and counseling/ psychol ogy, and believes this to
be a reasonable fit with his duties as public nmenber.

REPRESENTATI VE GRUENBERG said he appreciated M. Codfrey's
testi mony on past |egislation.

Number 0552

REPRESENTATI VES CGRUENBERG and HOLM nade a notion to advance from
commttee the nomnation of Gerad G CGodfrey to the Violent
Crimes Conpensation Board. There being no objection, the
confirmation was advanced from the House Judiciary Standing
Committee.

Board of Governors of the Al aska Bar

Nunber 0574

CHAI R Mc@UJ RE announced that the conmmttee would next consider
the appointnment of Mchael J. Hurley to the Board of Governors
of the Al aska Bar.

Nunmber 0602

M CHAEL J. HURLEY, Appointee, Board of Governors of the Al aska
Bar, in response to the question of why he wi shes to serve on
t he Board of Governors of the Al aska Bar, said:

I|"'m the senior comercial analyst with ConocoPhillips
Al aska, Inc., in Anchorage. As a commercial analyst,
|"ve dealt extensively with attorneys, both in-house
attorneys and outside counsel, on a lot of different
i ssues. Some of my previous jobs ... [include] tax
regul atory issues in front of the comm ssion [and], as
a comercial analyst right now, one of ny nmgjor
support areas is supporting the attorneys in a |lot of
the comercial issues that they deal wth. | feel
that ny experience with the attorney comunity wll
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help to make nme a beneficial nenber, as a public
menber, of the [Board of Governors of the Al aska Bar].

REPRESENTATI VE GARA noted that in a recent conversation he'd had
with M. Hurley, M. Hurley had given responses simlar to M.
Faul haber's regarding the issues raised at M. Faul haber's
confirmation hearing on 4/23/04.

CHAIR MGU RE relayed that she, too, had recently spoken wth
M. Hurley regarding the issues raised during M. Faul haber's
confirmation hearing, and recapped those issues.

MR. HURLEY said he is |looking forward to working with the Board
of Governors of the Al aska Bar on those issues.

REPRESENTATI VE ANDERSON said he is glad M. Hurley is willing to
serve on the Board of Governors of the Alaska Bar, and he
endor ses the appoi nt nent.

Nunber 0811

REPRESENTATI VE GRUENBERG nmade a notion to advance from commttee
the nom nation of Mchael J. Hurley as appointee to the Board of
Governors of the Al aska Bar. There being no objection, the
confirmati on was advanced from the House Judiciary Standing
Commi ttee.

SB 255 - ILLEGAL USE TRAFFI C PREEMPTI ON DEVI CE

Number 0834

CHAIR McGU RE announced that the next order of business would be
CS FOR SENATE BILL NO 255(FIN), "An Act relating to traffic
preenpti on devices."

Nunmber 0883

DENNIS M CHEL, Staff to Senator Gene Therriault, Alaska State
Legi sl ature, sponsor, on behalf of Senator Therriault, said that
traffic preenption devices are used to change stoplights from
red to green in the direction one is traveling in, and this
allows one to pass through intersections w thout having to wait

on traffic comng from other directions. Traffic preenption
devi ces have been used by energency response providers in Al aska
for the past 15 years. Unfortunately, because traffic

preenption devices are available for purchase by the public,
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their use by the public in the Lower 48 has led to accidents and
traffic probl ens.

MR MCHEL explained that SB 255 would nmeke it illegal for
soneone who is not either an energency response provider or
driving a state or nunicipal road maintenance vehicle or public
transit vehi cl e to use a traffic preenption devi ce.
Additionally, before a public transit vehicle can use a traffic
preenption device, it has to be approved by the |oca
muni ci pality's "general council."

REPRESENTATI VE GARA said he supports the bill, but opined that
those who install such devices are guilty of the worst conduct.
He suggested that the sponsor should look into creating a
crimnal penalty for those who install traffic preenption
devices in the vehicles of people who are not authorized to use
such devi ces.

MR. M CHEL indicated he woul d research that issue.

REPRESENTATI VE  GRUENBERG nentioned that the "firefighters
association” has relayed to him that this issue is one of its
top three legislative priorities.

MR. M CHEL concurred.
Number 1119

REPRESENTATI VE ANDERSON noved to report CSSB 255(FIN) out of
commttee with individual recomendations and the acconpanying
fiscal notes.

REPRESENTATI VE GRUENBERG asked whether [unauthorized] use of
traffic preenption devices has caused acci dents.

MR MCHEL reiterated that there have been reports of such
occurring in the Lower 48. He added, "But because nost of these
devices are not illegal at the tine of the accident, they aren't
factored in on other accidents, so |I'm sure there's nore than
what is reported.™

REPRESENTATI VE GRUENBERG offered his belief that intentional
unaut horized use of a traffic preenption device would not be
consi dered negligence per se, and asked whether there have been
any civil cases regarding this issue or whether any state
statutes address the civil aspect of it.
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MR MCHEL said he did not believe so, adding, "I know, of the
states that have enacted bills to this extent, that they haven't
gone as far as civil cases; nost tinmes they're able to catch
them before they cause the accidents and ... therefore they
don't need to address it."

REPRESENTATI VE GRUENBERG r enar ked:

It mght be worth doing because | could see sonebody
causing a terrific accident, and actually, not only
the accident there, but contributing to the energency
- sonebody has a heart attack and the anmbulance is in
an accident and never saves life, or there's another
accident and the fire truck doesn't nmake it and
there's a horrible fire. So they «could really
contribute to two, different, terrible events. You
m ght want to take a | ook at that.

REPRESENTATI VE GARA opi ned, however:

| don't think there'd be a need to take a |ook at
that. ... | think it'd still be clearly adm ssible in
a civil case, it would clearly be an exacerbating
circunstance, [and] probably subject the person to
punitive damages - as it should - and once we meke it
a crinme, that would be relevant to the court's
anal ysis as to how sanctionable that conduct is in the
civil case. | don't think we need to do any nore work
on that.

Nunber 1230

CHAIR McGU RE asked whether there were any objections to the
notion to report CSSB 255(FIN) out of committee. There being
none, CSSB 255(FIN) was reported from the House Judiciary
St andi ng Conmittee.

HB 535 - LIMT STATE AID FOR MENTAL HEALTH CARE

Nunber 1260

CHAI R Mc@GU RE announced that the next order of business would be
HOUSE BILL NO 535, "An Act relating to liability for expenses
of placenent in certain nmental health facilities; relating to
the nental health treatnment assistance program and providing
for an effective date.” [Before the commttee was CSHB
535(HES) . ]
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Number 1282

ROBERT HAMMAKER, Interim Treatnment and Recovery Manager,
Division of Behavioral Health (DBH), Departnent of Health and

Social Services (DHSS), indicated that HB 535 wll alter
recently enacted statutes that fund "l ocal psychi atric
hospitalization in lieu of going to [the Alaska Psychiatric
Institute (API)] alone.”™ He went on to say:

Most of the hospitalization - 98 percent of those

hospitalizations - occur in Fairbanks and Juneau, and

roughly a dozen other |ocal hospitals are eligible
to take people for l|ocal psychiatric hospitalization
as well (indisc.). Now, this bill is in response to
our sort [of] approaching a point where [we're]
exceeding our budgets and not wanting to exceed the

budget as announced. It's an inportant service; it's
a critical service to have local hospitalization as
well [the] API and local conmmunity prograns. Thi s
bill wll give us the ability to better nanage the

funding and the kind of services that are provided in
the I ocal hospitals.

Anong the stakeholders ... there's broad consensus
supporting the idea of inproved managenent that this
bill gets us. There is controversy over Section 2,
whi ch limts t he fundi ng to t he | egi sl ative
appropriation. The [Alaska Mental Health  Trust
Aut hority (AWHTA)] and the [Al aska Mental Health Board
(AMHB)] are concerned about that Ilimtation. It's

i nportant enough to us to gather the letter of intent
and nodify sone of the |anguage so that we're saying
that if [we] were to run out of the noney, we would
| ook across to the departnent to see if there was sone
ot her way we could fund this inportant service.

And |'ve got two handouts: one is ... a nunber of
guestions and answers that have come up in previous
hearings; and a second one alnost mght look ... like
it doesn't belong here, but one of the chall enges

to this bill is that it was pretty unusual to limt an
inportant service to the |legislative appropriated
anount, and this [handout lists] ... a dozen or so
other bills that [contained] limtations to the
| egi sl ative appropriations - it's a comon part of the

| anguage - and that's its only point.
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Number 1404

REPRESENTATI VE GARA indicated that he would |ike an expl anation
of the bill's sections.

REPRESENTATI VE GRUENBERG concurr ed.

CHAIR McGUI RE asked why HB 535 had been referred to the House
Judiciary Standing Committee, and whether the prior committee
had | eft any contentious issues unresol ved.

MR. HAMVAKER reiterated that there is broad consensus for the
concept of the DBH handling people who go into |ocal hospitals;

that there is controversy over Section 2 because it limts
funding to the appropriated anount; that the AVHTA and the AVHB
don't want that Ilimtation; and that in an attenpt at
conprom se, the DHSS is supplenenting the bill with a letter of
intent that acknow edges the inportance of this service and wl|
endeavor to fill any funding shortfalls from departnenta

resources. He added:

The "hospital association" was okay with this if we
would assist in noving people out of the |oca
hospital to [the] APl or other appropriate community
prograns in a tinely way rather than |eaving them
stuck in an unfunded position in a |local hospital.
That's the nost controversial part.

MR. HAMMAKER turned attention to Section 3, and pointed out that

the very first sentence reads in part: "The departnent shall
provi de financial assistance ...". The | anguage in Section 2,
however, nmakes that [mandate in Section 3] sonewhat weak. He

noted that CSHB 535(HES) no |onger contains |anguage to the
effect that if the program ran out of noney, "we would start

prorating the amount we pay." Wth regard to the latter change,
he said that the "hospital association"™ didn't want to get
partial paynent; instead, "they wanted ... all or none, and, if
it's none, help nove people out of our hospital.” The AVHB and
AMHTA didn't have any strong feelings about that provision, and
it is no longer in the current version of the bill. As the bill

is currently witten, it's very nmuch a matter of trying to live
wi thin the appropriations, he concl uded.

REPRESENTATI VE GRUENBERG asked whether the bill limts a
person's right to appeal.
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Nunber 1581

MR. HAMMAKER said that issue has not been controversial, though
there was concern about "how we would manage the |egislation.”
He went on to say:

This bill would register people on the first day of
adm ssion - it doesn't approve [them] - so that we
have a clue to who's com ng down the road. The "old
| egi sl ation" said we would be the payor of |ast resort
up to 180 [days] - they don't have to submt the bill,
t hough, for 180 days after they've been admtted,
which is a long tine for us to try [to] ... figure out
what bills are com ng down the pike. Now [under CSHB
535(HES)] we know on the first day of adm ssion that
sonebody m ght be comng to us, [though] that's not a
final determnation of whether ... we are going to
make paynent or not.

We'll get nore information to know if they neet the
criteria - this is for people who are determ ned
to be dangerous to thenselves or others. And there's
two levels of Ilocal designated evaluation and
treatment hospitals. One level is for evaluation, and

that goes up to 7 days. And there's a second |evel
and that's treatnent, and that ... can be extended up
to 40 days.

At day 8, when you transition between those two, we'll
make an assertive determ nation of whether they appear

to be comnmttable or not, and we'll set up a process
whereby ..., if there's two ... apparent denials from
the information that we set up ... in the nornal
process, ... we'll go to a physician ... discussion

[wth] the local hospital doctor and either the API
doctor or first health [doctor] to have a conversation

[ @about] whether the person's commtted or not. I t
won't be a bureaucrat or a |esser nedical person
maki ng that determ nation. That was the one area

where there was sone controversy about who would be
det erm ni ng whet her sonmebody was eligible or not.

REPRESENTATI VE GRUENBERG directed attention to |anguage in
Section 8 that read: "A denial or reduction of assistance under
the is chapter due to insufficient appropriations for financial
assistance under this chapter may not be appealed under this
section". He surmised that this |anguage neans that if sonmeone
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IS deni ed nment al heal t h assi stance sinply because  of
insufficient appropriations, then he/she is not allowed to
appeal that determ nation.

Nunber 1751

VMR HAMMAKER r emar ked:

W'll run the program full speed until we're out
noney, and then what happens is that there ... won't
be the local hospital option but there' Il still be an
APl option. So people wll always get service.
Nobody wi |l be denied service. It's the |ocation of

the service that would change when we run out of |oca
hospi talization noney.

REPRESENTATI VE GRUENBERG asked, "M ght this run afoul of the
constitutional right to care in the least restrictive setting?"

MR. HAMVAKER replied, "That is a concern.”

REPRESENTATI VE GRUENBERG remarked, "That's a federal right under
Donal dson v. O Connor."

MR. HAMMAKER added:

It's not ideal that there 1isn't wunlimted I ocal
hospi talization. W are trying very hard to continue
this program [and] with ... a disproportionate share
[of] funding, we'll have sufficient nobney next year.
And that's becone a high priority in the process of
t he stakehol der discussions around this subject. But
the possibility is that we would run out of noney
[ and] C there would be | ess of a |ocal

hospitalization option for sone people who have no
ot her neans of paying, and they would go to [the] API
i nst ead. Four years ago we didn't have |ocal
hospitalization assertively funded with the bill, so,
in sone ways, it's not a brand new possibility.

MR. HAMMAKER, in response to questions, relayed that the Senate
conpanion bill has passed out of the Senate Finance Committee,
and the objective is to have HB 535 nove on to the House Fi nance
Conmittee so that the two bills can "neet" there.

REPRESENTATI VE GRUENBERG asked why the bill includes a provision
stating that a person doesn't have the right to appeal,
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particularly given the constitutional issues raised by Donal dson
v. O Connor. He added, "It seens to ne to make poor public
policy ...."

MR. HAMVAKER suggested that the Departnent of Law m ght be
better able to address that point. In response to a question,
he noted that the Senate conpanion bill was not referred to the
Senate Judiciary Standing Committee.

Nunber 1952

REPRESENTATI VE GARA asked whether the AMHTA opposes Sections 2
and 8.

MR. HAMMAKER again reiterated that the AVMHTA objects to Section
2 but is sonewhat satisfied with the aforenentioned letter of
i ntent.

REPRESENTATI VE GARA opined that Section 8 essentially repeats

Section 2. He asked what appeal rights a patient who gets
denied state funding for treatnment in a private facility
currently has. How does the bill change things in that regard?

MR. HAMMAKER offered that nothing wll change dramatically

unl ess the program runs out of noney, and then there could be
chal l enges; in the past, when the program has run out of nobney,
the DHSS sought supplenental appropriations. The comm ssi oner
has relayed, however, that the DHSS wll no |Ionger seek
suppl enment al appropri ations.

REPRESENTATI VE GARA asked, "Has this been ... the subject of
litigation in the past, where people have said they had a right
to stay.”" "By changing the law in that regard, are you going to
then, in essence, prevent litigation by people who say, ' You
should fund ny stay in a private facility'," he al so asked.

MR. HAMMAKER said he is not aware of any past litigation on this
i ssue.

REPRESENTATI VE GRUENBERG asked whether there is any danger that
soneone too ill to register under the provisions of the bill
will fall "through the cracks.™

MR. HAMMAKER said that any interested party can file for such
persons, including hospital staff.
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REPRESENTATI VE GRUENBERG offered his belief that the DHSS is
wel | intentioned, but asked that the bill be held over for the
pur pose of gathering information frominterested parti es.

REPRESENTATI VE GARA rel ayed that he has concerns about Sections
2 and 8 and suggested that they renove those sections from the

bill, either at the bill's next hearing in the House Judiciary
Standing Committee, or when the bill is heard on the House
fl oor.

Nunber 2131

CHAIR M@UJI RE indicated that HB 535 woul d be hel d over.

SB 179 - CRI M NAL BACKGROUND CHECKS/ TEACHERS

Number 2153

CHAIR McGUI RE announced that the final order of business would
be CS FOR SENATE BILL NO. 179(FIN), "An Act relating to crimna
hi story records and background checks; allow ng persons to teach
in the public schools for up to five nonths wi thout a teaching
certificate if the person has applied for a certificate and the
application has not been acted upon by the Departnent of
Education and Early Developnent due to a delay in receiving
crimnal history records; allowng teacher certification for
certain persons based on a crimnal history background check
wi thout fingerprints; and providing for an effective date.”

Nunmber 2163

ZACH WARWCK, Staff to Senator Gene Therriault, Al aska State
Legi sl ature, sponsor, presented SB 179 on behalf of Senator
Therriaul t. He relayed that the concept of SB 179 was brought
forth by a constituent who was a retired teacher that had
decided to start teaching again and was required to go through

the process of getting another teaching certificate. I n order
to obtain a teaching certificate, a crimnal history background
check, through both state and federal governnent agencies, is
required . The problemthis constituent faced, however, is that
over the course of teaching for many years, she has worn away
her fingerprints. Currently, there are approximately 30

individuals attenpting to get teaching certificates who face
this sane problem - their fingerprints are worn out to the point
where they can no longer be used to obtain a crimnal history
background check.
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MR. WARWCK said that the goal of SB 179 is to create a process
by which school admnistrators and the state wll be assured
that such a person has received sone form of crimnal history
background check. He el abor at ed:

What it would do is, if you rolled two subsequent sets
of prints and they were determned to be ... illegible
due to ... poor quality [of fingerprint ridges], that
they would give them a social-security- and a nane-
based background check so [as] to give us sone kind of
assur ance.

MR. WARWCK relayed that because results of background checks
are commonly delayed and not available within the current three-
nonth statutory tinefrane, the Senate Health, Education and
Soci al Services Standing Conmittee changed the period of tinme in
which a person nmay teach without a teaching certificate from
three nonths to five nonths if the delay is due solely to the
fact that the U S. Departnent of Justice (DQJ) has not provided
the results within the initial three nonths. So currently,
under the bill, if such a delay occurs, the Departnent of
Education and Early Developnent (DEED) can grant a 60-day
extension of the original three-nonth period.

Number 2257

MR. WARW CK explained that currently, wthout this extension,
should the DQJ delay in returning the results of a crimna

background check, the teacher automatically |ooses his/her
teaching certificate. To get around this problem a mpjority of
schools sinply hire such persons as substitute teachers for an
additional three nonths while waiting for the results of the
background check. The provisions of CSSB 179(FIN), in effect,
shorten the total tinme to five nonths in those circunstances

He nentioned that the DEED has informed him that it doesn't
intend to make excessive use of the extension, and was, in fact,
hesitant at first to have it included in the bill

MR. WARWCK relayed that the |anguage in all but Sections 8 and
10 of the bill were suggested by the Departnment of Public Safety
(DPS) and the Departnent of Law (DOL). One of the problens that
SB 179 is intended to address is the fact that Al aska statutes
pertaining to crimnal history background checks are not in
conpliance with federal |aw For example, federal |aw requires
that state statute list all occupations for which the state
allows crimnal history background checks. Section 7 now
i ncl udes that | anguage. Additionally, the bill's drafters went
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through the other sections of the bill to ensure that it
i ncludes all necessary conform ng | anguage, for exanpl e,
| anguage regarding the fees that are required to be paid by the
departnment in order to get a crimnal history background check

CHAIR McQUI RE asked what kind of liability the departnent would
face should the person who is granted an extension under Section
8 commt a crime against a child during that extension and the
crim nal background check ultimtely came back showi ng that the
person had a known record of such behavi or.

MR WARWCK declined to answer that question, and reiterated
what currently happens when there is a delay in getting the
results of a crimnal history background check fromthe DQJ.

TAPE 04-73, SIDE B
Number 2397

CHAIR McGU RE suggested that instead of providing for a two-
nonth  extension, the Dbill could just allow a person's
preexisting fingerprint sanple to be used if the results are not
back fromthe DQJ within the initial three-nmonth tine period.

MR WARWCK indicated that the person would then have to go
through the application process all over again, adding that
currently wunder the bill, "it's at the discretion of the
commi ssioner of [the DEED] to decide whether this person should
be getting this extension.

CHAIR MGUI RE said she doesn't have a problem with requiring a
person to go through the application process again and just use
a preexisting fingerprint sanple. She relayed that her concern
centers on the fact that under the bill as currently witten, a
person would remain in the classroom for another two nonths
W thout the departnent knowing the results of the background
check. She suggested that they narrow the bill down by giving
the departnent the discretion to allow use of preexisting
fingerprint sanples and paperwork in the reapplication process.

MR. WARWCK relayed that he is not that famliar with the nuts
and bolts of the application process and didn't have a specific
answer as to why such a suggestion mght or mght not be
f easi bl e. He suggested that the DEED s application experts
could better address this issue.

REPRESENTATI VE OGG poi nted out, however, that M. Warw ck has
mentioned that many school districts are sinply hiring people as
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substitute teachers in order to get around the problem
engendered by the current three-nonth deadline. If such is the
case, those people are already being allowed to remain in the
school s and so why not grant the extension.

CHAIR MGJURE remnded nenbers that in |legislation which
recently passed the House, there is a provision that requires a
person to have submtted fingerprints to the departnent for use
in a crimnal history background check and to have been found by
the departnment to be suitable for enploynent in order to be
eligible for a limted teaching certificate. She asked whet her
alimted teaching certificate is what a substitute teacher nust
have.

Nunber 2203

MR. WARWCK suggested that the DEED could best answer that
guestion. Regarding his earlier comment that schools hire those
waiting for the results of background checks as substitute
teachers, he added that sone schools reclassify such people so
as to allow themto work tenporarily in a capacity that doesn't
require a background check. He opined, however, that the
current practices surrounding this issue are disruptive to the
cl assroom

CHAIR McQU RE noted that a few years ago, she'd been approached
by a constituent of hers whose daughter had been sexually abused
by a volunteer athletic coach and her constituent felt very

strongly that all volunteers who have close and continuing
contact with children ought to have crimnal history background
checks. A task force was convened over the following interim

for the purpose of addressing that issue, and she relayed that
she'd heard conpelling argunents for requiring background checks
on such people, and said she has grave concerns about allow ng a
teacher to stay in the classroom for another two nonths w thout
knowi ng what the results of a crimnal history background check

wll be. "Putting them into a clerical position seens
absolutely appropriate to nme because [then] they are not in
cl ose and personal contact, with that power, if you wll, over

the young people that they're in close proximty to," she added.
Section 8 concerns her a great deal, she concl uded.

MR WARWCK noted that the Matanuska-Susitna Borough School
District has relayed to him that over the past 12 years, it has
never had an applicant's crimnal history background check cone
back with an indication that the applicant should not be hired.
He offered his belief that it is nuch easier to find out
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sonet hi ng about a person by checking his/her enploynent history
than it is via doing a crimnal history background check.

Nunber 2101
REPRESENTATI VE GARA asked for clarification

There's the background check that says whether you

have a prior conviction, right? And ... you don't
need fingerprints for that, is ny understanding - you

deal W th t he FBI [ Feder al Bur eau of
| nvestigation], you deal wth |[the Alaska State

Troopers], we do [what's known as] an [Alaska Public
Safety Informati on Network (APSIN)] check, right? And
that should cone pretty imediately; that should say
whet her you have any convictions for anything. ... Am
| right that we require that before we hire anybody?
Am | right about that?

MR WARWCK indicated that he didn't know.
REPRESENTATI VE GARA conti nued:

So at a mninmum we need to nake sure we're doing that,
right? You can't start until we have the results from
your crimnal history check. The fingerprinting
check, ny understanding is, that helps us determn ne
whet her your fingerprints mtch any sort of open
crimnal investigation: there's been a spree of child
nol estati ons sonewhere, you've given your fingerprint
check, and that helps us determ ne whether you are
actually a suspect in a pending, open case.

So I'm looking at this letter from the [Young Men's
Christian Association (YMCA)], and this one talks
about sonmebody who was [alnbst] hired who had a
significant crimnal conviction history. And | think
that gets resolved as long as we have the [APSIN] and
out-of-state crimnal background check before we hire
sonebody, and | think a fingerprint check mght be a
different issue. | just wanted to bring that [to]
everybody's attention as we ask questions; they're
both inportant, but that's where my confusion |lies.

Nunber 2014
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KEVI N SWEENEY, Special Assistant, Ofice of the Conm ssioner,
Department of Education and Early Developnent (DEED), wth
regard to Chair MQ@iire's concern about the two-nonth extension,
said that the DEED had the sanme concern about a bill that was
[introduced] |ast year. He went on to say:

The way the procedure is now, sonmeone applies for
their certificate and they're given a conditional
[teaching] certificate once we get their application
in and everything's in order, and we send out their
fingerprints to the FBI and the [DPS] here for the

background check. There was backlog in the past,
particularly from ... our [DPS], in getting them back
in time, and so we did have a considerable anmount of
teachers out there ..., where the three nonths would
cone up, and the way the law is witten, they're
technically not allowed in a classroom I think what

the departnent then did was reissue them another
conditional certificate, so they were given another
three nonths extension anyway. I'm fairly certain
that's the case.

W had a concern wth just ... changing that three
nonths to five nonths; what we wanted to do is see
them be nore efficient. ... Rather than say there's a

problem out there so let's change it to five nonths,
let's address the problem and get the results back
qui cker so that we know we don't have teachers in
cl assroons that have crimnal ... history. And at
sone point Jlast year, our [DPS] went to a nore
automated system and the case now [is that] we are

getting our history back in, | think, about six to
ei ght weeks from [the DPS] and even less tine fromthe
FBI .

| know we are getting them back now in an efficient
manner, so that | don't really see us, at least in the
present case, using this [two-nonth] extension very
often because of the fact that we're getting those
records back. And the way that that's witten, we did
have a concern that we wanted to nake sure that it was
up to the discretion of the department because of a
backl og at [the DQJ or the DPS], not just an automatic
[ two- nont hs] because perhaps sonebody waited until the
| ast mnute: they'd been in a classroomfor two and a
half nonths and waited to the last mnute to apply.
So, as long as it's up to the departnment to be able to
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determine that ... there is actually sonme sort of
backl og, we didn't have a mmjor concern with a [two-
nont h] ext ensi on.

Nunber 1903

MR. SWEENEY conti nued:

As far as [Representative Gara's] question [regarding

whether] ... there's a background check ..., | Kknow
| have had sort of the same concern because, the
way it's happening now is, ... teachers are getting

another conditional certificate, another conditional
certificate, and sonetines they've resubnmtted their
fingerprints seven or eight tines. VWhich is why this
bill originally cane, [so] that we could go to that
nane- based check instead of the fingerprints. Wat we
wanted to see was maybe the second they submt their
fingerprints, if they conme back as bei ng non-readabl e,
that they instantly institute that nane-based check,
rather than wait for a second go-around. But | think
that the way ... the rules are witten by the FBI

you can't do that.

And [with regard to] Section 10, which deals with the
non-legible fingerprints and the people wth the
physi cal disability, we have a regulation on the books
now that acconplishes basically the same thing; our
| anguage is a bit different in that [when conpared
with] Section 10 [subsection (j)(1) and (2)], we
require that the teacher have witten docunentation
from a physician. And in doing that, we wanted to
[ensure] that there was sonme sort of check to nake
sure that there was, in fact, a skin condition. And I
guess [we've] found out since then that the [DPS] and
the FBI actually do have the people that are the
experts in being able to ook at a fingerprint itself

to determine ... [whether] the person has skin
condition or ... [whether] it's just snudged.

MR. SWVEENEY concl uded:

So | think we ... will change our regulations if this
| aw passes, to reflect the changes here, and renove

at least from|[the regulation simlar to paragraph 2],
the requirenment from the physician. | think in

the first instance, where it's sonebody wth a
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physi cal disability, meani ng t hey don't have
fingerprints, ... since the [DPS] would have to be
making that determination from afar, they obviously
can't see the person, ... we wuld ... still leave in
our regulation ... [requiring] a physician's note that
says ... the person doesn't have ... fingerprints.
But | think that's a rare case.

Nunber 1799

CHAIR McGU RE asked M. Sweeney, then, whether he even sees a
need for those sections of the bill. s there sonething the
DEED can't acconplish via regul ati ons?

MR. SWEENEY opined that all Section 10 would do would be to
match statute up sonmewhat with current regulations; the DEED
would then meke appropriate conformng changes to its
regul ati ons. In response to further questions, he said that a
wi de variety of organizations and entities do fingerprinting;
that it would be nice if all fingerprints were taken wth
el ectronic fingerprint scanners; and that the DEED wanted
assurance that when fingerprints are illegible it isn't just
because they are snudged.

REPRESENTATI VE GARA asked whether crimnal history checks are
done before soneone is hired, offering his belief that such
checks should only take a few days.

MR. SWEENEY offered that different school districts have
different policies regarding that issue. Some districts don't
allow a person to be in a classroom until the crimnal history
background check is conpleted even if it takes the entire three
nonths. Sone districts do their own, separate, crimnal history
background check, and sone districts rely on the state's
background check.

REPRESENTATIVE GARA said he hopes that crimnal hi story
background checks are not delayed until the results of
fingerprint tests are returned.

MR. SWEENEY suggested that the DPS ought to be able to confirm
t hat point. What the DEED wants from SB 179 is the ability to
institute a nane-based search imrediately upon finding out that
a person's fingerprints are illegible. He offered his belief,
however, that the FBI won't do a name-based check until certain
requi renents are net.
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REPRESENTATI VE GARA reiterating his belief that conviction and
arrest records are available very quickly, and therefore he does
not see any reason to delay doing a check for those.

CHAIR MGURE said that according to her wunderstanding of
[current statute], a person can be in the classroom for as |ong
as three nonths wthout the results of a crimnal history
background check being known. Addi tionally, Section 8 provides
for a two-nonth extension to that tinme period. She remarked, "I
wonder if what we're doing is saying that we're relying on the
[DQJ] for everything, including just that basic crimna
hi story."

The conmittee took an at-ease from4:30 p.m to 4:40 p. m

CHAIR MGU RE noted that nmenbers have in their packet a position
statenent from the Anchorage School District (ASD) which reads

in part: "The Anchorage School District does a |ocal background
check, but the national check may take 3-4 nonths.” She
mentioned the possibility of altering the bill such that the

proposed two-nonth extension would be |imted to just national
crimnal history background checks.

Number 1464

CYNDY CURRAN, Teacher Education & Certification, Teaching and
Learni ng Support, Departnent of Education and Early Devel opnent
(DEED), offered to answer questions.

REPRESENTATI VE GARA asked whether state law requires that at
| east the crimnal conviction and arrest record are known before
hiring a teacher.

M5. CURRAN replied, "Wien a teacher applies for certification
and we send the fingerprint card to the [DPS], we get the
results of the background check when it's conpleted - there's no
prelimnary anything that's done with that."

REPRESENTATI VE GARA surmsed, then, that 1in cases where
fingerprints cannot be read, the DEED is not getting the
remai ning results of the background check "in advance of that."
Instead, all the results are arriving at the sane tinme |ater on.

M5. CURRAN concurred, and clarified that if the fingerprints
cannot be read, the DEED is notified by the DPS or FBI and in
turn notifies the applicant that he/she needs to resubmt the
fingerprint card. She said that if there are no problens or a
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huge backl og at the agency perform ng the check, the process can
take about three nonths. If an applicant has to redo his/her
fingerprints, the DEED issues a conditional certificate as |ong
as anot her set of fingerprints have been submtted. |In response
to further questions, she reiterated that the DEED does not get
anyt hing back from the FBI or the DPS in advance of a conplete
crimnal history background check, which includes the results of
the fingerprint check; explained that the DEED only deals wth
the teaching certification process, which enables a person to be
considered for enploynent; and nentioned that individual schoo

districts have there own policies regarding the actual hiring of
t eachers, and may institute their own crimnal hi story
background checks.

REPRESENTATI VE GARA asked, "And one of the things that they need
to prove to you before they get a certificate is that they have
no serious prior convictions of serious felonies, right?"

MS. CURRAN said that is correct.
Nunber 1217

DI ANE SCHENKER, Crim nal Justice Planner, D vision of Statew de
Services, Departnent of Public Safety (DPS), in response to
guestions, said that state law allows anyone who's hiring
soneone that will be working with children to do a nane-based
check for crimnal history in Alaska through APSIN. Such cannot
be done for a national crimnal history check, however, because

federal law requires [fingerprints] before a record can be
checked for enploynment |icensing purposes. She relayed that a
check via APSIN for enploynent |icensing purposes wouldn't

provide any out-of-state information, but that APSIN could
provide a record regarding a person's crimnal history in Al aska
within a matter of days. She noted that any deviation from the
current process of checking a person's crimnal history through
the federal system for enploynent |icensing purposes would
require a change in federal rules.

M5. SCHENKER, in response to further questions, explained that
when the DEED sends the DPS the fingerprint card - and not

before - the DPS starts the process of obtaining a person's
state and federal crim nal hi story records; once that
information is gathered, it is forwarded onto the DEED so that
the DEED may conplete the certification process. She rel ayed

that the turnaround tine for crimnal history records has been
reduced to about 3 weeks.
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REPRESENTATI VE HOLM said he is disturbed by the concept that
while the DEED is waiting for the results of a fingerprint-based
crimnal history check, a person could be working in the
cl assroom w thout even a cursory, nane-based background check
bei ng perforned.

M5. SCHENKER poi nted out, however, that a person's court records
are available to the public via the Internet, and that [school
districts] can get a nane-based check done through APSIN for a
$20 fee. She nentioned that she would follow up on the issue of
possi bly seeking a change to the federal rules.

CHAIR MGU RE asked what termnology should be wused if an
anendnent were nade to institute a nane-based check

M5. SCHENKER said, "W refer to it as just a check of the record
that is based on identification other than fingerprints.”

The conmittee took an at-ease from4:59 p.m to 5:04 p.m
Nunmber 0453

LARRY WGET, Executive Director, Public Affairs, Anchorage
School District (ASD), offered the foll ow ng:

The Anchorage School District does do [a] state

background check on teachers before ... they are
placed in the classroom And it has been our
experience [that] a national background check may take
|l onger than ... three nonths, so we support the
extension of [an additional two nonths] beyond the
three nonths. That's based on sone very strict
criteria | see witten in the |aw under Section 8 and
that's with ... witten permssion of the [DEED. I
don't know the specifics of the exact tine lately, |
know [that] in the last couple of vyears ...

background checks have been taking |onger than

three nmonths to get to us, and we just want to nake
sure that we have options available to us [for the
teacher], having cleared [a] [|ocal background check,
to remain in the classroom while we're |ooking

[indisc. - background noi se].

The Anchorage School District C supports the
additional tinme for a national check to be conpleted,
and that's only ... with the witten extension granted

by the [DEED). W do our own |ocal/state background
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check ... before we put people into the classroom and
while we're waiting for those records to cone back,
sonetinmes it's been taking longer than the three
nonths, and that what's precipitated cause for this
section to be added to the law - it has been taking
|l onger, in cases, to get [a fingerprint] ... check
back fromthe FBI.

CHAIR McGQU RE indicated that the commttee would be holding the
bill over, and asked M. Warwick to relay to the sponsor the
i ssues raised and find out which changes the sponsor would be
anenabl e to.

Number 0071

REPRESENTATI VE CARL GATTO, Al aska State Legislature, opined that
the goal [of SB 179] is to keep child nolesters out of the
cl assroom He relayed that the school districts he has been in
contact with do "an individual check” while waiting for the
results of the fingerprint-based check.

TAPE 04-74, SIDE A
Nunmber 0001

REPRESENTATI VE GATTO said that according to a conversation he'd
had with the human resource manager of the Matanuska-Susitna
School District, not once in eight years has a person who's been
approved to work in the classroom while waiting for the results
of a fingerprint-based background check had those results cone
back indicating that he/she should not be in the classroom He
offered his belief that the current tine constraints create
situations that are disruptive to the classroom that the bill
will nmake for better education; and that the main problem stens
from delays at the federal |evel. He suggested that purchasing
el ectronic fingerprint scanners could be another step towards
protecting children, but until such is done, the bill provides
an internediate solution

REPRESENTATI VE GARA asked how often state background checks are
conduct ed.

REPRESENTATI VE GATTO said he did not know.
REPRESENTATI VE GARA indicated that he would be wlling to
consider nmaking a statutory requirenent that a person show that

he/she has had a statewde crimnal history background check
conducted within the preceding five years.
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Nunber 0472

REPRESENTATI VE GATTO pointed out, however, that a person can
change, and thus requiring evidence that a background check was
conducted wthin the past five years wll not ensure that the
person hasn't done sonething recently. He offered his belief
that SB 179 will be hel pful.

REPRESENTATI VE HOLM offered his belief that a teacher nust be
recertified every five years, and that this involves conducting
a crimnal history background check.

[SB 179 was hel d over.]

ADJ QURNVENT

Number 0520

There being no further business before the commttee, the House
Judiciary Standing Conm ttee neeting was adjourned at 5:20 p.m

HOUSE JUD COW TTEE -29- May 3, 2004



