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Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara
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COW TTEE CALENDAR

HOUSE BI LL NO. 336
"An Act |imting recovery of civil danmages by an uninsured
driver; and providing for an effective date.™

- MOVED CSHB 336(JUD) OUT OF COMM TTEE

SENATE BI LL NO. 344

"An Act relating to the Uniform Probate Code and trusts,
i ncluding pleadings, orders, nonprobate assets, estates of
decedents, mnors, protected persons, incapacitated persons,
guardi ans, conservators, trustees, foreign trusts, principal and
income, and transfer restrictions; relating to corporate voting
trusts; and providing for an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 427

"An Act relating to guardi anshi ps and conservatorships, to the
public guardian and the office of public advocacy, to private
prof essi onal guardi ans and private professional conservators, to
court visitors, court-appointed attorneys, guardians ad litem
and fiduciaries, and to the protection of the person or property
of certain individuals, including mnors; anending Rules 16(f)
and 17(e), Al aska Rules of Probate Procedure; and providing for
an effective date.™
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- MOVED CSHB 427(JUD) OQUT OF COW TTEE

HOUSE BI LL NO 381
"An Act relating to child endangernent."

- MOVED CSHB 381(JUD) OUT OF COWM TTEE

HOUSE BI LL NO. 275
"An Act relating to veterinarians and aninmals."

- MOVED CSHB 275(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 546

"An Act relating to regulation of the discharge of pollutants
from tinber-related activities wunder the National Poll utant
Di scharge Elimnation System relating to waste treatnent and
di sposal permts; naking conform ng anendnents; and providing
for an effective date."

- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HB 336

SHORT TITLE: ClVIL DAMAGES FOR UNI NSURED DRI VERS
SPONSOR( S): REPRESENTATI VE(S) MEYER

01/ 12/ 04 (H PREFI LE RELEASED 1/2/04

01/ 12/ 04 (H READ THE FI RST Tl ME - REFERRALS
01/ 12/ 04 (H JUuD

03/ 31/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 31/ 04 (H <Bi || Hearing Postponed>

04/ 06/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 06/ 04 (H) Heard & Hel d

04/ 06/ 04 (H) M NUTE( JUD)

04/ 07/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 07/ 04 (H Fail ed To Move Qut OF Conm ttee
04/ 07/ 04 (H M NUTE( JUD)

04/ 14/ 04 (H JUD AT 1:00 PM CAPI TOL 120
BILL: SB 344

SHORT TI TLE. TRUSTS/ ESTATES/ PROPERTY TRANSFERS
SPONSOR(S):  SENATOR(S) SEEKI NS

02/ 16/ 04 (S) READ THE FIRST TIME - REFERRALS
02/ 16/ 04 (S) L&C, JUD
03/ 11/ 04 (S) L&C AT 1:30 PM BELTZ 211
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03/ 11/ 04

(S)

Moved SB 344 Qut of Committee

03/ 11/ 04 (S) M NUTE( L&C)

03/ 12/ 04 (S) L&C RPT 3DP 1NR

03/ 12/ 04 (S DP: BUNDE, DAVI S, SEEKINS; NR FRENCH
03/ 17/ 04 (S) JUD AT 8: 00 AM BUTROVI CH 205

03/ 17/ 04 (S) Moved SB 344 Qut of Conmittee

03/ 17/ 04 (S) M NUTE( JUD)

03/ 17/ 04 (S) JUD RPT 2DP 2NR

03/ 17/ 04 (S DP: SEEKI NS, THERRI AULT; NR FRENCH,
03/ 17/ 04 (S) OGAN

03/ 26/ 04 (S) TRANSM TTED TO (H)

03/ 26/ 04 (S) VERSI ON: SB 344

03/ 26/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 26/ 04 (H) <Bi || Hearing Postponed>

03/ 29/ 04 (H READ THE FI RST Tl ME - REFERRALS

03/ 29/ 04 (H) JuD

03/ 29/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 29/ 04 (H Bill Postponed To 3/30/04

03/ 30/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 30/ 04 (H Schedul ed But Not Heard

04/ 14/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 427
SHORT TI TLE: PROTECTI ON OF PERSONS AND PROPERTY
SPONSCR( S) : REPRESENTATI VE(S) ANDERSON

02/ 04/ 04 (H READ THE FIRST TIME - REFERRALS

02/ 04/ 04 (H HES, JUD

04/ 01/ 04 (H HES AT 3:00 PM CAPI TOL 106

04/ 01/ 04 (H Heard & Hel d

04/ 01/ 04 (H M NUTE( HES)

04/ 06/ 04 (H HES AT 3:00 PM CAPI TOL 106

04/ 06/ 04 (H Moved CSHB 427(HES) Qut of Conmittee
04/ 06/ 04 (H M NUTE( HES)

04/ 08/ 04 (H HES RPT CS(HES) 1DP 5AM

04/ 08/ 04 (H DP: Cl SSNA; AM SEATON, COGHILL, WOLF,
04/ 08/ 04 (H GATTO, W LSON

04/ 13/ 04 (H FI N REFERRAL ADDED AFTER JUD

04/ 14/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 381

SHORT TI TLE: CHI LD ENDANGERVENT DRI VI NG OFFENSES

SPONSOR( S): REPRESENTATI VE(S) MCGUI RE

01/ 20/ 04 (H) READ THE FI RST TIME - REFERRALS
01/ 20/ 04 (H) HES, JUD

04/ 06/ 04 (H HES AT 3:00 PM CAPI TOL 106
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04/ 06/ 04 (H Moved CSHB 381(HES) CQut of Conmittee
04/ 06/ 04 (H) M NUTE( HES)

04/ 08/ 04 (H) HES RPT CS(HES) 1DP 1NR 3AM

04/ 08/ 04 (H DP: WLSON, NR COGHILL; AM SEATON,
04/ 08/ 04 (H) WOLF, GATTO

04/ 13/ 04 (H FI N REFERRAL ADDED AFTER JUD

04/ 14/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 275
SHORT TI TLE: VETERI NARI ANS AND ANl MALS

SPONSOR( S) : REPRESENTATI VE(S) CHENAULT

04/ 17/ 03 (H READ THE FI RST TI ME - REFERRALS

04/ 17/ 03 (H L&C, RES

02/ 20/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 20/ 04 (H) <Bi || Hearing Postponed>

03/ 29/ 04 (H L&C AT 3:15 PM CAPI TOL 17

03/ 29/ 04 (H Moved CSHB 275(L&C) Qut of Committee
03/ 29/ 04 (H M NUTE( L&C)

03/ 31/ 04 (H) RES REFERRAL WAl VED

04/ 01/ 04 (H) L& RPT CS(L&C) NT 3DP 2NR 1AM

04/ 01/ 04 (H DP: CRAWFORD, LYNN, ANDERSON;

04/ 01/ 04 (H NR ROKEBERG, DAHLSTROM AM GUTTENBERG
04/ 01/ 04 (H JUD REFERRAL ADDED AFTER L&C

04/ 01/ 04 (H FI N REFERRAL ADDED AFTER JUD

04/ 05/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 05/ 04 (H -- Meeting Postponed to Tues. 4/6/04 --
04/ 06/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 04 (H Heard & Held

04/ 06/ 04 (H M NUTE( JUD)

04/ 07/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 07/ 04 (H Heard & Held

04/ 07/ 04 (H M NUTE( JUD)

04/ 14/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

SENATOR RALPH SEEKI NS

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of SB 344.

BETHANN B. CHAPMAN, Attorney at Law

Faul kner Banfield, PC

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 344 and
responded to questions.
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STEPHEN E. GREER, Attorney at Law

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
344.

DAVID G SHAFTEL, Attorney at Law

Law O fices of David G Shaftel, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of SB 344.

DOUGLAS J. BLATTMACHR, President

Chi ef Executive Oficer (CEO

Al aska Trust Conpany

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 344 and
responded to questions.

PETER B. BRAUTI GAM Attorney at Law

Harti g Rhodes Hoge & Lekisch, PC

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 344.

JOSHUA FI NK, Public Advocate

Anchorage O fice

O fice of Public Advocacy (OPA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
questions during discussion of HB 427.

JAMES H PARKER, Assistant Public Advocate

Anchorage O fice

O fice of Public Advocacy (OPA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 427.

BETTY WELLS, Menber

Al aska State Association for Guardianship and Advocacy, |Inc.
(ASA&A)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
427.
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KENNETH C. KIRK, Attorney at Law

Kenneth Kirk & Associ ates

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 427, provided
corments in response to questions and suggested deleting
Sections 1-4 of the proposed commttee substitute (CS), Version
l.

HEATH HI LYARD, St aff

to Representative Lesil MCuire

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 381 on
behal f of the sponsor, Representative MGQCuire.

ALLEN STOREY, Li eutenant

Central Ofice

D vision of Alaska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of the provisions
bei ng discussed during the hearing on HB 381, and responded to
questi ons.

LI NDA W LSON, Deputy Director

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
381.

DEAN J. GUANELI, Chief Assistant Attorney GCeneral

Legal Services Section-Juneau

Crimnal D vision

Department of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: Provi ded comrents during discussion of
proposed Anendnent 2 to HB 381; provided comments during
di scussi on of proposed Anmendnent 13 to HB 275.

SHARALYN WRI GHT, St aff

to Representative M ke Chenault
Al aska State Legislature
Juneau, Al aska
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POSI TI ON STATEMENT: During discussion of HB 275 and proposed
anmendnent s, provided coments on behalf of the sponsor,
Represent ati ve Chenaul t.

REPRESENTATI VE M KE CHENAULT

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 275.

JOE McKI NNON, St af f

to Representative Max G uenberg

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 275, explained
proposed Anendnents 14 and 15.

ACTI ON NARRATI VE

TAPE 04-64, SIDE A
Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Commttee neeting to order at 1:45 p.m Represent ati ves
McGQuire, Anderson, Holm Ogg, Sanmuels, and Gara were present at
the call to order. Representative Guenberg arrived as the
meeting was in progress.

HB 336 - ClVIL DAMAGES FOR UNI NSURED DRI VERS

Number 0096

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 336, "An Act I|limting recovery of civil
damages by an uninsured driver; and providing for an effective
date."

Nunber 0139

REPRESENTATI VE HOLM noved that the conmttee rescind its action

on 4/7/04, in failing to report from commttee the proposed
commttee substitute (CS) for HB 336, Version 23-LS1254\D,
Bul | ock, 2/23/04.

Nunber 0142

REPRESENTATI VE GARA objected, and asked to know the reason for
t he noti on.
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REPRESENTATI VE HOLM declined to give a reason.

A roll call vote was taken. Representatives (Ogg, Sanuels, Holm
Anderson, and MQuire voted in favor of the notion to rescind
the commttee's action in failing to report from conmttee the
proposed CS for HB 336, Version 23-LS1254\D, Bullock, 2/23/04.
Representative Gara voted against it. Therefore, the notion to
rescind the conmttee's action passed by a vote of 5-1.

Number 0248

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
336, Version 23-LS1245\D, Bullock, 2/23/04, out of commttee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE GARA obj ect ed.
Number 0297

A roll call vote was taken. Representatives (Ogg, Sanuels, Holm
Anderson, and McQuire voted in favor of reporting the proposed
CS for HB 336, Version 23-LS1245\D, Bullock, 2/23/04, out of
comittee. Representative Gara voted against it. Ther ef or e,
CSHB 336(JUD) was reported from the House Judiciary Standing
Commttee by a vote of 5-1.

SB 344 - TRUSTS/ ESTATES/ PROPERTY TRANSFERS

Number 0319

CHAI R Mc@GU RE announced that the next order of business would be
SENATE BILL NO 344, "An Act relating to the Uniform Probate
Code and trusts, including pleadings, orders, nonprobate assets,
estates of decedents, mnors, protected persons, incapacitated
persons, guardians, conservators, trustees, foreign trusts,
principal and income, and transfer restrictions; relating to
corporate voting trusts; and providing for an effective date.”

Number 0340
SENATOR RALPH SEEKINS, Alaska State Legislature, sponsor,

relayed that SB 344 deals with the Uniform Probate Code and
trusts. He went on to say:
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A real vital characteristic of [a] highly devel oped
econony is the ease with which the financial resources
flow fromone market to another. In fact, the nagnet-
like attraction between noney and the market that
offers the nobst advantageous terns is perhaps best
denonstrated within the financial services industry
itself. Over the years, the Al aska banking industry
has attracted funds to our state as a result of a
particular niche that we have successfully devel oped
in an obscure corner of the industry known as trust
and estate services. Much of this success can be
attributed to the foresight denonstrated by [the]
Al aska State Legislature. Since 1997, the legislature
has passed nunerous bills effectively naking Al aska a
premer jurisdiction for this financial specialty.
Just last year, in [SB 87], [we] adopted a nore recent
version of the Uniform Principal and Inconme Act, and
[ HB 212] updated other portions of Alaska's trust |aws
| ast year. And both were signed into |aw | ast sumrer.

And while [SB] 344 may not be as far-reaching as the

other two bills, it acconplishes nmuch the sane
pur pose. It does this by making a host of small,
technical revisions to current statute. It updates
provisions relating to "virtual representation,” it

clarifies when a trustee can be relieved of liability,
and it adds provisions which other jurisdictions have
al ready adopt ed. Keeping our trust statutes current
has a had a direct, positive inpact on our state's
econony, and, over the years, these periodic revisions
have hel ped bring hundreds of mllions of dollars of
trust assets into the state and added tens of mllions

of dollars to l|ocal bank deposits. Furthernore, it
has i ncreased busi ness activity for at t or neys,
accountants, |ife insurance agents, and brokerage

firmse in the state of Al aska.
Number 0532

SENATOR SEEKI NS concl uded:

Well, necessity, ingenuity, and routine advances in
technol ogy collaborate on a daily basis to reinvent
the world of fi nanci al products and services.
(I'ndisc. - room noise) have successfully staked out a

place in this world through our contenporary set of
trust and estate laws, and [SB 344] now seeks to
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preserve our position in what anmounts to a highly

fluid mar ket pl ace unrestricted by geogr aphi c
boundari es. It seens reasonable to us, and this bill
helps wus, to keep that noney flowng 1in this
di rection.

REPRESENTATI VE HOLM referring to Senator Seekins's conments
that hundreds of mllions of dollars of trust assets are brought
into the state and that tens of mllions of dollars have been
deposited in local banks, asked where the difference between
those two anmobunts has gone.

SENATOR SEEKI NS suggested that the difference between those two
anounts has been deposited into trust conpanies and trust funds.
In response to a coment, he indicated that the changes to
Alaska laws regarding trusts and estates are an attenpt at
staying ahead of other states' |aws pertaining to this industry.
He nentioned that a small group of [|awers, accountants, and
trust officers has been investigating how to stay on the cutting
edge regarding this issue, and that it is this small group that
has brought forth the concept of SB 344.

Nunmber 0658

REPRESENTATI VE GARA nentioned that he is "sold® on what he
referred to as the economc part of the bill, that which
pronotes the industry in the state. He noted, however, that it
seens odd to him that there have been three bills on this
subject in such a short span of tine.

SENATOR SEEKINS offered that the aforenentioned group brought
forth the concepts of those three bills and relayed to him that
they were the refinements that Alaska |aw needed in order to
keep up with what other states are doing regarding the trust
i ndustry. He offered his belief that these changes clarify
trust law and will aid in devel oping the industry.

CHAIR McGQUIRE recalled other, past legislation on this issue,
and characterized it as a very conplex, ever-changing area of
| aw. She offered her belief that the Del aware |egislature has
been known to convene a session for the purpose of updating the
| aws pertaining to this industry.

Number 0952

BETHANN B. CHAPMAN, Attorney at Law, Faul kner Banfield, PC, said
she wants to testify in support of SB 344, and would focus her
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comments on two of its provisions. Referring to Sections 2 and
4, she said:

The current |aw that we have for notice provisions in
probate and trust proceedings is out of date and is
not consistent with our new, conplex [trusts] and,
particularly, dynasty trusts that can last, now in

perpetuity. Section 2 expands the doctrine of what's
known as virtual representation - but really it's
called substitute notice - and this doctrine wll

allow notice to be served on one or nore persons who
have (indisc.) interest with respect to [a] particular
issue in a trust or estate nmatter so long as there is
no conflict of interest. And the nodifications that
are contained in Section 2 really just expand and
explicitly include specific types of gifts that are
commonly found in trusts. | believe that this change
wll insure that parties have access to the courts in
a very efficient manner, and is nore consistent wth
the types of trusts we are now seeing in Alaska and in
all other states as well.

The other provision | wanted to focus on is Section 4,

and that [pertains to] I|imtations on proceedings
agai nst trustees. Currently, we do not have a statute
of limtations ... for proceedings against trustees
for breach of trust wunless there's been a final
account, and many times [there] ... can be a very |long
period of time before any clainms can be brought
agai nst a trustee. A final account is only rendered
when the trust relationship is term nated. In |ight

of the fact that we now have trusts that can last in
perpetuity, and if there's been no termnation of the
trust relationship or trustee relationship, we may
find ourselves in a situation where we have costly and
extrenely conplex litigation arising out of a claim of
a breach of trust that may have happened many, many,
many years prior to the time the claim was brought to
the courts.

Under current law, there is a six-nonth statute of
limtations for any claim by a beneficiary against a
trustee once a final accounting has been rendered.
This proposal expands the statute of limtations to
cover clains that could be brought on any interim
accounting that may be rendered, so long as the
beneficiary is provided notice of the Ilimtation
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period. Under the current law there is no requirenent
that the beneficiary be notified of the tine
limtations to bring a breach of trust claim now,
this provision would expand the six-nmonth limtation
period to cover interim accounting, but also require
the trustee to provide the beneficiary notice of the
time limt. That notice provision is consistent with
what we have in the probate code when we're dealing
wth an estate that is going through probate rather
than a trust.

Nunber 1152
MS. CHAPMAN concl uded:

| testify in support of SB 344, and point out that yes

it is the third bill, recently, that we' ve seen, but
in the last few years there have been nmajor changes in
trust laws, which ... hadn't changed for decades. As
those |l aws change, | believe Al aska needs to continue

to be in the forefront of having trust laws that are
nodern, provide opportunities to both Alaskans and
nonresidents to bring their noney to Alaska, and help
the industry. "1l be happy to answer any questions
t hat anybody may have. Thank you.

M5. CHAPMAN, in response to questions, said:

| don't think people are going to read their interim
accountings any less than they're going to read a
final account. And | believe the six nonths is
consistent with the approach that it's used in all
probate proceedi ngs and trust proceedings, and that is
that when you're dealing wth this type of a
relationship, which is ... a fiduciary relationship,
[then] ... those accountings are very detailed and are
designed to provide information to a beneficiary so
that they know what has happened in an interimperiod.

And | don't believe that they're putting us at risk

and [ believe] that the six-nonth statute of
limtations is consistent with how we approach all
trust proceedings, which is: you don't want these to
sit around and continue to potentially be brought many
years |ater, because you put the trust at risk - not
just the trustee - [since] ... many tinmes you have a
beneficiary who may becone disgruntled down the Iine,
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and if they can go back that nany years, you're
putting all the other beneficiaries at risk as well.

| believe the six-nonth statute of Ilimtations is
protective of all the beneficiaries of a trust, and
nore so than | think it's protective of a trustee,

because it ensures that you cannot allow a disgruntled
beneficiary, nmany years later, to bring a claim -
whether it's valid or brought in bad faith - and tie
up trust assets, [and] cause a trustee to defend a
claim which, if the trustee has not breached their
fiduciary duty, ... [is] paid from the trust assets.
And | believe this will ensure that those clains are
brought in a tinmely nmanner.

M5. CHAPMAN, in response to further questions, indicated that
all breach of trust clains, including those arising from fraud,
woul d be covered under the legislation, and that if an attorney
is serving as a trustee, the bill would "reduce the tail," but
noted that her firms policy precludes attorneys serving as
trustees and so she isn't sure that many attorneys do that.

Nunber 1473

STEPHEN E. GREER, Attorney at Law, relayed that "this has been a
coordinated effort by a group of attorneys." He offered his
belief that SB 344 is a very good bill, and noted that one of
the reasons "we cone forward every year with a new bill is that
it takes an incredible anmobunt of tinme to research ... the bill,
to research the law, and pass it around to other nmnenbers."”
Al aska is very fortunate to have a group of attorneys that are
so interested in the area of law in which they practice that
they are willing to put forth this effort, he opined, adding,
"we can't do it all at once and [so] we've taken it piece by
pi ece."

Nunber 1540

DAVID G SHAFTEL, Attorney at Law, Law Ofices of David G
Shaftel, PC, noted that five states - Al aska, Delaware, Nevada,
Rhode Island, and Uah - have enacted laws dealing wth
spendthrift trusts, abolishing the rule against perpetuities,
and providing tax- and asset-protection approaches for estate

pl anners and their clients. He, too, noted that both Al askans
and nonresidents are able to take advantage of Alaska' s |aws
pertaining to trusts and est at es, but cautioned that

nonresi dents can al so chose to take advantage of simlar laws in
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ot her states. He spoke of a national conference attended by
active estate pl anni ng att orneys and estate pl anni ng
accountants, and relayed that a nunber of provisions in SB 344
were either already enacted by other states or were discussed at
the | ast conference.

MR. SHAFTEL referred to Sections 3 and 8-11, and said that these
provi sions deal with subjects such as noving trusts to Al aska;
clarifying that spendthrift trust limtations are intended to
cone within the bankruptcy code's spendthrift trust restriction;
providing for a qualified personal residence trust (QPRT) and a
grantor retained annuity trust (GRAT); providing, with regard to
spendthrift trusts, that fraudulent transfer liability goes
against the settlor that conmts the fraudulent transfer;
providing protection for the trustee and other persons who form
limted partnerships or limted liability partnership for the
purpose of mnimzing federal estate tax; and providing that any
action brought to challenge a transfer to a trust be brought in
Al aska.

MR. SHAFTEL nentioned that SB 344 al so contains: a couple of
technical corrections to [Alaska's version of] the Uniform

Principal and Inconme Act; a savings-clause provision - in
Section 7 - pertaining to marital trusts; and an elimnation -
in Section 1 - of the 10-year limtation on voting trusts. In
conclusion, he said he thinks SB 344 is an excellent bill, and

he urged nenbers to support it.

REPRESENTATI VE GRUENBERG renar ked that Section 7, which pertains
to marital trusts, appears to "keep the tax status even if
sonebody | eaves the magi c | anguage out of the trust."

MR. SHAFTEL concurr ed.
Nunber 2021

REPRESENTATI VE CGRUENBERG asked whether additional |anguage to
that effect ought to be inserted in the bill

MR. SHAFTEL replied:

It's an interesting idea. W do put such |anguage in
our trusts. ... In other wrds, we have genera
savings clauses that are simlar to what you're
tal king about, where we indicate that [there's] the
intent, for exanple, if we're dealing with a marital
deduction trust, ... to qualify for a nmarital
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deduction and that all of the |anguage and provisions
of this trust instrunent will be so construed ...
Code "2056."

order to qualify under Internal Revenue

in

So you're right on; | nean, your suggestion is a good

one. Now, in state law, generally what

you see

these nore specific types of savings provisions

and there're two of them that vyour |o

oki ng at

are

in

Section 7, one of which is already our law, and that

| ast sentence, which we're adding. Let our

sonme thought to your suggestion, and perh

aps

group give
this

[issue] will cone back to you again and maybe we can

i nprove on this.

REPRESENTATI VE GRUENBERG renmarked that if such

prepared within the next few days, perhaps it
the bill via a floor anmendnent.

Nunber 2133

REPRESENTATI VE GARA turned attention to Sect
appears to preclude creditors from going after
the owner of the trust is guilty of w ongdoing.
MR. SHAFTEL replied:

If the evildoer in your scenario had

and fraud or other conduct ... was involv

| anguage were

could be added to

ion 11,
a trust

said it
even if

transferred
assets to a spendthrift trust well before the actions

ed here,

that trust had been set wup correctly and
i ndependent
trustee who had absol ute di scretion to
or anot her
menber of his famly, then the harmed party could not
get at the assets in that trust. And that's true

i npl enented correctly and there was an

distributions to that particular person

whet her we're tal king about a self-settled trust

third-party trust.

and

was

make

or a

If that person's parents had created a spendthrift
trust - and keep in mnd, we're talking about

irrevocable trust that that person has
hi nsel f, over anynore ... - and then at

[ an]

no control,

a |later
in his life he went out and commtted a fraud or

time

a

theft or sonmething worse, you couldn't get at those

assets in that trust. That's just the |aw,

that's the

law in every state in dealing with spendthrift trusts,
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and it's the law in five states dealing with self-
settled spendthrift trusts if they were created,
funded, and are truly independent and inplenented
correctly.

Nunber 2270

REPRESENTATI VE GARA asked how current law will be changed by
[ Section 11].

MR. SHAFTEL replied:

[ Proposed] subsection (I) in Section 11 is a provision
that we are taking alnost verbatim from Del aware and

Rhode Island. ... The purpose of this section is to
require that if soneone is challenging a transfer to a
trust -- let's take your scenario, and in you're
scenario ... - and we're primarily dealing ... wth
nonresidents - a nonresident in New York argues that

the person who set up this Alaska trust conmtted a
fraudulent transfer. And to give you an exanple of a

fraudulent transfer: let's take your scenario but put
it in New York state, and say that this person, after
or ... while he was in the process of defrauding the

victim also transferred assets to a trust in Al aska.

That's a fraudulent transfer and it should be set
aside. And what this provision says here, though, is
that the action to set aside has to occur in Al aska
and not in New York. And what's inportant about that
is, it has Alaska' s procedural |aw apply then, Al aska
statute of limtations applies to it, and [an] Al aska
court gets to judge the validity of this Al aska trust,
which is set up under Alaska law. This is, as | say,
: a provision that's been enacted in both Del aware
and in Rhode Island ... for exactly the purpose that
| " ve descri bed.

REPRESENTATI VE GARA said he just wanted to nmke sure that this
provision is not giving people the ability to avoid paying for
their m sconduct by putting noney in a trust.

MR. SHAFTEL opined that this provision neither allows such nor
is intended to all ow such.

REPRESENTATI VE GARA remarked that if that is the case and
fraudul ent transfers are already precluded by |aw, why add new
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| anguage that includes this rule that says one can't recover
fromthe person's trust.

TAPE 04-64, SIDE B
Number 2390

MR. SHAFTEL replied:

When you get into the area of conflict of |aws dealing
wWth trusts and dealing with fraudulent transfers and

dealing with which state's statute of limtations -
not substantive law - ... applies, if ... the
forum state, which is Alaska, ... has a provision in

its law that says that its law and its courts are
going to have jurisdiction, then that procedural
statute of limtations provision will be applied, even
if they were to apply the substantive |aw of New York
in our exanple. So ... our Alaska court could decide
to apply New York's substantive fraudulent transfer
| aw, under the basic rules ... in the area of conflict
of law, but they would apply Alaska's statute of
limtations |aw because we have this choice of |aw
provision in our statute.

REPRESENTATI VE GARA asked where in existing law it says that a
person cannot go after the trust assets of sonmeone who
victim zed hi m her

MR. SHAFTEL said it is located in AS 34.40. 110.

CHAI R McGUI RE concurred.

REPRESENTATI VE CGRUENBERG turned attention to page 10, line 4,
whi ch specifically states that it's the superior court that has
jurisdiction, and asked whether there is any reason why the
| anguage coul dn't just say "courts of this state.”

MR, SHAFTEL said there is no reason why it couldn't.

REPRESENTATI VE GRUENBERG turned attention to page 9, lines 13-

14, which says: "(4) at the tinme of the transfer, the settlor
is in default by 30 or nore days of nmking a paynment due under a
child support judgnent or order.". He noted that this |anguage

appears to focus on the tinme of the transfer, and that if one
were sinply up to date on child support paynents, the assets of
the trust could not be accessed. He asked M. Shaftel to
conment .
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Nunmber 2186
MR SHAFTEL renar ked:

This provision has been discussed at Ilength wth
regard to prior bills, and actually it goes back to
the original bill in 1997. ... The problem wth
changing this provision and broadening it to cure what
you're concerned wth is that ... Dbasically what
happens is, you destroy the transfer tax mnimzation
benefit of these trusts, and ... all gifts to these
trusts would be inconplete gifts and all of the trust
assets would be included in the settlor's gross estate
at death, and we would deprive Al askans of the ability
to save transfer taxes by using these trusts. ... It
woul d be a shane to do that.

Now, the discussions in the past have pointed out

[that] there's no experience ... wth these trusts
being used by "deadbeat dads or deadbeat nonms" ... to
defeat child support, and that the tax benefit that |
just referred to greatly outweighs the hypothetical.

And from a theoretical st andpoi nt C you're
absolutely <correct, but it greatly outweighs our
experience. And if we ever do have an experience

where this beconmes a mmjor problem or a significant
problem then it should be addressed, but right now
the price is way too great.

CHAIR MGU RE concurred that this issue has been addressed
during hearings on prior legislation, adding that the Child
Support Enforcenment Division was consulted on this issue wth
the result being that the 30-day tinefranme was picked as a
conprom se. She offered her belief that it would create
uncertainty to change the current |anguage to address the renote
possibility that soneone would get current on his/her child
support paynents in order to default at a | ater date.

REPRESENTATI VE GRUENBERG asked whether there m ght be | anguage
they could add such that if sonmeone l|ater defaults on child
support, he/she runs the risk of "the whole thing falling."

MR. SHAFTEL rel ayed that he would give that concept sone thought
during the interim

Number 2013
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DOUGLAS J. BLATTMACHR, President, Chief Executive Oficer (CEO,
Al aska Trust Conpany, said that he supports SB 344, and thinks
it enhances what's been done since 1997, has created a nunber of
jobs in Al aska, and has brought a lot of deposits to Al aska and
a lot of noney directly to [the estates] of Al askans.

REPRESENTATI VE GARA turned attention to Section 4, and said it
appears to protect nenbers of the industry from consuners and,
thus, troubles him because he doesn't feel that consuners wl|l

| ook at an interim accounting as closely as they will a final
accounting. He asked M. Blattmachr how he woul d feel about the
bill if it passed out of conmttee w thout Section 4.

MR. BLATTMACHR repli ed:

W think this is an inportant provision, and it was
recommended to us at the national conference that [M.

Shaftel] nentioned. | think one of the differences is
that ... we have, now, perpetual trusts, that al nost
every one we have is a perpetual trust that in theory
can last hundreds if not a thousand years. [ So]

if you have a trust that was started 100 years ago,
all of a sudden, without this provision, a beneficiary

could say, "CGee, | didn't like your action that you
took 100 years ago; |ooking in hindsight now, you
should have invested in sonme other type of
investnent.” And ... there's ... no tine limtation,

and there won't be any. And | think the fact that

now, when you get a final accounting, you are not
notified that you have any tinme restriction; you're
just given a final accounting.

You may look at it, you may not, but you have a six-
nmonth ... wndow to look at it. [Under this
provi sion], you have to be told that you have a six-
nonth wi ndow, and the statenents that you receive have
to be sufficient enough to have let you know that
there was a problem So it can't be that ... a
st at enent IS sent and doesn' t di scl ose this
information and then you're off the hook; it has to
have the information so a reasonable person could see
what you did. So we think it's a very inportant
provision, and we think it will attract a lot of
additional business to Alaska and we think a lot of
trusts wll be sent to Al aska.
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Nunber 1874

REPRESENTATI VE GARA asked how a shorter statute of limtations
will attract npre trust business to Al aska.

MR. BLATTMACHR said a shorter statute of Iimtations wll
el imnate unnecessary trust litigation. What happens now, if a
beneficiary of a trust that was started 200 or 100 years ago
decides to take an action against a trustee, the trustee has the
ability to use the trust assets to protect itself, and if, after
costly and lengthy litigation, the trustee is found to not have
done anything wong, the trust would have spent a significant
sum of noney on sonething that happened 100 or 200 years ago. A
lot of people like the fact that there is a statute of
limtations, he opined, and that beneficiaries of trusts are a
little nmore involved in their trusts than they nmght be in their
br oker age accounts.

REPRESENTATI VE GRUENBERG  asked who woul d receive t he
notification in instances where the beneficiary is nentally
di sabl ed, for exanple, and is therefore represented by another
person, and whether "adequate disclosure”™ would nean adequate
from the point of view of the Dbeneficiary, of t he
representative, of a trust officer, or of "a reasonable person.”
He opined that it should nmean adequate from the point of view of
the recipient of the information, and remarked that this
provi sion does not seemto be drafted from the consumer's point
of view and, thus, concerns him

MR. SHAFTEL replied:

We've wused interim accountings wthout this statute
because we feel it's to the beneficiary's advantage,
as well as ... for the trustee's protection, to at
| east annually give an accounting and set wup a
procedure. And [we've] done this just through the
court system where we'll ask for a hearing, and we
will ask that if a beneficiary has any objection, that
they cone in within a period of time and make their
obj ection [known] at that hearing.

Number 1723
MR. SHAFTEL added:

And we're doing this with the hope that that wll
draw their attention to what's been done over the past
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year . C | t seems to ne it's much to the
beneficiary's advantage to be focusing on [his/her]
trust every year than to have a long period of tine.
Now, sonme trusts that we're tal king about that would

be covered by this statute, the one | was just
referring to, went on for about 10 years and then it
was w apped up. | t was, in effect, trust
adm nistration after the surviving spouse died. The
trusts that [M. Blattmachr 1is] referring to are
trusts that don't have final accountings - they just

conti nue on and on and on.

And it does nmake a lot of sense for both the trustee
but also equally for the beneficiary to focus on these
trusts every year and have an interim accounting,
which is what we're tal king about here, that they have

to focus on. But if sonething's wong, it wll have
occurred in the last year and they'll have the
evidence and the people around who can verify that
sonet hing went w ong. It seens to ne it's to the

beneficiary's disadvantage to be lulled into letting
that trust just sit there and at sone point perhaps

they'll look at it, have years go by - where there's
been [a] breach of trust or sonething else ... where
they were harnmed - and then have to go back and try

[to] figure out what happened and try [to] find the
peopl e and gat her the evidence.

So there's sone real advantage in interim accountings
and having a procedure that focuses both the
beneficiary, for the beneficiary's protection, and the
trustee, for the trustee's protection, and gets that
segnent of tinme resolved one way or another.

REPRESENTATI VE GRUENBERG opi ned, though, that under the |anguage
in Section 4, a plaintiff's lawer could sinply nmake the claim
that the report did not adequately disclose information
pertaining to a potential breach of trust.

MR SHAFTEL renar ked:

Adequate disclosure is a concept that we're very
famliar wth in the trust and estate area. It's in
the Internal Revenue Code. And ... that | anguage that
was dropped - ... "full discloser” - ... was felt to
be anbi guous and require sone type of perfection that
couldn't be reached. So it's not a standard that

HOUSE JUD COW TTEE -21- April 14, 2004



we're unfamliar wth. ... Cever attorneys

get that far. But again, what this provisi
understand it, is designed to do, is to
statutory support for interimaccountings.

Number 1491

in both
sides can always nmeke argunents, and ultinmately those
will have to be resolved by the court system if

on,

t hey
as |

provi de

MR. SHAFTEL asked Representative Gara to comment on the consuner

protection aspect of this provision.

REPRESENTATI VE GARA r enar ked:

| just think you're going to get a mxed bag of

clients: those who pay really close attention to
their interim statenments, and those who don't. "' m
thinking of a conpromse that seens to neet the
concerns that you nentioned ... [and] neets ny
concerns too. The conpelling argunent that you make
is, you don't want sonebody, 100 years later, to file
a negligence claimagainst you. That nakes sense. On
the other hand, |I'm not so confortable giving them
only six nonths. That's one thing. The other thing
is, again, | understand [that] you don't want sonebody
to file a ... claim against you a long, long, |ong
time later, but if it's fraud or theft of deceit - and

there are commonly exceptions for that kind of conduct

in the law - | guess I'm not so thrilled about
shortening the statute of limtations for those
t hi ngs.

So | what I'm thinking of is changing the six-nonth
period, [for] the interim accounting, to three years;

you don't have to wait your whole life to hear about a
claim in that circunstance, just three years, [and]
we've historically had statute of limtations up to

six years and ten years for property clains and things
i ke that. That woul d be one thing. And the other

would be to say that the new anmendnent
propose, that applies to a date from the

accounting, applies for breach of trust except

when that breach is fraud, theft, or deceit.

REPRESENTATI VE GARA conti nued:
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And | can imagine cases of fraud, theft, or deceit.
) In a down stock narket you expect that you're
portfolio is going to shrink and you don't notice that
[it] shrunk by an extra $100,000 and [that] it shrunk
by the extra $100,000 because sonebody took your
noney, and, as sonebody who expected to |ose noney
during that down nmarket, you just didn't go and

guestion whether or not sonebody ... stole noney from
you, but | suppose sonebody could cone back and say,
| ater on, you should have noticed, you should have
been nore mstrustful. And so what |I'mthinking of is

just that, to give you what you're asking for except
for in the those cases of egregious conduct, and to do
it for three years rather than six nonths. How woul d
that sit with you?

MR. SHAFTEL replied: "Personally, | don't have a problem with
either of those changes, but | would like to defer to [M.
Blattmachr] and Peter Brautigam who are involved in this
provision."

Number 1363

PETER B. BRAUTIGAM Attorney at Law, Hartig Rhodes Hoge &
Leki sch, PC, offered:

My only thought is ... that three years seens very
|l ong, especially for an interim accounting issue,
because that can affect future accountings and the way

the trustees are going to be investing the noney.
"1l defer to [M. Blattmachr] on that issue. But the
other point is, the current statute provides for a

six-nmonths [period] after the final accounting. I's
the proposal that that would also be changed to three
years and, if so, | would encourage the group not to

go for a three-year [period] on the final accounting.

REPRESENTATI VE GARA responded: "My understanding is that you
have changed the date from the final accounting to from the
interimaccounting. R ght?"

REPRESENTATI VE GRUENBERG offered his belief that Representative
Gara is suggesting that they change the "six nonths" on line 6
of page 5, and leave the "three years" on line 12 of page 5. He
opined that it mght be best to have a three-year statute of
limtations on the final accounting and a shorter statute of
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limtations on the interim accounting. He suggested making it a
two-year statute of limtations for the interimaccounting.

MR. BRAUTI GAM said that if "a client of mne would go to court
and get a final accounting approved by the court, what we would
advise our trustees [to do] is to hold onto the noney for
another three years, which would require tax returns and things
of that nature.” He added that he would prefer a six-nonth
statute of limtations on the final accounting.

REPRESENTATI VE GRUENBERG pointed out, however, that current
| anguage in the  bill specifies a three-year statute of
limtations on final accountings. Thus, wouldn't M. Brautigam
gi ve that advice anyway? he asked.

MR. BRAUTI GAM replied that it would depend on who the trustee is
and what the issues are.

MR. BLATTMACHR concurred that it would depend in the facts and
ci rcunst ances.

REPRESENTATI VE GRUENBERG suggested that this issue be |ooked at
nore thoroughly before [noving the bill fromcomittee].

Nunmber 1188

CHAIR MGQU RE relayed that SB 344 would be held over for the
pur pose of considering this issue further.

HB 427 - PROTECTI ON OF PERSONS AND PROPERTY

Nunber 1160

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 427, "An Act relating to guardianships and
conservatorships, to the public guardian and the office of
public advocacy, to private professional guardians and private
prof essional conservators, to court visitors, court-appointed
attorneys, guardians ad litem and fiduciaries, and to the
protection of the person or property of certain individuals,
including mnors; anmending Rules 16(f) and 17(e), Al aska Rules
of Probate Procedure; and providing for an effective date.”
[Before the commttee was CSHB 427( HES) . ]

Nunber 1129
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REPRESENTATI VE ANDERSON, sponsor, made a notion to adopt the
proposed conmttee substitute (CS) for HB 427, Version 23-
LS1627\1, Bannister, 4/14/04, as the work draft. There being no
obj ection, Version | was before the conmttee.

REPRESENTATI VE ANDERSON explained that Version | enconpasses
changes and recomendations nade in the House Health, Education
and Social Services Standing Conmittee. He offered his belief
that HB 427 will go a long way towards preventing exploitation
and m streat nent of vul nerable and incapacitated adults
receiving the services of a private guardian or conservator, and
relayed that it was drafted with input from the Al aska State
Associ ation for Guardianship and Advocacy (ASAGA) Inc., Ofice
of Public Advocacy (OPA), Adult Protective Services, Ofice of
the Long Term Care Onbudsman, Disability Law Center [of Al aska],
Seni or Advocacy Coalition, and [judicial branch of governnent].

REPRESENTATI VE ANDERSON nentioned that professional guardians -
both private and public - and famly guardi ans provide services
to approxi mately 2,500 disabled, vulnerable, Al askan adults. He
noted that under current |aw, private guardians and conservators
- individuals with the responsibility to make housing, |egal,

and nedi cal decisions for the disabled, infirmnmentally ill, and
seniors - are conpletely unregulated by the state. Many ot her
states regulate private guardians, he remarked, because

vul nerable and incapacitated adults are easy prey for those
wi shing to exploit them

REPRESENTATI VE ANDERSON said that HB 427 grants the state
regulatory authority over private guardians and conservators,
and establishes mninum qualification standards. State
over si ght, he  opi ned, wi | | ensure that vul nerable and
incapacitated adults receive the care that they deserve. Under
the bill, the Division of GOccupational Licensing would have the
authority to revoke a private guardian's license if he/she is
found to have abandoned, exploited, abused, or neglected soneone
in his/her care, or [is shown to be] unfit due to professional
i nconpetence. |In conclusion, he said he supports the bill

REPRESENTATI VE GRUENBERG asked whether HB 427 was nodel ed after
| egi slation in other states.

REPRESENTATI VE ANDERSON sai d he believed so.

Nunmber 0928

HOUSE JUD COW TTEE -25- April 14, 2004



JOSHUA FI NK, Public Advocate, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Admnistration (DOA), thanked
Representative Anderson for introducing HB 427, «calling it
inportant legislation. He went on to say:

In this state we regulate barbers, hairdressers,
acupuncturists, [and] ... concert pronoters, but we
don't regul ate guardi ans and conservators who ... take
care of incapacitated and vulnerable adults, who are
in positions where they very easily «could Dbe
expl oi t ed. And we've had sone situations of concern
over the past couple of years. This |egislation,
whi ch was nodel ed off of pieces of Arizona's |aw [and]
Washington [state's law] was put together wth a

nunber of groups .... I do want to say, |'m indebted
to those people | worked with - | Jonly] ... took
their product and brought it to Representative
Anderson ..., [and] | am grateful that he introduced
t hat .

MR. FINK, in response to a question, explained that Arizona,
Washi ngton, California, and Texas have laws that require
registration; those laws were |ooked at during the devel opnent
of HB 427.

REPRESENTATI VE GRUENBERG directed attention to Section 6,
regarding the appointnment of a guardian ad |item and asked
whether it nodifies Rule 17(c) of the Alaska Rules of Givil
Procedure. He opined that if it does, then there should be an
anendnent to the title reflecting that.

MR. FINK offered his belief that the bill does not amend Rule
17(c) of the Alaska Rules of Civil Procedure, but offered to
research that issue.

REPRESENTATI VE CGRUENBERG opi ned that the |anguage on page 11,
line 21, takes away the courts discretion regarding the
appoi ntnment of a guardian ad litem

Number 0661

JAMES H. PARKER, Assistant Public Advocate, Anchorage Ofice,
Ofice of Public Advocacy (OPA), Departnent of Admnistration
(DAA), offered his belief that although Rule 17(c) allows the
court to appoint a guardian ad litemto sue or defend on behalf
of a infant or inconpetent person, Section 6 is not creating a
right for a guardian ad litem instead, Section 6 nodifies
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existing statute - Title 13 - regarding the process of
appointing a guardian ad litem and his/her primary function.
Additionally, Rule 17(c) says in part, "The court shall appoint
a guardian ad litem for an infant or inconpetent person not
otherwi se represented in an action". He offered his belief that
the bill doesn't nodify Rule 17(c).

REPRESENTATI VE GRUENBERG poi nted out, however, that Rule 17(c)
also says in part "or shall make such other order as it deens
proper”, and opined that this |anguage gives the court
di scretion.

CHAIR MGUI RE and REPRESENTATIVE GRUENBERG nentioned that the
commttee would be requesting an opinion on this issue from
Legi sl ative Legal and Research Servi ces.

Nunmber 0556

BETTY WELLS, Menber, Alaska State Association for Guardianship
and Advocacy, Inc. (ASAGA), relayed that she is chair of the
task force that sought assistance from the various groups that
devel oped HB 427, that she is affiliated with the National
Quar di anship Association, 1Inc., that she wirks as a "court
visitor” in Anchorage and its surrounding area, and that she has
been involved with the issue of adult guardianship for the |ast
15 years. She went on to say:

I'"'m aware that Alaska is not alone in reviewing and
changing the statutes to protect vulnerable adults.
Al t hough nost of the changes proposed in this bill
clarify current statutory |anguage and practice, there
is now legislation proposed to regqulate private
agencies, and | believe that to be a vital part of the
bill. Wth sone abuse that we uncovered in a court
trial on the viability of a private agency in 2001 and
in 2002, we discovered that we really couldn't
continue to operate w thout some form of registration
or licensure of private professional guardians.

Qur current statute |leaves us vulnerable to a system
where there is opportunity for corruption, as
di scovered in our own court case. And, as stated
bef ore, there are no regulations providing any
oversight to private guardi anship agencies. The court
nonitors individual guardianships, and our statutes
have provi si ons for mandat ory reporting;
unfortunately, it's not adequate for the oversight
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that we need. Passing this legislation wll assist
the courts by licensing professional guardians. It
will take the question of an agency's qualifications
or viability out of [the] court system and allow them
to concentrate on the nerits of each case.

|'ve learned that Alaska is a |leader with respect to
respondent’'s rights in adult guardi anship cases: they
have the right to an attorney, to a hearing, to a jury
trial on the issue of incapacity; [and] we have a
great public guardianship program for those indigent
adults who qualify. There is room however, for
private agencies in Alaska, and [the] ASAGA supports
the appointnent of private agencies when appropriate.
By mandating regulations and the establishnment of

prof essional standards, Alaska will continue to be a
| eader with respect to these issues. Passing this
bill wll go a long way in putting the trust back into

the system

M5. VELLS concl uded:

[ The] ASAGA anticipates only a small nunber  of
licenses will be issued, and anticipates no fiscal
note, as the fees generated for obtaining the |icense
wi || cover the costs. Li censure w | ensure

continuing education in the areas of guardianship, and
[the] ASAGA already sponsors at |east one conference
each vyear, where people can get their continuing

[ education]. The bill also outlines m ni num
educational requirenments for famlies and friends that
wish to becone appointed. I'd like to thank

representative Anderson for sponsoring HB 427, and the
[ House Judiciary Standing Commttee] for hearing this

bill and [providing nme with] the opportunity to voice
ny support.
Number 0335

REPRESENTATI VE GRUENBERG gave an exanple of a case in which a
wonman's forner attorney had been appointed as her guardian ad
litem even though he had access to confidential information
about her and ultimately used that information against her, and
suggested that Section 6 mght need to be altered to ensure that
such a person would be renobved as a guardian ad |item because of
a conflict of interest.
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MR PARKER of f er ed:

| can tell you what the thinking was behind [this
proposed] anmendnent [to current statute]. The statute
currently provides for the appointnment of a guardian
ad litem but that is the first thing that occurs with
the appointnment of an attorney to represent the
respondent, and the attorney is to act wunder the
traditional attorney-client nodel, where the attorney
advocates for the express wishes of [his/her] client.

There has been, national |y, criticism of t he
effectiveness of representation of respondents in
guardi anship cases. I don't think we have a
tremendous problem here, but ... it [has] been noted

that at times there's been a tendency for attorneys,
when they are representing incapacitated persons, to
advocate, not for what the client says, but for what
they believe is in the client's best interest.

The feeling was that this statute, as it currently is
witten, is not clear enough that the attorney should
act as an attorney unless it is inpossible for the
attorney to ascertain, or for the client to
comuni cate, what their wshes or preferences or
desires are concerning the issues at stake in the
guar di anshi p case. So the way we would hope this
would work is that a person enter an appearance as an
attorney or, nore frequently, they would be appointed,
because nost attorneys for respondents in guardi anship
cases are appointed. Wien they visited with their
client, they would certainly attenpt to have a
conversation about the issues at hand and what the
client's position would be. But ... | can tell you,
there are a certain nunber of cases where a person
[is] going to be nonverbal or perhaps they're in a
coma, and at that point, you sinply cannot act as an
attorney in the traditional sense, where you're
advocating for your client's w shes.

TAPE 04-65, SIDE A
Number 0001

MR. PARKER conti nued:
At that point, it wuld be appropriate for the

attorney to request that they be treated as a guardi an
ad litem and then the statute provides guidance as to
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how the analysis should take place [regarding] what
the attorney, who's acting as guardian ad litem 1is
going to advocate for, and to nmake sure that it's not

just a matter of saying, "Wll, we agree wth the
visitor's report,” that there is an inquiry. But the
purpose of this legislation ... is to clarify that

consistent wth your ethical duties, you act as an
attorney representing your client's wshes despite
their incapacity. And as you know, the code of
pr of essi onal responsibility mandat es t hat
attorneys treat their clients, and act as attorneys to
the greatest extent possible, in the ordinary way when
they have clients with incapacities.

It should be noted that in the sanity context, when
[an] attorney is appointed to represent sonebody who's
the subject of an involuntary commtnent petition, the
attorney acts as an attorney and ... |'ve never heard
of (indisc.) to guardian ad litem I think this
recogni zes there are situations where there needs to
be a guardian ad |item appointed, but al so
acknow edges that it's a slippery slope, and that
there should be nore objective standards about when
you do that and it should be only when you cannot
ascertain your client's position or your client [is],
at that time, incapable of comrunicating [his/her]
wi shes.

Nunber 0152

KENNETH C. KIRK, Attorney at Law, Kenneth Kirk & Associ ates,
offered to address this issue as well.

REPRESENTATI VE CGRUENBERG suggested instead that the interested
parties sinply consider the issue, adding that he just wants to
ensure that the court would not be able to appoint sonmeone as a
guardian ad Ilitem if he/she intended to wuse confidential
i nformati on agai nst his/her client.

MR. KIRK offered his belief that the Al aska Rules of Evidence
would be the appropriate place to include |anguage to that
ef fect. After noting that he has been involved in a lot of
conservatorship and guardi anship appointnents, he relayed that
he has never used guardian ad |item powers except in situations
where the client was really not able to express a preference,
for exanple, the client was comatose or catatonic. Short of
such an inability, he opined, a client has a constitutional
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right to be represented by an attorney that wll act as the
client w shes.

MR. KIRK also pointed out that Rule 1.14 of the Al aska Rules of
Prof essi onal Conduct speaks to "the decisions the attorney has
to go through, ethically, when deciding whether to ask for a
representative for the client C in a guardianship or
conservatorship context, where perhaps the main issue of the
litigation is whether the person is conpetent."” It would be
probl ematical under Rule 1.14, he opined, to turn on one's
client as portrayed in the exanple given earlier by
Represent ati ve G uenberg.

Nunber 0362
MR. KIRK, speaking to the bill, said:

| Iitke this bill except for one aspect and that's
Sections 1-4, which basically create a new regul atory
reginme for guardians and conservators. It's not a bad
bill in isolation, and if we had a l|ot of people
clanoring for this kind of work, | think it'd be an
excellent idea. The problemis, we don't; we are very
shorthanded. ... Basically we have two people who do
private guardianship work in the greater Anchorage
area and | think one other that does conservatorship
work. ... To put up additional barriers to entry into
that field is a real problem

These provisions are not only going to nmake it nore
difficult for people to get into ... this thing,

[but] basically you have to cone up with sonme noney
and junp into it whole hog; you wouldn't be able to go
into it sort of bit by bit maybe while working at sone
other job and taking a few of these cases and

eventually building up a clientele. And it applies
even if there's only one client. For example, if
[you] have sonebody who needs a |ot of guardianship
assistance and has a friend who's willing to do that
but the friend wants to be paid for the substantial
commtment of tinme, as | read the bill, that person

would have to go through and qualify as a private
guardian if he's going to [get] paid for it.

But even aside from that, I'm just really concerned

about [the fact that] we have enough trouble getting
people to do this kind of work; we already have a way
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- basically [via] the probate court - to nake sure
that people who are inconpetent or unqualified or who
(indisc.) need other necessities - such as posting a
bond if necessary - are kept out. And so 1'd really
encourage taking out Sections 1-4 and the various
other references in the other sections that are
dependent on that. Thank you.

CHAIR McGUI RE suggested that Sections 1-4 are "the crux of the
bill."

MR. FINK agreed, and said he opposes del eting Sections 1-4.
Nurmber 0500

MR. PARKER said he disagrees with the suggestion to delete
Sections 1-4, but acknow edged that M. Kirk has a valid point
regarding the need for nore private guardians and conservators.
He opined that Sections 1-4 are the crux of the bill and won't
pl ace onerous burdens on private professional guardians and
conservators. He noted that proposed AS 08.26.010 says that a
person may not engage in the business of providing services as a
guardi an or conservator unless the person has a license to do
so, and said he did not think that receiving free room and board
for taking care of a famly nenber, for exanple, qualifies as a
busi ness, though if nore specificity is needed regarding what
constitutes a business, then that could be addressed.

REPRESENTATI VE GRUENBERG turned attention to Section 6,
subsection (c), and indicated that he still has concerns about a
person's forner attorney being appointed as his/her guardian ad
litem opining that such would be a direct conflict of interest
if the person is still able to nake his/her w shes known but the
attorney didn't wish to follow those wi shes as an attorney and
so sought appointnent as the person's guardian ad litem He
asked whet her |anguage precluding such ought to be added to that
provi si on.

MR. PARKER offered his belief that changing the standard of
appoi ntnent from "when the ward or respondent cannot determ ne
the ward or respondent's own interests wthout assistance”, to
"when the [ward, protected person, or] respondent is incapable
of determning the ward's, protected person's, or respondent's

position regarding the issues involved in the pending
proceedi ngs", wll elimnate the possibility of a conflict of
i nterest.
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MR FINK said that if the respondent <can, in any way,
communicate with his/her attorney, then the appointnent of a
guardian ad litemis not appropriate, and such is the intent of
the bill.

REPRESENTATI VE GRUENBERG indicated that his concern has been
satisfied by the remarks of M. Fink and M. Parker.

Nunmber 0845

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
427, Version 23-LS1627\1, Bannister, 4/14/04, out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, CSHB 427(JUD) was reported
fromthe House Judiciary Standing Commttee.

The conmittee took an at-ease from3:35 p.m to 3:50 p.m

HB 381 - CH LD ENDANGERMENT DRI VI NG OFFENSES

Nunmber 0887

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 381, "An Act relating to child endangernent.”
[ Before the commttee was CSHB 381( HES). ]

CHAI R Mc@U RE, sponsor, relayed that she devel oped HB 381 at the
request of one of her constituents, that many states already
address this issue, and that nmenber s’ packets include
information put together by the National Conference of State
Legi slatures outlining what the laws regarding this issue are in
other states. Currently under Al aska law, a person has to wear
a seatbelt and failure to do so results in a "secondary

of fense. " House Bill 381 addresses the issue of vehicular-
related child endangernent and, wunder current law, it is a
violation to either fail to restrain a child or inproperly

restrain a child, and such a violation could result in a fine of
up to $50, she added..

Number 0993
HEATH HI LYARD, Staff to Representative Lesil MQiire, Al aska

State Legislature, sponsor, noted that current |aw can be found
in AS 28.05.095.
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CHAIR MGURE said that HB 381 creates a new crine for
transporting a child while being under the influence of an
i nt oxi cant.

MR. HI LYARD added that according to information he's received

71 percent of the children who died while riding in a vehicle
driven by an intoxicated driver were not restrained, and 82
percent of children being driven by an intoxicated person are

unrestrai ned. He surm sed that these statistics indicate that
there is "a great deal of crossover between people who commt
both of these two acts - those who drive intoxicated with a

child in the vehicle, and those who fail to properly restrain.”

CHAIR McGUI RE noted that children, in nost cases, don't have the
ability to make those types of <choices for thenselves, and
offered that HB 381 will provide penalties for driving with an
child in the vehicle while under the influence of an intoxicant.

CHAIR McGQU RE relayed that she would like to add back into HB
381 a provision that would increase the current penalties for
transporting a child that is not properly restrained when such
| eads to physical injury or death of the child - this provision
had been removed in the House Health, Education and Soci al
Servi ces Standing Conmittee.

Nunber 1172

CHAIR MGQU RE referred to a one-page docunent that contained
proposed Amendnents 1-4, which read [original punct uati on
provi ded] :

AVENDVENT 1
Page 2, Lines 8-10

After "watercraft”
DELETE "under the influence of an intoxicant."
REPLACE WTH "in violation of AS 28.35.030."

AVENDVENT 2
Page 2, after subsection [sic] (4)

| NSERT "(5) transports a child in a notor vehicle in
violation of AS 25.05.095(b), and the child suffers
physical injury or dies."

AVENDVENT 3
Page 2, Lines 11-13
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"Sec. 2. AS 11.51.100 is anended by adding a new
subsecti on:

(e) Endangering the welfare of a child in the
first degree under (a)(4) of this section is a class A
m sdeneanor . "

AVENDVENT 4
Page 2, Lines 14-15
Current Sec. 3 is replaced wth:

"Sec. 3. AS 11.51.100 is anended by adding a new
subsecti on:
(f) Endangering the welfare of a child in the

first degree under (a)(5) of this section is a

(1) class Cfelony if the child dies;

(2) class A m sdeneanor if the child suffers

serious physical injury; or

(3) class B m sdeneanor if the child suffers

physi cal injury.

DELETE | anguage found in current Sec. 3
Number 1203

CHAIR McGU RE noted that Amendnent 2 contains a typo and thus
the statute that should be referenced is AS 28.05.095(b), which
currently reads:

(b) Except as provided in (c) of this section, a
driver may not transport a child under the age of 16
in a notor vehicle unless the driver has provided the
required safety device and properly secured each child
as described in this subsection. |[If the child is less
than four years of age, the child shall be properly
secured in a child safety device neeting the standards
of the United States Departnent of Transportation for
a child safety device for infants. If the child is
four but not yet 16 years of age, the child shall be
properly secured in a child safety device approved for
a child of that age and size by the United States
Departnment of Transportation or in a safety belt,
whi chever is appropriate for the particular child.

CHAIR MGU RE explained that Amendnent 2 would reinsert the

| anguage renoved by the House Health, Education and Socia
Services Standing Commttee creating a new crine of endangering
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the welfare of a child in the first degree, and that Anendnment 4
woul d make the crime a class C felony if the child dies, a class
A m sdeneanor if the child suffers serious physical injury, and
a class B m sdenmeanor if the child suffers physical injury. She
noted that nenbers' are being given a handout outlining the
current penalties and fines for the aforenentioned felony and
m sdenmeanor convi ctions.

Nunber 1370

ALLEN STOREY, Lieutenant, Central Ofice, D vision of Al aska
State Troopers, Departnment of Public Safety (DPS), said that the
DPS is in support of the provisions being discussed. He said it
is common to conme upon situations involving vehicles and al cohol
wherein a child hasn't been restrained; in three such cases that
he is famliar with, the child was ejected fromthe car and went
sliding down the road.

Number 1416

LI NDA WLSON, Deputy D rector, Central Ofice, Public Defender
Agency (PDA), Departnment of Adm nistration (DOA), indicated that
Amendnents 1 and 3 would take care of the concerns she has with
proposed [paragraph] (4) of Section 1. Wth regard to
Amendnments 2 and 4, she noted that concerns were raised in the
House Health, Education and Social Services Standing Commttee
that there could be difficulty tracking the provisions
enconpassed in Anendnent 4 with the [federal] regulations that
woul d be referenced via Amendnent 2. For exanple, it can be
difficult to know what the appropriate car seat is for a
particular child depending on his/her weight, height, and other
factors, particularly given that a child can grow out of one
wei ght/ height class into another in a very short period of tine
and, thus, a person could unknow ngly be exposed to a crimnal
penal ty.

M5. WLSON opined that the proposed anendnents are a real plus

to the bill, and thanked Chair MQ@iire for proposing those
changes. "We certainly all agree that there should be proper
support and protection for children,"” she added. |In response to

a question, she renmarked that when a nental state is not
specifically nentioned in a statute, the <courts generally
construe the nens rea to be know ngly.

CHAIR McGQUIRE indicated that the goal is to have this provision
apply to those who knowingly don't restrain their children
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properly, and relayed that she would be wlling to specify that
nental state in the bill

LI EUTENANT STOREY relayed that earlier in the year he'd drafted
| anguage regarding the "child restraint issue,” and indicated
that he would send that | anguage to [the comm ttee].

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 381.

Number 1680

REPRESENTATI VE SAMUJELS noved to adopt CSHB 381(HES) as the work
draft. There being no objection, CSHB 381(HES) was before the
comm ttee.

Nunmber 1689

CHAIR McGQUIRE nmade a notion to adopt Anendnent 1 [text provided
previously]. There being no objection, Amendnent 1 was adopted.

Number 1722

CHAIR MGU RE stated that she would like to anmend Anmendnent 2
[t ext provi ded previ ousl y] SO t hat it ref erences AS
28. 05. 095(b) . [No objection was heard and so Anmendnent 2 was
treated as anended. ]

CHAIR MGU RE nentioned that she would also be anenable to
changi ng Amendnent 2 [as anended] such that it would say in part
"serious physical injury"” rather than just "physical injury".

Number 1729
CHAIR MGUI RE made a notion to adopt Amendnent 2 [as anended].

REPRESENTATI VE HOLM obj ected for the purpose of discussion. He
remarked that Ms. WIlson has a good point regarding the
difficulty of knowing what Kkind of restraining device one's
child should be in, because a mstake in this regard could neke
soneone a fel on.

CHAIR MGURE asked M. WIson whether she could suggest
| anguage to clarify that the bill should apply to those who nake
no effort at all to restrain a child, and not to those that nake
a good faith effort to restrain a child.
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M5. WLSON noted that AS 28.05 does reference the [U S ]
Department of Transportation's standards for safety devices that
are required, and said that perhaps the |anguage could be

narrowed such that it sinply references safety devices. Thi s
m ght avoid the debate about which safety device should have
been used, and the bill would then apply to those that use no

devi ce what soever.

MR. HI LYARD said that according to his understanding, in six out
of ten instances of child fatality in traffic accidents, the
children were not restrained at all. Thus, he surm sed, even
restraining a child inproperly wll decrease the |ikelihood,
statistically, that he/she will die. He noted that the Nationa
Transportation Safety Board (NTSB) recomrends that states
strengthen their child restraint laws in the follow ng ways:
require all children under the age of 4 years old to be in child
safety seats; require that 4- to 8-year-old children use auto
safety booster seats; elimnate provisions that permt children
under 8 years old to be buckled up in a seat belt; and require
all children under age 13 to ride in the back seat, if a seat is
avai | abl e.

REPRESENTATI VE HOLM suggested that if Anmendnent 2 [as anended]
is altered such that the text being inserted reads in part,
"transports a child in a nmotor vehicle without restraint™, it
would elimnate the issue of whether the restraint is the
appropri ate one.

CHAIR McGUI RE indicated that she would be anenable to changing
the text of Anmendnent 2 [as anended] to read, " (5) transports
a child in a notor vehicle with no restraining device, and the
child suffers physical injury or dies."

REPRESENTATI VE HCOLM nentioned that such |anguage would be
agreeable to him

Nunber 1987

REPRESENTATI VE CGRUENBERG i ndicated that he is opposed to that
suggesti on. Instead, he relayed, he would be anenable to
updating AS 28.05.095(b) such that it includes the NISB s
reconmendat i ons. Al so, he remarked, he'd like Anendnent 2 [as
anended] to refer to "serious physical injury”, adding that

perhaps it should also be amended to reflect that the person
"knowi ngly transports ..."
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CHAIR McGUI RE asked Lieutenant Storey whether his aforenentioned
suggested | anguage would provide a conproni se between having it
be for not restraining a child at all and having it be I|inked
with the federal standards currently referenced in AS
28. 05. 095(b) .

LI EUTENANT STOREY said it seens |ike the sticking point on this
issue is the vagueness of AS 28.05.095(b), and posited that
perhaps his suggested | anguage, which would update AS
28. 05.095(b), mght provide a solution. He again relayed that
he woul d provide that |anguage to the commttee. On a different
poi nt, he said:

One of the things that occurred to ne while the
di scussion was going on is that we're holding the
driver responsible for it, [but] ... maybe we should
hold any ... responsible adult who's in the vehicle
responsi ble for ensuring that the child is restrained,
not [just] necessarily the driver.

Nunber 2150

REPRESENTATI VE CGRUENBERG, on that point, opined that the
| anguage i s proper as is, adding:

Li ke the captain of a ship, the driver is responsible
for the car and the operation of the car. |[If sonebody
else is responsible for strapping the infant in and
sonet hi ng happens, then technically that person woul d

be aiding and abetting ... - if they did it know ngly
- and ... since it's an acconplice before the fact
woul d be punishable as the principle. ... W should

just leave the statute alone in that area.

LI EUTENANT STOREY, in response to a question, relayed that
| anguage he would be providing the committee references the age

and size of a child. For exanpl e: if the child is less than
one year of age and weighs |less than 20 pounds, the child shal
be properly restrained in a rear-facing infant seat; if the

child is nore than one year but |less than four and weighs |ess
than 40 pounds but at Ileast 20 pounds, the child shall be
properly restrained in a forward-facing child seat.

CHAIR MGU RE remarked that including such criteria in HB 381
m ght prove controversial and asked Lieutenant Storey whether
he'd been considering adding such |anguage to "the primary
of fense seatbelt |aw "
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LI EUTENANT STOREY said yes, adding: "We've been asked by
sever al or gani zati ons, police officers, and a couple of
|l egislators ... to look at that because it is vague and they're
havi ng some concerns about being able to enforce that provision
because of the vagueness of it."

CHAIR MGU RE remarked that because she is proposing to raise
the offense to a felony, she wants to be careful with how the
| anguage i s worded.

Nunber 2260

CHAIR McGU RE nade a notion to adopt a second anendnment to
Amendnent 2, as anended, to add "know ngly" before "transports".

Number 2275

DEAN J. GUANELI, Chief Assistant Attorney General, Lega

Services Section-Juneau, Crimnal D vision, Departnent of Law
(DAL), suggested instead saying, "unless restrained by a safety
belt or another restraining device approved or adopted by the
U S [Departnent of Transportation] or the State of Alaska."
Such | anguage woul d provide latitude but not allow the restraint

to be sone sort of "jury-rigged thing." He opined that there
are aspects of AS 20.05.095 that are inportant and should thus
be referenced as well, for exanple, the exenption for passengers

in a school bus and the prohibition against renoving the safety
belts froma vehicle.

CHAIR MGURE remarked that although the U S. Departnent of
Transportation has devel oped standards, it is unclear "who gets
them or where the general public can go to find out what they
are.

TAPE 04-65, SIDE B
Nunber 2374

CHAIR McGU RE nentioned that she likes M. GGuaneli's suggested
| anguage and the idea of specifying "know ngly". On that point,
she nentioned that the |anguage she is considering would be
sonething along the lines of: "transports a child in a notor
vehicle unless restrained by a safety belt or other child safety
devi ce approved by the U S. [Departnent of Transportation]"”.

REPRESENTATI VE GRUENBERG opined that "the child seatbelt |aw
should be in one place" and that the anendnent's current
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reference to AS 28.05.095(b) is fine because it could apply even
if that statute or its referenced federal standards change. He
suggested that the conmttee adopt the second anendnment to
Amendnent 2, as anended, and then adopt Anendnent 2, as anended.
He also suggested, however, that AS 28.05.095(b) ought to be
updated as wel | .

CHAIR McGUI RE voiced her concern that attenpting to change AS
28. 05.095(b) [via HB 381] could bog down the bill, and suggested
that an alternative wuld be to forgo adopting Anmendnent 2, as
anended.

REPRESENTATI VE CGRUENBERG suggested as another alternative that
t hey adopt Anendnent 2 [as anended and with the second proposed
anendnent to it adopted], and then alter Anendnent 4 [text
provi ded previously] so that a violation of the I|anguage in
Amendnment 2 would only result in a m sdeneanor. He remarked,
however, that he likes the current concept in Anendnent 4 of
making it a class C felony if a child dies because of the
vi ol ati on.

MR, GUANELI suggested: "If it were nmade, 'unless restrained by
a safety  Dbelt or anot her device as required by [AS
28.05.095(b)]", that may do it, and ... | think that has the
added advantage because ..., internally, ... that references
subsection (c) of that statute, ... so you may get the benefit
of both."

REPRESENTATI VE GRUENBERG opi ned that such | anguage could be read
as lowering the standard because, for exanple, a person could
use a regular seatbelt on a toddler. He said he'd prefer to
| eave Anendnent 2 [as anmended and with the second proposed
anendnent to it adopted] as is.

Nunber 2226
M5. WLSON renar ked:

You al so need to renmenber, when considering this,

that the person who's being charged in this particular
statute is sonebody who's responsible for the child
So it's a parent or guardian or sonebody charged wth
the care of the child. And so if you' ve got sonebody
in that situation who, because they didn't put the
right seatbelt on their child, and, w thout any fault
of their own other than not putting themin the right
seatbelt, was hit by another car and ... and the child
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dies, can you think of anything worse that would

happen? ... You had a part to play in the death of

your child - that is such a penalty in and of itself -
and then now let's charge themw th a felony.

REPRESENTATI VE GRUENBERG, in response to questions, offered his
belief that | aw enforcenent can stop a person for a violation of
AS 28. 05.095(b).

M5. W LSON concurred.

REPRESENTATI VE HOLM asked whether use of seatbelts would be
required in notor hones or on farm vehicles.

CHAIR McGU RE noted that AS 28.05.095(c)(4) currently provides
an exenption for vehicles that are not equi pped with seatbelts.

REPRESENTATI VE GARA added his understanding that seatbelts are
only required on public roadways.

CHAIR McGU RE surm sed that the question before the committee is
whet her having a child die because he/she was transported in a
vehicle w thout being properly restrained should engender nore
than a $50 fine.

REPRESENTATI VE GRUENBERG offered his belief that such should
result in nore than a $50 fi ne.

CHAIR McGQU RE concurred and said she is open to suggestions
regardi ng what that penalty shoul d be.

Nunber 2077

REPRESENTATI VE GARA said he is leaning toward the concept that
if one causes terrible injury to one's child, that is penalty
enough, but added that [he] also wants to send the nessage that
peopl e need to restrain their children.

CHAIR MGURE pointed out that the one responsible for not
restraining a child could wnd up being the babysitter, the
drunken boyfriend or girlfriend, or the neighbor.

REPRESENTATI VE GRUENBERG asked about probati on.

MR. GUANELI said that generally, the Departnent of Corrections
(DOC) does not actively supervise anyone on nsdenmeanor
probati on.
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REPRESENTATI VE GRUENBERG said he wants to be sure that probation
becomes a part of the [sentencing] equation such that a
requi renent of that probation would be that for a period of
several years, all children under the defendant's care nust be
properly restrained.

CHAIR MGUIRE, noting that she is |ooking for broader support
down the road, suggested altering Anendnent 4 such that if the
child dies, it would be a class A msdeneanor; if the child
suffers serious physical injury, it wuld be a class B
m sdeneanor; and if the child suffers a physical injury, it
woul d be a class C m sdeneanor.

REPRESENTATI VE SAMUELS suggested instead that Anendnent 4 be
altered such that if the child dies or suffers serious physica
injury, it would be a class A msdeneanor; and if the child
suffers physical injury, it would be a class B m sdeneanor.

CHAIR MGU RE said, "Ckay," adding that that would raise the
penalties while still preserving the statute that references the
federal standards.

REPRESENTATI VE GRUENBERG reiterated his preference for making it
a class Cfelony if the child dies.

CHAIR MCGU RE pointed out, however that if such a provision is
kept in, it would apply even in cases where the person
transporting the child got in an accident that was the fault of
t he ot her driver.

Nunber 1849

REPRESENTATI VE GARA offered that sonetinmes there are problens
whi ch have no | egal solution, and not everything that's wong in
society can be crimnalized, and so even though he'd love to
find a way to force people to follow the seatbelt law, it may
not be possible via crimnal statutes.

CHAIR McGU RE remarked that children nmust rely on adults to keep
them alive and safe, and that the current $50 fine does not seem
to be a sufficient deterrent.

REPRESENTATI VE SAMJELS directed attention to page 1, line 5, and

asked who would be included under the |anguage "or other person
| egally charged with the care of a child". For exanple, if he
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were to take a friend's child skiing, would he be considered
"l egally charged with the care of a child".

CHAI R McGUI RE and REPRESENTATI VE GRUENBERG offered their belief
that that would be the case in such a situation because he was
entrusted with the care of the child by the child s parent or
guar di an

REPRESENTATI VE GRUENBERG again reiterated his preference for
making it a class C felony if the child dies, noting that
currently, if a person is guilty of negligent homicide in the
death of a child or a child dies under circunstances described
under AS 11.51.100(a)(2)(A) - wherein the parent or guardian
knowi ngly |eaves a child with a registered sex offender - it's a
cl ass C fel ony.

CHAIR McQU RE indicated that she is hoping to achi eve consensus
on this issue.

REPRESENTATI VE GRUENBERG relayed that he is satisfied wth
Amendnent 4 as it is currently witten, and would feel bad if
the death of a child did not warrant a class C fel ony.

Number 1621
REPRESENTATI VE GARA sai d:

A fair amunt of this conduct | think is covered
al ready, because if you ... get into a car accident
and you injure a child and the child wasn't wearing a
seatbelt, if the prosecution wants to, they can pursue
a recklessness claim You' ve endangered that child:
you put a child in your car, wthout a seatbelt,
knowi ng that the reason for the seatbelt is [that] if
you get into a car accident the kid s going to get
hurt, and you got into a car accident and the kid got
hurt, lo and behold. [It's] not rocket science. |It's
probabl y al ready prosecutabl e.

And so then the question is, why wouldn't the
[district attorney] prosecute sonething |ike that, and
| think for the sane reason whether they do or they
don't is probably the sanme reason we're sitting here
having a hard tinme deciding whether or not it's a
crinme. And maybe they would prosecute it in a case
where, factually, it makes sense to prosecute it, not
in the case of the grieving parent, but in the case of
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the irresponsible babysitter. And so nmaybe the
current law gives the [district at t or ney] t he
di scretion that we want to | eave.

MR. GUANELI relayed that the two nental states that m ght
possibly be applicable would be crimnal negl i gence or

reckl essness. Reckl essness invol ves conscious awareness of a
risk and disregarding it, and crimnal negligence involves
failure to perceive the risk. Bot h, however, have a simlar

elenment in that they <constitute a gross and wunjustifiable
deviation from the standard of care that a reasonable person
woul d exerci se. The difficulty for prosecutors, he renmarked,
lies in applying that particular standard to a seatbelt
vi ol ati on. Unfortunately, it's just too common a violation, he
remar ked, adding his belief that nost juries are not going to
find either recklessness or crimnal negligence in such cases.
Therefore, in order to prosecute such cases, there nust be a
specific statute that deals with the specific conduct of a
seatbelt violation and resulting injury, because, wthout such,
a successful conviction is unlikely.

Number 1489
MR.  GUANELI, turning to the issue raised by Representative

Samuel s regarding the phrase, "other person legally charged with
the care of the a child", said he is not convinced that that

| anguage woul d apply to the babysitter or neighbor. Instead, he
offered, that phrase probably neans a foster parent or soneone
who has tenporary custody short of guardianship. Ther ef or e,

there is a potential disparity between the standard being
applied to parents, guardians, and other persons |egally charged
with the care of a child, and the standard being applied to
babysitters, neighbors, and friends.

REPRESENTATI VE SAMJELS indicated a preference for having a
hi gher standard apply to babysitters , neighbors, and friends,
because there is nothing worse to a parent than to lose a child
and so such woul d be puni shnment enough.

REPRESENTATI VE GRUENBERG argued that because he believes
probationary restrictions should apply for several vyears in
cases where a child dies, the legislature should nake such
instances a class C felony because felons are subject to
supervi sed probation.
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CHAIR McGUI RE, referring to Representative Sanuels point, said

she would be anenable to renoving the |anguage, , under 16
years of age," fromAS 11.51.100(a).

REPRESENTATI VE GRUENBERG cauti oned agai nst doing such, since AS
11.51.100(a) applies to circunstances other than those invol ving
seat belts. He suggested instead that they consider making a
separate statute pertaining to seatbelts that would apply to al
persons, not just parents, guardians, or other persons legally
charged with the care of a child.

Nunber 1240

MR. GUANELI suggested that perhaps AS 11.51.100(a) could be
altered such that paragraphs (1)-(3) would apply to parents,
guardi ans, or other persons legally charged with the care of a
child, and proposed paragraphs (4) and (5) would apply to all
persons - all drivers. He predicted that such | anguage coul d be
drafted fairly easily. On the issue of probation, he pointed
out that if the |egislature says that supervised probation shal
apply in certain msdeneanor situations, the courts and the
Department of Corrections (DOC) wll conply, adding that
sonetinmes this occurs now on a case-by-case basis in certain
m sdenmeanor situations when the DOC is asked by the courts to
provi de supervised probation. He rel ayed, however, that he is
hesitant to suggest that the legislature put such a stipulation
in this statute, because it could easily becone the practice to
put it in a lot of other statutes and, thus, create a burden for
t he DCC

The commttee took an at-ease from5:10 p.m to 5:11 p. m

CHAIR McGUI RE proposed that they adopt the second anmendnent -
regarding "knowingly" - to Amendnent 2, as anended, [no
obj ection was heard and so Anendnent 2, as anended, was treated
as anended in this fashion]; that they adopt Anendnent 2, as
anended; that they adopt Anmendnents 3 [text provided previously]
and 4; and that they stipulate, as suggested by M. CCuaneli,
t hat proposed paragraphs (4) and (5) apply to all persons.

CHAI R announced that the question before the conmttee was
whet her to adopt Amendnent 2, as anended.

REPRESENTATI VE HOLM renoved hi s objection.

Nunber 1119
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CHAIR McGU RE asked whether there were any further [objections]
to Amendnent 2, as anended. There being none, Amendnent 2, as
anended, was adopt ed.

Number 1111

CHAIR MGU RE nmade a notion to adopt Anmendnent 3. There being
no objection, Amendnent 3 was adopt ed.

REPRESENTATI VE GRUENBERG, in response to a question regarding
the penalty proposed via Amendnents 3 and 4, clarified that
proposed paragraph (4) pertains to transporting a child while
under the influence of an intoxicant, and proposed paragraph (5)
pertains to knowingly transporting a child wthout a proper
restraining device.

Nunmber 0997
CHAIR MGUI RE nmade a notion to adopt Anendnent 4.
Number 0970

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
He opined that it would be a good policy to stipulate supervised
probation for a violation of proposed subsection (f)(2), which
provides for a class A msdeneanor in cases where the child is
seriously physically injured. He asked whether the committee
woul d be amenable to that.

REPRESENTATI VE SAMUELS nade nention of the fiscal notes.

M5. WLSON pointed out that if a person violates a condition of
probation for a m sdeneanor crinme, it would have the sane effect
as violating supervised probation.

REPRESENTATI VE GRUENBERG asked whether the commttee would be
anenable to passing a letter of intent encouraging probation for
vi ol ati on of proposed subsection (f)(2).

REPRESENTATI VE HOLM suggested that the conmttee discussion
regarding the intent of HB 381 should be sufficient.

MR. GUANELI offered his belief that given the DOC s budget

situation, wunless the DOC is directed to actively supervise
someone on m sdeneanor probation, it won't happen.
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REPRESENTATI VE GRUENBERG clarified that he is referring to
encour agi ng m sdeneanor probation.

REPRESENTATI VE SAMUELS sought clarification from Ms. WIson that
m sdenmeanor probation would have the effect that Representative
G uenberg i s seeking.

M5. WLSON said it woul d.
REPRESENTATI VE GRUENBERG r enpoved hi s objection.
Nunber 0747

CHAI R McGU RE asked whether there were any further objections to
Amendnent 4. There bei ng none, Anendnent 4 was adopt ed.

Number 0735

CHAIR McGQUIRE made a notion to adopt Conceptual Amendnent 5, to
have paragraphs (1)-(3) apply to parents, guardians, or other
persons legally charged with the care of a child, and to have
proposed paragraphs (4) and (5) apply to all drivers. There
bei ng no objection, Conceptual Amendnent 5 was adopt ed.

Number 0680

REPRESENTATI VE HOLM noved to report CSHB 381(HES), as amended,
out of conmmttee wth individual recommendations and the
acconpanying fiscal notes. There being no objection, CSHB
381(JUD) was reported from the House Judiciary Standing
Commi ttee.

HB 275 - VETERI NARI ANS AND ANI MALS

Nunmber 0652

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 275, "An Act relating to veterinarians and
animals." [Before the committee was CSHB 275(L&C), which had
been anmended on 4/7/04.]

Nunber 0581
SHARALYN WRI GHT, Staff to Representative M ke Chenault, Al aska
State Legislature, sponsor, indicated that she'd like the bill

to nove out as is and let the House Finance Committee deal with
any further anmendnents.
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REPRESENTATI VE GRUENBERG not ed, however, that he'd been working
with Representative Crawford's office on sonme further proposed
anendnent s, and offered his  belief t hat those proposed
anendnents woul dn't be controversi al

CHAIR MGUI RE directed attention to the remai nder of the changes
suggested by the Departnment of Law (DOL), sonme of which had been
adopted during the bill's hearing on 4/7/04. [ These suggested
changes were presented and explained by Elise Hsieh fromthe DCL
during the bill's hearing on 4/6/04].

CHAIR MQU RE - referring to the DOL's suggestion that proposed
AS 11.61.138(a)(7) be rewitten to clarify what is neant by the
phrase, "with elenents simlar to a crinme under this section" -
indicated a preference for letting the House Finance Commttee
address this suggestion.

CHAIR McQU RE referred to the DOL's suggestion that proposed AS
11.61.138(b) is awkward and should be rewitten to say, "Each
animal that is subject to cruelty to animals under (a)(1)-(5)
and (7) of this section shall constitute a separate offense".

Number 0390

REPRESENTATI VE GRUENBERG nmade a notion to adopt the foregoing
suggested | anguage as Anmendnent 11. There being no objection
Amendnent 11 was adopt ed.

Number 0339

CHAIR McGQUIRE nmade a notion to adopt Anendnent 12, which was
| abel ed 23-LS0940\ U. 1, Luckhaupt, 4/7/04, and read:

Page 6, line 29:
Del ete "a new paragraph”
I nsert "new paragraphs”

Page 7, line 1, following "AS 11.61.140":
| nsert ";

(32) the defendant is convicted of an
of fense specified in AS 11.46.360 or 11.46.365 and an
animal was present in the propelled vehicle at the
time of the offense; in this paragraph, "aninmal" has
the neaning given in AS 11.61. 140"
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CHAIR MGU RE noted that Anmendnent 12 would add an additional
aggravator to Section 4, which pertains to the statute regarding

aggravating and mtigating factors in sentencing. Thi s
aggravator would apply for crines of vehicle theft in the first
or second degree. She noted that she and her commttee aide,

Vanessa Tondini, had their dogs taken when Ms. Tondini and her
not her had their car carjacked.

M5. WRIGHT pointed out that if such a situation involved a
service dog, it would be an even nore serious crinme than just
havi ng one's pet taken away.

Number 0210

CHAIR MGU RE asked whether there were any objections to
Amendnent 12. There being none, Anendnment 12 was adopt ed.

The commttee took an at-ease from5:28 p.m to 5:29 p.m
Nunber 0102

REPRESENTATI VE CGRUENBERG nade a notion to adopt Anmendnent 13,
which, with a handwitten correction, read [original punctuation
provi ded] :

Page 4, lines 27 - 28:
Delete all material and insert
"(5) with crimnal negligence fails to care
for an animal and, as a result, causes the death of
the animal or causes severe physical pain or prolonged
suffering to the animal ;"

Page 5, after line 12:

Insert the foll ow ng:

"(e) In (a)(5 of this section, failure to
provide the mninmm standards of care for an aninmal
under AS 03.55.100 is prima facie evidence of failure
to care for an animal."

Renunber remai ni ng subsections accordingly.
Nunber 0089
REPRESENTATI VE HOLM obj ect ed

Number 0081
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DEAN J. GUANELI , Chief Assistant Attorney Ceneral, Lega

Services Section-Juneau, Crimnal Division, Departnent of Law
(DAL), said that whenever there are laws that <create civil

penalties on the one hand and related crimnal penalties on the
ot her hand, there is often a tension between the two; the kinds
of standards that could be applied to civil penalties sonetines
don't work well in the crimnal context because the standards
for vagueness and anbiguity are nuch stricter for the latter.

TAPE 04-66, SIDE A
Number 0001

MR. GUANELI relayed that the first part of Anmendnent 13, which
was created by the DOL, proposes to keep the | anguage that is in
current |aw because it doesn't refer to the civil standards
regardi ng m ni num standards of care. Wth regard to the second
part of Anmendnent 13, he indicated that one of the problens
facing prosecutors is, what does "fails to care" nean and how is
that to be assessed by a jury, and so the DOL's suggested
solution is a provision pertaining to prima facie evidence, that
if someone fails to provide the m nimum standards of care as set
out in the civil statutes, that constitutes prima facie evidence

of failure to care for the animal. This will give guidance to
the jury wthout having those standards witten into the
el enents of the crimnal offense. He noted that there is a

simlar provision regarding prinma facie evidence on page 6,
lines 13-15, and opined that such provisions are nore workable
froma crimnal prosecution standpoint.

M5. WRI GHT expressed concern with the first part of Amendnent 13
because it renoves reference to mninmum standards of care,
whi ch, she opined, can only be defined by a veterinarian. She
al so opined that using the phrase "crimnal negligence" renoves
any standard of care for an aninal.

REPRESENTATI VE GRUENBERG nenti oned that Anendnent 13 | ooks |ike
a good anendnent to him

CHAIR McGU RE opined that M. Guaneli is correct in that if
certain actions are going to nade a crine, they need to be
careful about what the standards are going to be. She of fered

her belief that application of a civil standard probably won't
be uphel d.

REPRESENTATI VE HOLM said he disagrees with this kind of a bil

because animal cruelty does not rise to the level of cruelty
agai nst humans. He mentioned that what is neant by the phrase

HOUSE JUD COW TTEE -51- April 14, 2004



"m ni mum standard of care" wll vary depending on the area of

the state and the type of aninal. He questioned whether
allowing buffalo to roam free in the Fairbanks area, for
exanple, would rise to the level of crimnal negligence. He

relayed that at one point, aninmal control personnel rounded up
sone range-fed horses because they appeared to be too thin; when
the veterinarian | ooked at those horses, he deenmed them healthy
and appropriately thin given that they were range-fed horses.
He said he agrees that it should be the veterinarian who
determ nes what the standards of care should be.

Number 0509

CHAIR MGU RE of fered her belief that Amendnent 13 woul d satisfy
Representative Holm s concerns because it ensures that before
soneone is charged with a crime, the behavior has to rise to a
hi gher level, that of crimnal negligence.

REPRESENTATI VE HOLM opi ned, however, that the phrase "fails to
care" is subjective.

REPRESENTATI VE GRUENBERG surm sed that that is sinply a term of
art. He also pointed out that the phrase "fails to care for an
animal” in the first part of Anmendnent 13 is linked with the
phrase "failure to provide the mninmum standards of care" in the
second part, which directly references those standards as they

are set out in Section 1 of the bill, wunder proposed AS
03. 55. 100. He opined that under Anendnent 13, in order to make
a crimnal case, the prosecution wll have to present objective

evidence from a veterinarian as stipulated in Section 1,
subsection (b).

CHAIR MGU RE opined that Amendnent 13 wll nake the bil
better.
MR. GUANELI, in an effort to alleviate Representative Holms

concern regarding the phrase "fails to care", reiterated that
that |anguage is part of existing law, and offered his belief
that the second part of Anendnent 13 gives guidance regarding
the standards of care that are set out in the rest of the bill
He relayed that the current |anguage in the bill would repea
current |aw and nake violation of the mninmm standards a crine
even if the animal is not in pain, injured, or suffering in any
way.

M5. WRIGHT said she is not confortable with Anmendnent 13 and
would like nore tine to consider it.
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CHAIR MGU RE said she would feel nore confortable with HB 275
if Amendnent 13 is included in it, because she thinks that M.
Guanel i has made good points.

Nunber 0917

REPRESENTATI VE M KE CHENAULT, Al aska State Legislature, sponsor
expressed concern that it mght be nore difficult to prove that
sonmeone actually intended to treat an animal a certain way
versus just letting a situation devel op.

MR. GUANELI, in response to conments about prima facie evidence,
sai d:

Prima facie evidence probably nmeans a |lot of different
things in a lot of contexts, but what it would
certainly nean in the first instance for investigators
is that if they determne that prima facie exists - in
other words, that the mninmum standards have been
violated - that gives them the authority to take sone

action based on that. In other words, ... but for
other things, they can assune that ... there's been a
viol ation of | aw  because, prima facie, this

constitutes evidence of that.

So | think the police could seize the animals or
do those kinds of things that are necessary to protect
the aninmals. I think that a prosecutor could then
., In good faith, file charges based on that. Wen
it comes to the jury, though, the jury ... would be
instructed by the judge that it may rely on those
standards [but] it is not required to; in other words,
the jury isn't forced to rely on those standards, but
those are things that the jury can take into
consideration to determi ne whether the other elenents
of the crinme have been net.

REPRESENTATI VE GRUENBERG offered his belief that adoption of
Amendnent 13 would enable the prosecution to get a notion to
dismss for failure to nake out a case deni ed.

REPRESENTATI VE HOLM renoved hi s objection.

REPRESENTATI VE CHENAULT said he has no objection to Anendnent
13.
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Nunber 1123

CHAI R McGU RE asked whether there were any further objections to
adopting Anmendnent 13. There being none, Anendnent 13 was
adopt ed.

REPRESENTATI VE GRUENBERG rel ayed that he had two nore proposed
anendnents that he wi shed to discuss, adding his belief that
t hey went together.

Number 1162

JOE MKINNON, Staff to Representative Max Guenberg, Al aska
State Legislature, referred to Anmendnent 14, which read
[original punctuation provided]:

Page 3, line 10: Anend subsection (d) as follows:

(d) The state, a municipality, a person, or
another entity that supplies shelter, care, veterinary
attention or nedical treatnent for an animal seized
under this section shall [MAKE EVERY REASONABLE EFFORT
TO LOCATE THE OAMNER] have a lien on the animal for the
cost of shelter, care, veterinary attention, or
nedi cal treatnent.

MR. Me KI' NNON expl ai ned t hat Amendmnent 14 canme from
Representative Crawmford's office, and that in part its intent is
to delete the |anguage "nmake every reasonable effort to l|ocate
the owner" because it was felt that that burden should not be on
the person or entity that is sinply caring for the aninmal. And
presumably, he remarked, |aw enforcenment will already be making
an effort to locate the owner. Anendnent 14 al so adds | anguage
regarding having a lien for the costs of providing care for the
ani mal . He noted that there have been instances wherein humane
groups have spent a significant anount of noney caring for the
abused animals placed in their care but not received any
conpensation from the owner. Currently, there is no clear
authority for such an entity to assert a claim for any of the
costs of caring for an animal.

Number 1238
REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 14.

MR. MKINNON referred to Amendnent 15, which read [original
punctuation provided]:
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Page 5, Line 2: Insert new bill section 5 and renunber
bill sections accordingly:

Sec. 5. AS 34.35.220 is anended to read:

Sec. 34.35.220. Persons entitled to carrier,
war ehouse, [AND] Ilivestock and aninal liens. The
following persons shall have |iens upon personal
property for their just and reasonable charges for the
| abor, care, and attention bestowed and the food
furnished, and may retain possession of the property
until the charges are paid:

(1) a person who is a common carrier, or who, at
the request of the owner or [|awful possessor of
personal property, carries, conveys, or transports the
property from one place to another;

(2) a person who safely keeps or stores grain,
wares, nerchandise, and personal property at the
request of the owner or |awful possessor of the
property; [AND]

(3) a person who pastures or feeds horses,
cattle, hogs, sheep, or other livestock, or bestows
| abor, care, or attention upon the livestock at the
request of the owner or |awful possessor of the
l'i vestock; and

(4) the state, a nunicipality or another person
who provides feed, shelter, care, veterinary attention
or nedical treatnent to an aninal seized pursuant to
AS 03. 55. 120.

MR. McKINNON pointed out that if the commttee adopts Amendnent
15, then Anmendnent 14 should be changed such that, "have a lien
on the aninal for the cost of shelter, <care, veterinary
attention, or nedical treatnent” should be changed to read,
"have a |ien under AS 34. 35.220".

Number 1301

REPRESENTATI VE GRUENBERG made a notion to anmend Anmendnent 14 to
that effect.

Nunber 1328
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CHAIR McGUI RE asked whether there were any objections to the
anendnent to Anendnent 14. There being none, Anendnent 14 was
anended.

Nunmber 1340

CHAIR MGU RE asked whether there were any objections to
Amendnent 14, as amended. There being none, Anendnent 14, as
anended, was adopt ed.

Number 1345
REPRESENTATI VE GRUENBERG rmade a notion to adopt Amendnent 15.

REPRESENTATI VE HOLM obj ected, and asked what happens if soneone
were to be accused but ultimtely not convicted.

REPRESENTATI VE GRUENBERG said that the lien is for the cost of
care regardl ess of whether the person is convicted.

REPRESENTATI VE HOLM opi ned, however, that if the owner is not
convicted, the aninmal, in essence, was seized wthout his/her
perm ssion and therefore he/she should not be liable for the
cost of that care.

M5. WRI GHT suggested that instead of using a lien system the
person or entity that incurs costs for providing care can stil
file a suit to recover those costs.

Nunmber 1526

REPRESENTATI VE GRUENBERG wi thdrew Anendnent 15, and nmade a
notion that the conmttee rescind its action in adopting
Amendnent 14, as anended. There being no objection, the
committee rescinded its action in adopting Anmendnent 14, as
anended.

Number 1553

REPRESENTATI VE GRUENBERG nobved to report CSHB 275(L&C), as
anended, out of committee with individual reconmendations and
t he acconpanying fiscal notes. There being no objection, CSHB
275(JUD) was reported from the House Judiciary Standing
Committee.

ADJ CQURNMENT
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Nunber 1557

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 6:00 p. m
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