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VEMBERS PRESENT

Representative Lesil MGQiire, Chair
Represent ati ve Tom Anderson, Vice Chair
Representative Jim Holm

Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max Gruenberg

VEMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admissibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- MOVED CSHB 244(2d JUD) QUT OF COW TTEE

HOUSE BI LL NO. 336
"An Act |imting recovery of civil danages by an uninsured
driver; and providing for an effective date."

- FAI LED TO MOVE CSHB 336(JUD) OQUT OF COW TTEE

HOUSE BI LL NO. 490

"An Act relating to the release of enploynent security records,
to the admssibility of determ nations and decisions regarding
unenpl oynent conpensation benefits, and to contributions,
interest, penalties, and paynents under the Al aska Enploynent
Security Act; providing that property under the Al aska

HOUSE JUD COW TTEE -1- April 7, 2004



Enpl oyment Security Act is not subject to the Uniform Uncl ai ned
Property Act; and providing for an effective date.”

- MOVED CSHB 490(JUD) OUT OF COWM TTEE

HOUSE BI LL NO 275
"An Act relating to veterinarians and aninals."

- HEARD AND HELD

HOUSE JO NT RESOLUTI ON NO. 31

Proposi ng anendnents to the Constitution of the State of Al aska
relating to the Al aska permanent fund and to paynents to certain
state residents from the Al aska permanent fund; and providing
for an effective date for the anmendnents.

- SCHEDULED BUT NOT HEARD

HOUSE JO NT RESOLUTI ON NO. 45

Requesting the United States Congress to propose an anendnent to
the Constitution of the United States to provide that a vacancy
in the office of United States Representative nay be filled by
appoi ntnment until an el ection can be held.

- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HB 244

SHORT TI TLE: CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE
SPONSCR(S) : RULES BY REQUEST OF THE GOVERNOR

04/ 04/ 03 (H READ THE FI RST TI ME - REFERRALS

04/ 04/ 03 (H) JUD, FIN

04/ 14/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 14/ 03 (H Heard & Held

04/ 14/ 03 (H M NUTE( JUD)

04/ 25/ 03 (H JUD AT 1:00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed to Mon. April 29 -
05/ 07/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

05/ 07/ 03 (H Schedul ed But Not Heard

05/ 08/ 03 (H JUD AT 3:30 PM CAPI TOL 120

05/ 08/ 03 (H Heard & Held

05/ 08/ 03 (H M NUTE( JUD)

05/ 09/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 09/ 03 (H Moved CSHB 244(JUD) Qut of Conmittee
05/ 09/ 03 (H M NUTE( JUD)
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05/ 12/ 03 (H JUD RPT CS(JUD) NT 1DP 1DNP 4NR
05/ 12/ 03 (H DP: SAMUELS; DNP: GARA; NR HOLM
05/ 12/ 03 (H OGG, CRUENBERG, MCGUI RE

05/ 13/ 03 (H FIN AT 1:30 PM HOUSE FI NANCE 519
05/ 13/ 03 (H -- Meeting Canceled --

05/ 14/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 14/ 03 (H Heard & Held

05/ 14/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H FIN AT 8: 30 AM HOUSE FI NANCE 519
05/ 15/ 03 (H Moved CSHB 244(JUD) Qut of Committee
05/ 15/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H) FIN RPT CS(JUD) NT 2DNP 4NR 4AM
05/ 15/ 03 (H DNP: KERTTULA, FOSTER, NR MOSES,
05/ 15/ 03 (H CHENAULT, HARRI'S, WLLIAMS, AM HAVKER,
05/ 15/ 03 (H STOLTZE, BERKOW TZ, WH TAKER

05/ 15/ 03 (H RETURNED TO JUD COWM TTEE

05/ 15/ 03 (H I N JUDI Cl ARY

03/ 19/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 19/ 04 (H Heard & Held

03/ 19/ 04 (H M NUTE( JUD)

03/ 24/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 24/ 04 (H Heard & Held

03/ 24/ 04 (H M NUTE( JUD)

03/ 30/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 30/ 04 (H Heard & Held

03/ 30/ 04 (H M NUTE( JUD)

03/ 30/ 04 (H JUD AT 3:00 PM CAPI TOL 120

03/ 30/ 04 (H) -- Meeting Canceled --

03/ 31/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 31/ 04 (H Heard & Held

03/ 31/ 04 (H M NUTE( JUD)

04/ 02/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 02/ 04 (H Heard & Held

04/ 02/ 04 (H M NUTE( JUD)

04/ 07/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 336
SHORT TITLE: ClVIL DAMAGES FOR UNI NSURED DRI VERS
SPONSOR(S): REPRESENTATI VE(S) MEYER

01/ 12/ 04 (H PREFI LE RELEASED 1/2/04

01/ 12/ 04 (H READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H JUuD

03/ 31/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 31/ 04 (H <Bi || Hearing Postponed>

04/ 06/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 04 (H Heard & Held
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04/ 06/ 04 (H) M NUTE( JUD)
04/ 07/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 490
SHORT TI TLE: EMPLOYMENT SECURI TY ACT AMENDMENTS
SPONSCOR(S) : RULES BY REQUEST OF THE GOVERNOR

02/ 16/ 04 (H READ THE FI RST TI ME - REFERRALS
02/ 16/ 04 (H L&C, JUD

03/ 22/ 04 (H L&C AT 3:15 PM CAPI TOL 17

03/ 22/ 04 (H Schedul ed But Not Heard

03/ 24/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 24/ 04 (H Moved Qut of Conmittee

03/ 24/ 04 (H M NUTE( L&C)

03/ 25/ 04 (H) L& RPT 4DP 3NR

03/ 25/ 04 (H DP: LYNN, GATTO DAHLSTROMV ANDERSON,
03/ 25/ 04 (H NR. CRAWFCORD, ROKEBERG, GUTTENBERG
04/ 07/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 275
SHORT TI TLE: VETERI NARI ANS AND ANl MALS
SPONSCR( S) : REPRESENTATI VE(S) CHENAULT

04/ 17/ 03 (H READ THE FI RST TI ME - REFERRALS

04/ 17/ 03 (H L&C, RES

02/ 20/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 20/ 04 (H) <Bi || Hearing Postponed>

03/ 29/ 04 (H L&C AT 3:15 PM CAPI TOL 17

03/ 29/ 04 (H Moved CSHB 275(L&C) Qut of Conmittee
03/ 29/ 04 (H M NUTE( L&C)

03/ 31/ 04 (H) RES REFERRAL WAI VED

04/ 01/ 04 (H L& RPT CS(L&C) NT 3DP 2NR 1AM

04/ 01/ 04 (H DP: CRAWFCRD, LYNN, ANDERSON;

04/ 01/ 04 (H NR ROKEBERG, DAHLSTROM AM GUTTENBERG
04/ 01/ 04 (H JUD REFERRAL ADDED AFTER L&C

04/ 01/ 04 (H FI' N REFERRAL ADDED AFTER JUD

04/ 05/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 05/ 04 (H -- Meeting Postponed to Tues. 4/6/04 --
04/ 06/ 04 (H JUD AT 1:00 PM CAPI TOL 120

04/ 06/ 04 (H Heard & Held

04/ 06/ 04 (H M NUTE( JUD)

04/ 07/ 04 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

LI NDA W LSON, Deputy Director
Central Ofice
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Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT:  During discussion of proposed anendnents to
HB 244, responded to questions and provi ded conments.

SUSAN A. PARKES, Deputy Attorney General

Central Ofice

Crimnal D vision

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT:  During discussion of proposed anendnents to
HB 244, responded to questions and provi ded conments.

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 336.

THOVAS NELSON, Director

D vision of Enploynent Security

Depart ment of Labor & Workforce Devel opnment (DLVD)

Juneau, Al aska

POSI TI ON  STATEMENT: Presented HB 490 on behalf of the
adm ni stration and responded to questions.

TOBY NANCY STEI NBERGER, Assi stant Attorney General

Labor and State Affairs Section

Civil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted wth the presentation of HB 490
and responded to questi ons.

TRACI E AUDETTE, Owner

Fai r haven

Pal mer, Al aska

POSI TI ON  STATEMENT: During discussion of HB 275, relayed
concerns and suggested a change to the bill and a review of

current statute regarding the definition of "ani mal husbandry".

CAROL G ANNI NI, Staff

to Representative Harry Crawford
Al aska State Legislature

Juneau, Al aska
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POSI TI ON STATEMENT: During discussion of HB 275 and proposed
anendnents, provided comments and responded to questions on
behal f of Representative Crawford, sponsor of HB 323.

SALLY CLAMPI TT, President

Al aska Equi ne Rescue (AER)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
275 and said she supported the bill.

SHARALYN WRI GHT, St aff

to Representative M ke Chenaul t

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 275 and proposed
anendnent s, provided coments on behalf of the sponsor,
Representati ve Chenaul t.

LI SA ZEI MER

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
275.

ELI SE HSI EH, Assistant Attorney Ceneral

Envi ronnental Section

Civil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
proposed changes to HB 275.

KRI STIN RYAN, Director

Di vision of Environnmental Health

Depart ment of Environnental Conservation (DEC)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
proposed changes to HB 275.

REPRESENTATI VE HARRY CRAWORD

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  During di scussion of proposed changes to HB
275, provided comments as the sponsor of HB 323.

ACTI ON NARRATI VE

TAPE 04-62, SIDE A
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Number 0001

CHAIR LESIL MGJURE called the House Judiciary Standing
Commttee neeting to order at 1:55 p.m Represent ati ves
McGuire, Anderson, Holm Samuels, Gara, and Guenberg were
present at the call to order. Representative Ogg arrived as the
nmeeting was in progress.

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI OV PARCLE

Number 0100

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anmending Rule 16, Alaska Rules of Crimnal Procedure, and Rul es
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date."

[Before the commttee, adopted as a work draft on 3/19/04, was a
proposed conmttee substitute (CS) |abeled 04-0033, 1/16/2004,
as anmended on 4/02/04.]

CHAIR McGQU RE, in response to Representative Gara, noted that
[the comm ttee packet] should now contain a proposed commttee
substitute (CS), |abeled 23-GH1024\1, Luckhaupt, 4/6/04.

Number 0147
REPRESENTATI VE SAMJELS noved that the commttee rescind its

action of 4/2/04 in adopting Amendnent 3, which read [origina
punct uation provided]:

Page 9, lines 2 and 3: Delete all material.

Page 9, Iline 4: Delete "(4)" and replace it wth
n ( 2) n

Page 9, line 30 to Page 10, line 1: Del ete "and

inform the prosecution of the category of offense to
which the privilege applies: a higher level felony, a
| ower | evel felony, or a m sdeneanor”
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CHAI R MGU RE noted that Amendnent 3 was made to the proposed CS
| abel ed 04-0033, 1/16/2004.

REPRESENTATI VE HOLM nentioned that Version | incorporated
[ Amendnent 3] .

CHAI R McGU RE expl ai ned that [Amendnent 3] addresses the section
pertaining to when soneone wants to claim a Fifth Amrendnent
privilege and be granted imunity by a judge. The i ndividua
neets with the judge in his or her chanbers and, under current
law, if the prosecution agrees, the individual is granted
transactional imunity. Amendnment 3 deleted the |anguage
allowing the judge to inform the prosecution of the category of
of fense for which the privilege applied.

REPRESENTATI VE CGRUENBERG obj ect ed.

REPRESENTATI VE SAMUELS recall ed that the discussion on this was
inregard to conformng to the Senate version.

CHAIR MGU RE clarified that the Senate version does incorporate
[ Amendnent 3] .

REPRESENTATI VE SAMJELS expl ai ned that he had thought [Anendnent
3] was to a different portion of the Senate bill, otherw se he
said he would ve objected to the adoption [of Anendnent 3].
Representative Sanuels offered his understanding that immunity
is rarely [granted]. He nentioned possibly having a "Chinese
[firewal|]" or some sort of conprom se because he was concerned
with "throming it all out."

Number 0427

LI NDA WLSON, Deputy D rector, Central Ofice, Public Defender
Agency (PDA), Departnent of Administration (DOA), offered her
understanding that the commttee is discussing filtering
information to the district attorney, information that 1is
provided to the judge fromthe witness during a hearing held in
caner a.

REPRESENTATI VE GRUENBERG said he had discussed filtering
information to the district attorney with sonmeone from the

def ense bar. He recalled that even the "Chinese firewall"”
theory would be wunconstitutional. If there is sone |anguage
with the "Chinese firewall" theory and the |anguage on page 10,
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line 6, of Version | is changed from "shall" to "may", would
that help solve the problem he asked.

M5. WLSON stated that [the "Chinese firewall"] wouldn't provide
protection because any sharing of information will be
unconstitutional . She pointed out that in the [State V.
Gonzal es, 853 P.2d 526 (Al aska 1993)] case, the court said that
the state can't protect against the nonevidentiary uses of the
i nformation. She remi nded the conmttee that Senator French, a
former district attorney, said this [sharing of information] is
unconstitutional .

Nunmber 0596

REPRESENTATI VE ANDERSON noved to adopt CSHB 244, Version 23-
GH1024\ 1, Luckhaupt, 4/6/06, as the working docunent. There
bei ng no objection, Version | was before the commttee.

Nunber 0632
SUSAN A PARKES, Deputy Attorney GCeneral, Central Ofice,

Crimnal Division, Departnment of Law (DOL), indicated that she
disagreed with Ms. WIson, and opined that it's a mtter of

i nterpretation. Utimately, this is a matter on which the
suprene court wll have to rule. In reviewing the Gonzal ez
case, the DOL believes that the ~current proposal isn't
unconstitutional . Furthernore, the DOL believes it's really

detrinmental for prosecutors to have to decide on granting
immunity blindly. Therefore, the DOL is wlling to conprom se
and establish a systemin which the prosecutor isn't the person
making the decision [with regard to granting inmmunity]. There
could be people dedicated to sitting in on these hearings or be
given the information by the judge, and that person would then
make the decision regardi ng whether or not to grant immunity.

M5. PARKES noted that the person maeking imunity decisions would
be bound by confidentiality not to share that infornmation with
| aw enforcenent or other prosecutors. She said she fails to see
how t hat woul dn' t pr ot ect the potenti al witness from
nonevi dentiary uses of the testinony if the person nmaking the
decision doesn't release that information or use it and isn't
involved in the case in any manner.

REPRESENTATI VE GRUENBERG asked whether, if an anendnent to the

effect was adopted, Ms. Parkes would be willing to change the
"shall" to "may" [on page 10, line 6, of Version I].
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MS. PARKES specified that she would oppose such a change. She
explained that often imunity can be granted with information
because w tnesses and defense attorneys are cooperating.
However, there are occasions in which the aforenentioned parties
aren't cooperative. As a public policy, the information should
al ways be given to the prosecutor in order for himher to neke
t he deci sion about whether to grant immunity.

Number 0805

REPRESENTATI VE GRUENBERG noted his opposition to Representative
Sanuel s's notion. However, if the notion carries and the
original |anguage remains, the |anguage will go to the suprene
court. If the supreme court strikes it down, then it wll be
back to square one. Therefore, in order to resolve this

problem he said he supports an anendnent such as suggested by
Ms. Parkes as well as changing ["shall"] to "may" and providing
for a contingent effective date. Representative G uenberg
announced that he would be prepared to make such an anendnent if
Representati ve Sanuel s's notion passes.

M5. PARKES said she would I|like to take her chances wth
Representative Samuel s's notion because she believes the suprene
court would support the |anguage that Amendnent 3 changed.

REPRESENTATI VE GRUENBERG clarified that he would be willing to
make an anmendnment with the "may" |anguage and a contingent
effective date even if the notion fails.. In this way, [the
matter] woul dn't have to cone back before the |egislature.

CHAIR McGUI RE nentioned the severability cl ause.

M5. PARKES said she couldn't support Representative G uenberg's
suggestion because if the suprene court found this to be
unconstitutional, the court's |anguage regarding why it was
struck down would need to be reviewed as would whether the
suprene court would view Representative G uenberg' s proposal as
constitutional.

REPRESENTATI VE GRUENBERG shared his doubt that the [suprene
court] would "take" a hypothetical.

M5. PARKES agreed, but stated that in the suprene court's

deci sion and reasoning there would be sone indication as to why
it felt sonmething wasn't constitutional
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REPRESENTATI VE SAMJELS mai ntained his notion that the commttee
rescind its action of 4/2/04 in adopting Anendnent 3.

REPRESENTATI VE GRUENBERG mai nt ai ned hi s obj ection.
Nunber 0917

REPRESENTATI VE GARA poi nted out that when one asks for a Fifth
Amendnent privilege, one isn't admtting that he/she commtted a
crinme. Instead that individual is saying that he/she may have
done something the governnment may view as a crine. Even in the
af orenenti oned situation, he offered his understanding that the

individual isn't required to talk to the governnent. He posed a
situation in which an innocent person is found near
circunstantial evidence of a nurder: t hat individual doesn't
have to talk to the governnent because of the fear that the
government will try to inplicate hinmfher in a crine hel/she

didn't commt.

REPRESENTATI VE GARA said that the Fifth Amendnent applies to
both situations in which the individual comnmtted the crine and
in which the individual didn't conmt the crime; it applies in
situations in which the individual fears he or she wll provide
the government with a basis to be charged with a crinme. Forcing
an individual to do the aforenentioned essentially nakes hiniher
give up his/her right to the Fifth Amendnent, he opined, because
the Fifth Amendnment provides protection for both innocent and
guilty individuals and places the burden on governnent to prove
a guilt. He acknow edged that the Fifth Anmendnent has both good
and bad aspects. He nmintained his support for Anmendnment 3.

CHAIR McGUI RE expressed concern with regard to those who have
abused the process and thus "we find ourselves in this position

because of that." She offered her belief that testinony has
indicated that it's not [the sponsor's] intent, once the |evel
of crime is revealed, to prosecute individuals. To the extent

such ever occurred, the |legislature would change the | aw.

REPRESENTATI VE GRUENBERG poi nted out, however, that Ms. Parkes
can't speak for the DOL in every case or for every
adm ni stration. The fact is, he opined, these [wi tnesses] are
going to have a hearing in canera during which there will be an
offer of proof by the defense to the judge wth the defendant
and [his/her] attorney present. The defendant is going to say
that he/she couldn't testify about this nurder because it m ght
reveal that he/she commtted another nurder. The judge would
then tell the prosecution that the individual can't be nade to
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testify because of an unclassified felony. At that point, the

prosecution wll be under imense political pressure to
investigate and prosecute for that crinmne. Therefore, it wll
incrimnate the wtness, whi ch IS unconstitutional, he
enphasi zed.

M5. PARKES clarified that as it's proposed, [the DOL] is sinply
asking for information regarding whether the wtness is
concerned about a higher felony, a Ilower felony, or a
m sdeneanor. Al though Ms. Parkes said she understood [nenbers']
concern and couldn't speak for future cases, Representative

G uenberg's hypothetical situation is not the way it works. | f
the DOL is prosecuting a honmicide and [a witness] says he or she
may inplicate thenselves in a higher-Ievel f el ony, t he
[ prosecutor] has no idea what that is. She identified the

aforenentioned as the break in the chain of evidence.

REPRESENTATI VE CGRUENBERG suggested, "It may not, but it my."
Peopl e may know exactly what the witness's potential involvenent
is, and this is what concerns him

Number 1251

A roll call vote was taken. Representatives Sanuels, Holm
Anderson, and MCQuire voted in favor of the notion to rescind
the committee's action of 4/2/04 in adopting Anmendnent 3.
Representatives Gara and G uenberg voted against it. Therefore,
the notion to rescind the commttee's action in adopting
Amendnent 3 passed by a vote of 4-2.

Nunber 1251

REPRESENTATI VE SAMJELS noved that the committee adopt Conceptua
Amendnent 17 "for the drafters to draft the |anguage (indisc.)

"Chinese firewall' so that the sanme prosecutor prosecuting the
case is not the one ... in the chanbers with the judge."
REPRESENTATI VE GARA objected for discussion purposes. He

surmsed that the desire is for the prosecutor who is told this
information to not share it with other prosecutors.

REPRESENTATI VE SAMUELS replied yes.

REPRESENTATI VE GARA suggested, then, that [Conceptual Amendnent
17] needs to be reworded.
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MS. PARKES offered her understanding that the desire is to have
a designated person from the DO. assigned to rmake a
determ nation about imunity and that designated person would be
bound by confidentiality not to share the information wth
anyone.

CHAIR MGU RE offered her wunderstanding that Representative
Samuel s's intention is for Conceptual Anmendnent 17 to mean what
Ms. Parkes stated.

REPRESENTATI VE GRUENBERG remarked that [adopting Concept ual

Amendnent 17] would be better than leaving the bill as is.
However, he expressed concern that the supreme court wll strike
this provision down. Therefore, he said he wanted to offer an
amendnent to Conceptual Amendnent 17 that would "have,

instead of a 'shall', a 'may' in it, and it would have a
contingent effective date if the supreme court strikes down the
conceptual anendnent." Therefore, if the suprenme court says the

judge can't be conpelled to do this, then the anendnment to
Conceptual Anmendment 17 would cone into play and thus allow the
judge to do so only when he/she feels it is appropriate.

Nunber 1425

VB. PARKES said her concern is t hat i f “shal | " is
unconstitutional, then "may" would be as well.

REPRESENTATI VE GARA opined that Representative Guenberg's
anendnent to Conceptual Anendnent 17 probably nakes sense
because the judge can ensure that it's done only in
constitutional cases. If, by a witness saying that he or she
m ght have been involved in sonmething that m ght be considered a
hi gher level felony, the [prosecution] would be made aware of

[the information], and so the judge wouldn't allow [the
information] to be released because it's self-incrimnating,
whi ch is unconstitutional. However, if the information woul dn't

alert the prosecutor to what crine the wtness mght have been
involved in, then it would probably be allowed. For exanple, he
posed a situation in which there are five mnors consumng at a
mall and a fight begins with one of those mnors and soneone
el se. The fight results in the death of the other individual,
and the prosecution brings a nmurder case.

REPRESENTATI VE GARA posed that three [of the mnors] were
involved in the fight that resulted in the death, while two
[mnors] were nerely consum ng. The prosecution gets the
evi dence regarding involvement in what mght be viewed as a
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hi gher-1evel felony, and therefore it becones apparent that the

individual was involved in the fight. VWiile [it becones
apparent that] the individual involved in a low Ievel
m sdeneanor is the mnor consum ng. Therefore, in such a

situation the judge may say that [inform ng the prosecution of
the offense level] wuld be [tantanbunt to] telling [the
prosecution] who did what. Under the "nmay" | anguage, the judge
woul dn' t inform [the prosecution] because it woul d  be
unconstitutional . However, in other situations such as those
mentioned by M. Parkes, Representative Gara opined that it
probably would be constitutional [to share the information].
The aforenmentioned has the benefit of doing what Representative
Gruenberg is suggesting, he remarked.

REPRESENTATI VE SAMUELS surm sed that the DOL is willing to |et
[this provision] be struck down by the suprenme court rather than
start from scratch.

CHAIR McGQUI RE asked if the [anmendnent to Amendnent 17] would be
| i ke a severability cl ause.

REPRESENTATI VE GRUENBERG clarified that he is attenpting to
provide an option to [allow inmmunity] in the appropriate cases.

Nunmber 1568

M5. PARKES remarked that if the conceptual anendnent passes, the
scenario discussed by Representative Gara wouldn't happen
because the designated individual who is told the level of the
potential crime isn't going to share that information, and so
this issue shouldn't be of concern. Wth regard to allow ng the
judge to decide when it's appropriate, the judge often has very
little information and often doesn't have the infornmation that
prosecutors woul d have. Therefore, placing the judge in the
position of having to decide whether a prosecutor could use this
information is unfair. There could be investigations for which
the judge has no know edge and, under the proposed scenario,
[the prosecution] could be "tipped off." A judge shouldn't be
making those type of evidentiary decisions, she opi ned.
Conceptual Amendnent 17 seens to take care of the concerns about
any information being used inappropriately.

REPRESENTATI VE GRUENBERG said it wasn't his intent to place the
judge in an awkward position. He explained that he is sinply
trying to provide the prosecution wth the opportunity to
request "the firewall,"” which would not otherw se be avail abl e.
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M5. PARKES said she would accept that concept. Upon further
clarification, M. Parkes restated her concern with regard to
the change of "shall"” to "may".

REPRESENTATI VE GARA rel ayed his understanding that the amendnent
to Conceptual Amendnment 17 would only [be in effect] if
Conceptual Amendnent 17 is declared unconstitutional.

REPRESENTATI VE CGRUENBERG concurred wth Representative Gara's
under st andi ng.

Nunmber 1698

REPRESENTATI VE GARA then objected. He comented that it's
inportant to obtain information from w tnesses, the departnent,
and governnent when it's involved. However, he said he didn't

like the tenor of trying to find out whether the governnment is
going to agree that it's [appropriate] to do sonething. At sone
point, [legislators] have to nake an i ndependent judgnent.

CHAIR MGU RE pointed out that the House Judiciary Standing
Commttee reviews opinions that are very diverse in nature.
Oten, courts in different circuits rule differently on the sane
guesti on. Therefore, these opinions provide [nenbers] the
ability to reflect and analyze how a particular |law nay be
interpreted. She opined that Representative G uenberg is saying
that the Gonzal ez case is unclear.

REPRESENTATI VE GARA said he tended to agree.

REPRESENTATI VE SAMJELS said that he didn't view Representative
G uenberg's anendnent to Conceptual Anendnent 17 as friendly.

M5. PARKES, in response to Representative Guenberg, announced
that the DOL would support Conceptual Amendnent 17 wthout
Representative Gruenberg's amendnent to it.

REPRESENTATI VE CGRUENBERG w thdrew his anendnent to Concept ual
Amendnent 17.

Nunber 1831
CHAIR McGUI RE asked whether there were any objections to the
adoption of Conceptual Anendnent 17. There being no objection

Conceptual Anmendnent 17 was adopt ed.

Number 1844
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REPRESENTATI VE SAMJELS noved that the conmittee adopt Anendnent
2, which read [original punctuation provided]:

Page 8, after |ine 18:

Insert the foll ow ng:

"*Sec. 15. AS 12.25.150(b) is repealed and
reenacted to read:

(b) Inmediately after an arrest, a prisoner
has the right to (1) t el ephone or ot herw se
communicate wth t he prisoner's attorney; (2)
tel ephone or otherw se communicate with any relative
or friend; (3) an imediate visit from an attorney at
law entitled to practice in the courts of Al aska
requested by the prisoner; and (4) a visit from a
relative or friend requested by the prisoner. Thi s
subsection does not provide a prisoner with the right
to initiate comrunication or attenpt to initiate
comuni cati on under circunstances prescribed under AS

11. 56. 755. "
Renunber the followi ng bill sections accordingly.
REPRESENTATI VE GRUENBERG obj ect ed. Representative G uenberg

poi nted out that Anendnent 2 offers to insert nearly the sane
| anguage that was in [the original version of] HB 244 but which
was rejected last year via an anendnent. The only change, he
opi ned, fromthe original |anguage that was rejected and today's
Amendnent 2 is that the visit from the attorney - in paragraph
(3) - could now be an imediate visit. In essence, last year's
anendnent added |anguage to the effect that +the attorney
described in paragraph (3) could be requested not only by the
prisoner but also by any relative or friend of the prisoner;
Amendnent 2 seeks to undo this change that was nmade |ast year to
the original version of HB 244. Representati ve G uenberg asked
Representative Sanuels if he would be anenable to including "or
any relative or friend of the prisoner” after "prisoner"” in
proposed paragraph (3) of Anendnent 2.

REPRESENTATI VE SAMUJELS said that the purpose of Amendnent 2 is
to elimnate that |anguage. Representative Sanuels clarified
that he is attenpting reinsert |anguage that the anmendnent from
| ast year took out.

REPRESENTATI VE GRUENBERG pointed out, however, that [all the
| anguage] isn't being reinserted because Anendnent 2 doesn't
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i nclude the |anguage "or any relative or friend of the prisoner”
after "prisoner".

CHAIR MGU RE clarified that Representative Samuels is trying to
elimnate the ability of a relative or friend to be the one
requesting an attorney to visit a defendant. Ther ef or e,
Amendnent 2 nmakes it clear that the defendant can initiate
contact with an attorney or telephone a friend or relative, but
a friend or relative <can't then solicit +the attorney's
partici pation.

Nunber 1994

REPRESENTATI VE GRUENBERG noved that the comrmittee adopt an
anendnent to Anendnent 2, which would insert "or any friend or
relative of the prisoner” [after "prisoner”].

REPRESENTATI VE SAMUELS objected, and announced that if the
anendnent to Anendnent 2 passes, he would w thdraw Amendnment 2

Representative Sanuels opined that soneone else shouldn't be
able to invoke soneone's rights. Wen soneone is arrested, that

individual's rights are specified. He noted that there are
al ready standards for those who don't speak English or those
with nental difficulties. However, the current |egislation

differenti ates between two people who have been accused of the
same crinme, and one individual is allowed "a second bite at the
apple,” and the aforenentioned isn't fair, he opined.

CHAIR MGURE recalled the debate during hearings on the
original version of HB 244 in which there was reference to

attorneys i nsi de or out si de t he court house soliciting
[ def endant s] . She questioned whether the problem could be
solved differently [than via the proposal enconpassed in
Amendnent 2] . Per haps, there could be a prohibition against

attorneys being around the courthouse and soliciting.

REPRESENTATI VE SAMUJELS specified that it's not just the
att or neys. He reiterated that only the individual being
arrested should be able to invoke his or her rights.

REPRESENTATI VE GRUENBERG said that the problem with Amendnent 2
is that as witten it 1is broader than what Representative
Samuel s has suggested. Anmendnent 2 would include nore than just
those [under arrest] who have said they don't want an attorney;
rather, Amendnent 2 includes everyone. Representati ve G uenberg
hi ghlighted that nost individuals who are arrested are quite
traumati zed, and therefore may not have the presence of mnd or
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ability to obtain an attorney. [ Amendnment 2] specifies that if
a friend or relative hires an attorney for the prisoner, then
that attorney is prohibited fromtalking to the prisoner even if
the prisoner has never said he or she didn't want an attorney.
This isn't a question of equal protection, rather "that's the
tail wagging the dog," he opined, and posed a situation in which
an 18-year-old is arrested and doesn't think about asking for an
attorney - [under Anmendnent 2] the father can't hire an attorney
to advise his son.

Number 2219

REPRESENTATI VE GARA said that he opposes [Amendnent 2]. In the
context of these anendnments, Representative Gara said that he
thinks in the context of those innocent individuals that he has
represent ed. He posed a situation in which an innocent person
is taken to jail and calls home only to reach the 14-year-old
brother. The prisoner and the 14-year-old don't know what to do
and the phone call ends. No attorney is comng, and the
prisoner hasn't asked for an attorney. Later, the prisoner
talks with his nother, who secures an attorney. However, under
[ Avendnment 2], the government can prevent the attorney from
speaking to the prisoner. Representative Gara opined that the
af orenentioned is a bad policy. He inquired as to the harm of
pl aci ng soneone who has been arrested on equal footing with the
government wth regard to having soneone with sone expertise.

REPRESENTATI VE SAMUELS, in response, posed a situation in which
a young girl has been raped by a man who is confessing to the
crine. However, the interview is interrupted because the man's
friend suggested that he needs an attorney. I f anot her
individual - a parent, a friend, a relative - invokes the rights
of the man confessing, the confession is gone and the victimis
"l eft hanging." "Most crimes are solved because stupid people
commt crimes and then ... confess to them" he opined.
Therefore, if one wants an attorney, he or she should nake that
request. Furthernore, he recalled that a juvenile has the right
to call his or her parent, but the juvenile can also waive that
ri ght.

REPRESENTATI VE CGRUENBERG enphasized that the constitution and
the law is present to protect everyone. Even the guilty have a
right to an attorney. |If one's only goal is to convict the bad
guys, then that individual would be against anything that's
fair. He characterized this change as a slippery sl ope.
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REPRESENTATI VE GARA opined that the real benefit of [Anmendnent
2] will be to the repeat offender who knows that the first thing
one nust do is request an attorney. However, [Anendnent 2]
doesn't help those individuals involved wwth the crimnal system
for the first tinme because they aren't going to think to request
an attorney. Representative Gara acknow edged that he tends to
discuss crimnal legislation [in the context of the innocent
person who is arrested].

TAPE 04-62, SIDE B
Number 2393

REPRESENTATI VE GARA pointed out that Representative Sanuels
tends to discuss the inpact such legislation wuld have on the
guilty person who abuses the system The truth, Representative
Gara posited, is that it will inpact both.

CHAIR MGURE noted her frustration wth these situations
because she w shes nore people who conmmt crines wouldn't use
the system to get off. However, she also noted that the |aws
are present to protect [everyone's] constitutional rights.

MS. PARKES clarified that [Anmendnent 2] won't take away anyone's
constitutional right because each individual has the ability to

personal Iy invoke his/her rights. The question is whether one
should have the ability to invoke another i ndi vi dual ' s
constitutional rights. Allowing an attorney to interrupt an

interview provides sone individuals extra rights that can be
i nvoked by soneone el se.

REPRESENTATI VE ANDERSON inquired as to how many people wll
know, should Anmendnent 2 fail, that a friend or famly nenber
could obtain an attorney for the prisoner.

REPRESENTATI VE SAMJELS pointed out that [current |aw already
allows this.

CHAIR MGQU RE noted that the bill was trying to change this
situation | ast year.

REPRESENTATI VE GRUENBERG said he agrees that M. Parkes is
correct in that there isn't a constitutional right to this.
However, he pointed out that in Alaska it's a |ong-standing

| egal right. In many cases, Alaska law is nore protective than
the federal constitution. If Amendnent 2 were to pass, it would
change |ong-standing Al aska |aw. Representative G uenberg

announced that he [is withdrawi ng] his amendnent to Amendnent 2.
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REPRESENTATI VE SAMJELS opi ned that with the amendnent one shoul d
choose the victinms [point of view.

Number 2195
A roll call vote was taken. Representatives Sanuels, Holm
Ander son, and McCGuire voted in favor of Amendnent 2.

Representatives Gara and G uenberg voted against it. Therefore,
Amendnent 2 was adopted by a vote of 4-2.

The commttee took an at-ease from2:49 p.m to 2:50 p. m
Nunber 2107

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnment 18 with handwitten changes, labeled with an "M in
the lower right <corner, which read [original punct uati on
provi ded] :

Page 8, Sec 14 lines 18-22, omt all of proposed
section 14.

[Sec. 11.81.345. DEFENSE OF SELF AND OTHERS. A COURT
MAY INSTRUCT THE JURY ABOQUT THE  JUSTI FI CATI ON
DESCRIBED IN AS 11.81.330-11.81.340 IF THE COURT,
SITTING WTHOUT A JURY, FINDS THAT THERE IS SOME
PLAUSI BLE EVIDENCE TO WARRANT A REASONABLE JURY TO
FI ND THE ELEMENTS OF THE JUSTI FI CATI ON. ]

CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GRUENBERG explained that this provision is the
result of the Folger v. State case [648 P.2d 111, 113 (Al aska
App. 1982)]. He specified that there is language in the
af orenenti oned case and others, such as Tooney and Westin (ph),
that nmakes it clear that the burden is on the defendant to
produce sone evidence supporting a claim of self-defense before
being entitled to jury instruction on that defense. [ Section
14] is an attenpt to change the aforenentioned standard, and
t herefore he has offered Anendnent 18.

REPRESENTATI VE GRUENBERG said that the only question is
regardi ng whether there is enough evidence to go to the jury.
Representative G uenberg turned to Tooney, 581 P.2nd 1124, 1126,
note 6, from Al aska Suprenme Court, 1978, and offered a quote as
fol |l ows: "The term 'sonme evidence' was defined, albeit in
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anot her context, by our Suprenme Court in LeBlonde v. State as
"evidence, in light of which a reasonable jury could ve
entertained a reasonable doubt as to the elenment in question.'"
He pointed out that the only reason the term "inplausible"” was
ever used was in order to specify that it's not up to the court
to weigh the evidence because that's the jury's responsibility.
The aforenentioned is a constitutional right, he opined, and if
Section 14 is passed, the standard woul d be changed in the civil

and crimnal context. Representative G uenberg nentioned that
he is hypothetically taking this issue to the suprene court in a
civil context. He noted that this question cones up on summary

judgnents when a case is taken and dism ssed before the jury
gets it.

Nunber 1910

M5. PARKES acknowl edged that the desire is to change the
standard of evidence that wll allow a case to proceed to a
jury. There are many cases wherein the current standard has

been interpreted to nean that any evidence, even a scintilla of
evidence or inplausible evidence, allows a jury to receive a
sel f-defense instruction. The [DOL] is requesting that it be
"bunped up" a bit. She rem nded the commttee that |ast year
the DOL wanted to shift the burden and neke self-defense an
affirmati ve defense. [Section 14] nerely specifies that there
needs to be sone plausible evidence before such a defense can be
put before the jury, and then the state has to prove it wasn't

sel f defense beyond a reasonabl e doubt. Ms. Parkes pointed out
that judges frequently decide what rel evant evidence is and what
will be allowed to conme before a jury.

REPRESENTATI VE GRUENBERG enphasized that this isn't a question
of  what evidence can be introduced. He relayed his
understanding from Ms. Parkes that the DOL's intent is to change
the standard so that the issue gets taken from the jury. The
guestion of taking a case from the jury is a divestnent of a
constitutional right, which is the holding by the Al aska Suprene
Court in one case in the civil area. He specified that these
cases are grounded in the state and federal right to a jury
trial, and any attenpt to change that standard runs afoul of
t hose constitutional rights. This legislature and the attorney
general have no ability to change it, he said.

REPRESENTATI VE GARA asked whether, if by saying "sone plausible
evi dence," M. Parkes neans "any plausible evidence." If so, if
there is any plausible evidence, it would support the use of a
sel f - def ense def ense.
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M5. PARKES replied yes. She explained that if there is sone
pl ausi bl e evidence on which the jury could rely, then the
individual will receive the instruction and the state wll have
to prove beyond a reasonable doubt that it was not a case of
sel f defense. Ms. Parkes acknow edged that although this isn't
an evidence rule, what evidence is relevant and adm ssible may
wel | hinge on whether a judge says there is a valid self-defense
claim and whether a self-defense argunent can be presented to a
jury. If a self-defense argunent isn't allowed, nuch evidence
isn't going to cone in because it wouldn't be rel evant.

REPRESENTATI VE GARA nentioned that he is synpathetic to the
prosecution's view on this issue; however, the constitution
doesn't mandate that one be allowed to present inplausible

evi dence. In the civil context, the courts will dismss a case
if it's only based on inplausible evidence. In the crimnal
context, it's fair, he opined, that before the prosecution is

given the burden of proving that it isn't a case of self
defense, that a scintilla of plausible evidence nust be
pr esent ed.

Nunber 1722

A roll call vote was taken. Representatives G uenberg voted in
favor of Anmendnent 18. Representatives Gara, Holm and MCuire
voted against it. Therefore, Anmendnent 18 failed by a vote of
1-3.

Number 1688

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnent 19, which read [original punctuation provided]:

Page 12, line 7: Add a new bill section and renunber
bill sections and section references accordingly:
Sec. . AS 28.35.030(a) is amended to read:

(a) A person conmts the crinme of driving while
under the influence of an alcoholic Dbeverage,
inhalant, or controlled substance if the person

operates or drives a notor vehicle or operates an
aircraft or a watercraft
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(1) while wunder the influence of an alcoholic
bever age, i ntoxicating |iquor, i nhal ant, or any
control |l ed substance, singly or in conbination; or

(2) if [WHEN], as determned by a chemcal test
taken within four hours after the alleged offense was
commtted, there is 0.08 percent or nore by weight of
al cohol in the person's blood or 80 mlligranms or nore
of alcohol per 100 mlliliters of blood, or if [WHEN]
there is 0.08 grans or nore of alcohol per 210 liters
of the person's breath[; OR

(3) WHLE THE PERSON |S UNDER THE CQOVBI NED
| NFLUENCE OF AN ALCOHOLI C BEVERAGE, AN | NTOXI CATI NG
LI QUOR, AN | NHALANT, AND A CONTROLLED SUBSTANCE]

REPRESENTATI VE GRUENBERG conmented that AS 28.35.030(a)(3)
seened to have awkward phrasing, and therefore he felt that it
woul d read better grammatically with the adoption of [Anendnent
19].

M5. PARKES said that the departnent doesn't have any objection
to Anendnent 19.

Number 1534

CHAIR McGUI RE, upon determning that there were no objections,
announced that Anendnment 19 was adopt ed.

Number 1530

REPRESENTATI VE GARA noved that the conmttee adopt Amendnent 20A
[with handwitten changes], as follows J[original punctuation
provi ded] :

Del ete Page 13, lines 14-17
Insert in its place:

(s) In a prosecution under (a) of this section, a
person may introduce evidence on the anount of al cohol
consuned before or after operating or driving the
notor vehicle, aircraft or watercraft, to rebut or
explain the results of a chemcal test, but the
consunption of alcohol before operating or driving
cannot be used as a defense that the chem cal test did
not mneasure the blood alcohol at the tine of the
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operating or driving. Consunption of alcohol after
operating or driving the notor vehicle, aircraft or
wat ercraft may be used to raise such a defense.

CHAI R McGUlI RE obj ect ed.

REPRESENTATI VE GARA explained that he has worked wth the
| anguage in order to elimnate the big gulp theory w thout going
any further than that. The |anguage in Amendnent 20A specifies
that if one want to rebut the evidence of a chemcal test, the
individual can inform the jury as to how nmuch alcohol was
consuned or not consuned before driving. But it's not a defense
that the [chemi cal test] neasures one's alcohol Ilevel at the
time of the test as opposed to at the time of driving, he
further explained.

MS. PARKES sai d she has no objection to Arendnent 20A.
Nunber 1400
CHAIR MGQU RE renoved her objection. Upon determning there

were no further objections, Chair MQ@ire announced that
Amendnent 20A was adopt ed.

Nunber 1382

CHAI R McGU RE noved that the commttee adopt Amendnment 20B [with
handwritten changes], as foll ows [ original punct uati on
provi ded] :

Add a new section and renunber ot her secti ons
accordingly:

*Sec. . AS 28.35.030(a) is anended to read:

(a) A person comrits the crinme of driving while
under the influence of an alcoholic Dbeverage,
inhalant, or controlled substance if the person

operates or drives a notor vehicle or operates an
aircraft or a watercraft

(1) while under the influence of an
al coholic beverage, intoxicating liquor, inhalant, or
any control |l ed substance;

(2) and if [WHEN], as determned by a
chemcal test taken wthin four hours after the
all eged offense was conmtted, there is 0.08 percent
or nmore by weight of alcohol in the person's blood or
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80 mlligrans or nore of alcohol per 100 mlliliters
of blood, or [WHEN] there is 0.08 granms or nore of
al cohol per 210 liters of the person's breath; or

(3) while the person under the conbined
i nfluence of an alcoholic beverage, an intoxicating
| i quor, an inhalant, or [AND] a controlled substance.

Number 1346

CHAIR McGU RE, noting that there were no objections, announced
t hat Anendnent 20B was adopt ed.

Nunber 1332

REPRESENTATI VE GARA noved that the conm ttee adopt Anendnent 21,
on page 8, line 24, after "witten" insert "or oral". There
bei ng no objection, Arendnent 21 was adopt ed.

Number 1279

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendment 22, which read [original punctuation provided]:

Page 5, line 9: Insert new bill section and renunber
bill sections and section references accordingly:
Sec. . AS 09.50.020(a) is anended to read:

(a) A person who is quilty of contenpt s
puni shable by a fine of not nore than $300 or by
i nprisonment for not nore than six nonths. However
when the contenpt is one nentioned in AS 09.50.010(3)-
(12), or in an action before a nmgistrate, the person
is punishable by a fine of not nore than $100 unl ess
it appears that a right or renmedy of a party to an
action or proceeding was defeated or prejudiced by the
contenpt, in which case the penalty shall be as
prescribed for contenpts described in AS 09.50.010(1)
and[,]1(2)[, AND (13)].

Page 7, lines 23-31: Amend existing |anguage as
fol | ows

Sec. 11.56.758. Violation of custodian's duty. (a) A
person commts the crime of violation of a custodian's
duty if the person knowingly fails, when acting as a
cust odi an appointed by the court for a released person
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under AS 12.30, to report immediately as directed by
the court that the person released has violated a
condition of the rel ease.
(b) Violation of custodian's duty is

[ (1) A CLASS A M SDEMEANCOR | F THE RELEASED PERSON
| S CHARGED W TH A FELONY;

(2)] a class B msdeneanor [IF THE RELEASED
PERSON | S CHARGED W TH A M SDEMEANCR] .

Number 1272
CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GRUENBERG explained that the first portion of

Amendnent 22 is a conformng anendnent. Representati ve
G uenberg specified that the |anguage in Amendnent 22 should be
inserted in the necessary location in [Version 1I]. The
amendnent requires that the person nust "knowingly fail" to
report the violation. Under current [law], this contenpt of
court violation is punishable by six nonths in prison. The

second portion of Amendnent 22 nakes the violation a class B
m sdenmeanor, which makes it subject to three nonths in prison.

REPRESENTATI VE GRUENBERG poi nted out that the "repeal er section”
al ready repeals the contenpt provision on page 15, line 25, and
therefore it wasn't necessary to do it via Amendnent 22.
However, he added, it is necessary to repeal a reference to it.
Representative G uenberg then turned attention to [a letter
from Jerry Luckhaupt, Attorney, Legislative Legal and Research
Services, dated April 6, 2004, which specifies that a conformng
anmendnment IS necessary: "AS 12.30.020(b)(1) will also need to
be anended because of the repeal of AS 09.50.010(13) ... because
that references that particular statute.”

Nunmber 1098

REPRESENTATI VE CGRUENBERG noved that the commttee conceptually
anend Amendnent 22 such that it conforns to AS 12.30.020(b)(1).

Nunber 1071
CHAIR McGQU RE, upon determning there were no objections to the
conceptual anmendnent to Anendnent 22, announced that it was

adopt ed. Therefore, Anmendnent 22, as anended, was before the
comm ttee.
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REPRESENTATI VE GRUENBERG opined that 90 days in jail is a
sufficient penalty for failing to report soneone. Furt her nore,
t he arduous task of proving contenpt isn't required.

REPRESENTATI VE SAMUELS recalled that contenpt was the mddle
ground and a class B m sdeneanor |owers the penalty and a cl ass
A msdenmeanor raises it. However, under Anmendnent 22, as
anended, all of the penalties would be lower, even if the person
bei ng supervised conmtted it's a fel ony.

REPRESENTATI VE GRUENBERG replied yes, and opined that it's
better to nake it a regular class of crine.

Number 1010

M5. PARKES noted her support of repealing the contenpt provision
and that she didn't oppose inserting the "knowingly fails"”
| anguage. However, she urged the commttee to maintain the
differentiation between a class A and cl ass B m sdeneanor.

Number 0918

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 22, as anended. Represent ati ves
Samuels, Holm and MQire voted against it. Ther ef or e,

Amendnent 22, as anended, failed by a vote of 2-3.
Number 0906

CHAIR MGU RE noved that the commttee adopt Anmendnent 23, as
follows [original punctuation provided]:

Page 5, line 9: Insert new bill section and renunber
bill sections and section references accordingly:
Sec. . AS 09.50.020(a) is anended to read:

(a) A person who is quilty of contenpt is
puni shable by a fine of not nore than $300 or by
i nprisonnment for not nore than six nonths. However
when the contenpt is one nmentioned in AS 09.50.010(3)-
(12), or in an action before a nmgistrate, the person
is punishable by a fine of not nore than $100 unl ess
it appears that a right or renedy of a party to an
action or proceeding was defeated or prejudiced by the
contenpt, in which case the penalty shall be as
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prescribed for contenpts described in AS 09.50.010(1)
and[,](2)[, AND (13)].

Page 7, Ilines 23-31: Amend existing |anguage as
fol | ows

Sec. 11.56.758. Violation of custodian's duty. (a) A
person commts the crinme of violation of a custodian's
duty if the person knowingly fails, when acting as a
custodi an appointed by the court for a released person
under AS 12.30, to report immediately as directed by
the court that the person released has violated a
condition of the rel ease.

Wth a conformng anendnent to AS 12.30.020(b) (1)
because of the repeal of AS 09.50.010(13).

Nunmber 0862

CHAIR McGU RE, after ascertaining that there were no objections,
announced that Amendnent 23 was adopt ed.

Nunmber 0850

REPRESENTATI VE  GRUENBERG noved that the conmmttee adopt
Amendnent 24, which read [original punctuation provided]:

Page 8, lines 1-17: Delete bill section 13.
CHAI R McGUlI RE obj ect ed.

REPRESENTATI VE GRUENBERG said "This is presently overbroad," and
clarified that he believes that [Section 13] speaks to the wong
[statute] and should [reference] the deadly force [statute]
because [under Section 13] one isn't able to use nondeadly force
when fleeing froma drug deal.

Number 0608
MS. PARKES remarked that Section 13 applies to the use of deadly

force. Based on the discussions and the way the | egislation has
been narrowed to a deadly weapon and felonious conduct, she

urged the commttee to keep Section 13 in the bill. | f someone
uses a gun to shoot someone and doesn't kill that individual
the same argunents apply for non-deadly force as well. The

desire is to take away self-defense in dangerous situations in
whi ch peopl e know they are entering dangerous situations.
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REPRESENTATI VE GRUENBERG recal | ed discussion regarding shifting
the burden, and noted his dislike of the prohibiting a

particul ar defense. He pointed out that AS 11.81.900(18)
di scusses the defenses in Alaska, including self-defense, and
currently the burden isn't placed on the defendant. He offered

his belief that there has been a concerted effort in Alaska to
not make self defense an affirmati ve defense.

CHAIR MGU RE said she is opposed to Anendnent 24. She recalled
that the DOL came out with a broad version of Section 13 |ast
year and it was rejected. The DOL has since fine-tuned the
concept. She opined that there are conpelling argunents that in
gang activity, it really can be a case in which everyone says
[their actions] were in self-defense. A rebuttabl e presunption
would elimnate the argunent that there is a constitutional
right to argue it. Therefore, the burden would be shifted and
woul dn't be on the prosecution.

REPRESENTATI VE GRUENBERG sai d:

They seem to want to take cases up to the suprene
court, at |east of Alaska, probably up to the Suprene
Court of the United States. They want to ... test the
theory [of] whether they can absolutely prohibit a
defense like this under the constitution of the state

and the U. S. If they want to spend the state's nobney
on this and take this state and this country back into
the dark ages, | don't think they'll be successful.
But | don't want to meke this any better because |
think this is clearly unconstitutional. And if they
do it, the court wll strike it dowmm and we'll be

ri ght back where we are, which is constitutional
Number 0260

M5. PARKES said that the departnment woul d oppose [Amendnent 24].
The anendnent to 11.81.330 discusses using a deadly weapon, and
therefore is restricted to those situations. She offered her
recollection that the Bangs (ph) case discusses and uphol ds the
state's ability to prohibit the use of self-defense in certain
situations, and Section 13 nerely sets forth a few nore
circunstances in which the state can prohibit the use of self-
defense. The DOL believes that the court has already said that
prohibiting it in certain situations would be acceptable.
Therefore, having a rebuttable presunption isn't the direction
the DOL wants to go in.
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CHAI R MGUI RE nmuai nt ai ned her obj ection.
Number 0100

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of the adoption of Amendnent 24. Representatives
Samuels, Holm and MQire voted against it. Ther ef or e,
Amendnent 24 failed by a vote of 2-3.

Number 0010

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
244, Version 23-LS1024\1, Luckhaupt, 4/6/04, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes.

TAPE 04-63, SIDE A
Number 0001

REPRESENTATI VE GRUENBERG obj ect ed.
The commttee took an at-ease from3:34 p.m to 3:35 p.m

CHAIR McGUI RE rem nded the commttee that it's her discretion as
the chair of the House Judiciary Standing Committee to interpret
Uniform Rule 24(a) to read that a majority of nmenbers present is
what's required so long as a quorum is in place to report
| egi slation froma standing comm ttee.

Nunber 0113

A roll call vote was taken. Representatives Sanuels, Holm and
McQuire voted in favor of reporting the proposed CS for HB 244,
Version 23-LS1024\1, Luckhaupt, 4/6/04, as anended, from the
commttee. Representatives Gara and G uenberg voted against it.
Therefore, CSHB 244(2d JUD) was reported out of the House
Judiciary Standing Conmttee by a vote of 3-2.

REPRESENTATI VE GRUENBERG noted that he supported the ruling of
the chair with regard to her interpretation of Uniform Rule
24(a).

Number 0121

REPRESENTATI VE CGRUENBERG made a notion to adopt a letter of
intent, which read [original punctuation provided]:
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The Al aska State Legislature acknow edges the findings
contained in the Alaska Judicial Council's study
"Al aska Fel ony Process: 1999" that the use of third
party custodians was initially intended to give
i ndi gent def endant s an equal opportunity for
predi sposition release, that this bail condition was
one of the nost inportant influences on the |ength of
time that def endant s spent incarcerated before
di sposition of their cases, and that this Dbail
condition has resulted in substantially |onger terns
of predisposition incarceration in non-violent type
cases. Gven the right to bail guaranteed by Article
I, Section 11 of the Alaska Constitution, it is the
intent of the Legislature that judicial officers nore
rigorously apply the statutory franmework set out in AS

12.30.010-029 for pretrial release. It is the intent
of the Legislature that judicial officers appoint
third party custodians in a nmanner that wll further

the intent of the statute.
CHAIR McGU RE, noting that there were no objections, indicated
that the letter of intent was adopted and would be forwarded
with CSHB 244(2d JUD).
The commttee took an at-ease from3:39 p.m to 3:59 p.m

HB 336 - ClVIL DAMAGES FOR UNI NSURED DRI VERS

Number 0200

CHAIR McGU RE announced that the next order of business would be
HOUSE BILL NO 336, "An Act |limting recovery of civil damages
by an uninsured driver; and providing for an effective date.”
[Before the conmttee was the proposed commttee substitute (CS)
for HB 336, Version 23-LS1254\D, Bullock, 2/23/04, which had
been adopted as a work draft on 4/6/04]

Number 0260

REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, sponsor of
HB 336, noted that there were questions in the last neeting
about the definition of "noneconomc |osses” nentioned in
[Section 1 of the bill]. He referred to AS 09.17.010(a), where
noneconom c | osses is defined, and noted his acceptance of that
definition. He asked if the commttee has any concerns about
using the definition found there.
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CHAIR MGU RE replied, "W get it." She asked if there were any
anendnents for HB 336. Hearing none, she then asked for
di scussion on the bill

REPRESENTATI VE GARA said that he has already listed all of the

reasons why he does not like the bill. If a notion is made to
report it out of commttee, he will object, he added.
Nunber 0317

REPRESENTATI VE SAMJELS noved to report the proposed commttee
substitute (CS) for HB 336, Version 23-LS1254\D, Bull ock

2/ 23/ 04, out of commttee with individual recomrendations and
t he acconpanying fiscal notes.

Number 0321
REPRESENTATI VE GARA obj ect ed.

A roll call vote was taken. Representatives Samuels and McQuire
voted in favor of reporting the proposed CS for HB 336, Version
23-LS1254\D, Bullock, 2/23/04, from commttee. Represent ati ves
Gara, Guenberg, and Holm voted against it. Therefore, CSHB
336, Version D, failed to be reported from the House Judiciary
Standing Conmttee by a vote of 2-3.

CHAI R McGui re announced that HB 336 woul d be set asi de.

HB 490 - EMPLOYMENT SECURITY ACT AMENDVMENTS

Nunmber 0385

CHAI R M @J RE announced that the next order of business would be
HOUSE BILL NO 490, "An Act relating to the release of

enpl oynment security records, to t he adm ssibility of
determ nations and deci sions regardi ng unenpl oynment conpensati on
benefits, and to contributions, i nterest, penal ties, and

paynents under the Alaska Enploynment Security Act; providing
that property under the Al aska Enploynment Security Act is not
subject to the Uniform Unclainmed Property Act; and providing for
an effective date."

Number 0401

THOVAS  NELSOQN, Director, Division of Enploynment Security,
Department of Labor & W rkforce Devel opnent (DLWD), expl ained
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that he would be speaking to Sections 4-7, 9, and 11-13 of HB
490 and that a representative from the Departnent of Law (DQOL)
woul d address other sections of the bill. He characterized the
pr oposed changes as | argely housekeepi ng nmeasur es and
clarification of existing statute that wll provide Al aska a
| anguage alignnent wth federal |aw and bring Alaska into
conpl i ance W th t he unenpl oynent i nsur ance over paynent
arrangenent it has with other states.

MR. NELSON said that Section 4 authorizes the DLW to adopt
regul ations providing for the distribution of unclaimed, excess

contributions. Sections 5, 6, and 9 clarify statute by adding
the terns "nmanager” and "limted liability conpany” to existing
definitions. Section 7 brings Alaska into conformty with the

interstate reciprocal over paynent recovery arrangenent and
provides the D vision of Enploynent Security the ability to
col | ect unenpl oynent insurance overpaynents on behalf of other
states for reasons other than fraud; states participating in
this agreenent already provide this service to Al aska.

MR. NELSON said that Section 11 aligns Alaska |anguage wth

federal law by clarifying which healthcare professionals are
excluded from the definition of enploynent; only student nurses
and nedical interns are excluded, and Section 11 clears up

exi sting | anguage. Section 12 clarifies |anguage that provides
an exclusion, from the definition of wages, of paynents or
benefits provided by an enployer for purposes of educational
assistance to its enployees; federal |aw already provides this
exclusion from its definition of wages. Section 13 renoves
reference to the provisions of Departnent of Revenue (DOR) | aw
regardi ng di sposal of abandoned property; federal |aw requires
that wunclained excess contributions be deposited back into the
unenpl oynent i nsurance trust fund.

CHAIR McGU RE said she sees nothing particularly controversi al
about HB 490 in that it appears to bring Alaska law into
conpliance wth federal |aw

Number 0654

TOBY NANCY STEI NBERCGER, Assistant Attorney GCeneral, Labor and
State Affairs Section, Cvil Division (Anchorage), Departnent of
Law (DOL), explained that Sections 1-3 pertain to allowing the
rel ease of enpl oynment security records for crim nal
investigation and prosecution purposes, and that Section 8
pertains to the binding effect of wunenploynent conpensation
decisions. Sections 1-3 will help federal, state, and nunici pal
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prosecutors in investigating and prosecuting crimnal cases by
hel pi ng them | ocate suspects, w tnesses, victins, and persons on
par ol e. When paying enploynment security taxes, enployers
provide quarterly payroll information for each enployee to the
Division of Enploynment Security; thus the location information
on enpl oyees is very current.

V5. STEI NBERGER al so pointed out that because the Division of
Enmpl oynent Security pays unenploynent benefits to qualifying
persons, these persons provide the division with information
about where they reside. The Division of Enploynent Security is
heavily federally funded, she renmarked, and the U S. Departnent
of Labor requires that the enploynment security records be kept
confidential, but has allowed, over the vyears, a nunber of
exceptions, which are found in AS 23.20.110. Unfortunately none
of the current exceptions allow for the release of information
for crimnal prosecution and investigation purposes other than
for prosecuting cases against claimants who have fraudulently
recei ved unenpl oynment conpensation benefits.

M5. STEINBERGER relayed that over the vyears, because the

Division of Enpl oyment  Security's information is updated
quarterly, the Crimnal Dvision of the DOL has requested this
i nformation in or der to find W t nesses and vi cti ns.

Unfortunately, the Division of Enploynment Security has had to
deny these requests. She noted that upon review of Sections 1-3
of HB 490, the U S. Departnent of Labor has approved the
proposed changes and has in fact permtted other states to allow
the release of enploynent security information for purposes of
crimnal investigations and prosecutions. These other states
i ncl ude Washi ngton, |owa, Arkansas, Georgia, Utah, and Ol ahona.

MS. STEINBERGER, directing attention to Section 8, which wll
amend AS 23.20.497, explained that persons who are denied
unenpl oynent benefits are entitled to a hearing, but current
statute provides that unenploynent conpensation decisions are
not adm ssible in a subsequent action or proceeding in another
forum for exanple, if an enployee brings a lawsuit against
hi s/ her enpl oyer. Enpl oyers have little incentive to
participate in unenploynent conpensation proceedings because,
unl ess they are self insured, they have no financial interest in
the outcone. Section 8 wll clarify that unenpl oynent
conpensation decisions are not only inadmssible in a court or
adm nistrative proceeding but are also inadmssible in an
arbitration proceedi ng.

Number 0884
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REPRESENTATI VE GRUENBERG asked whether there would be any
objections to adding the words "to them to page 3, line 7; the
text of Section 7 would then read in part, "if the sums were
obtai ned by an individual who is not entitled to theni.

CHAIR MGUI RE surm sed that such | anguage is not needed.
REPRESENTATI VE HOLM surm sed that that meaning is inplicit.

REPRESENTATI VE GRUENBERG, turning attention to page 3, line 15,
asked whether "limted partnership” and "limted Iliability
partnershi p” shoul d be added.

M5. STEINBERGER pointed out that "partnership" 1is already
included in the text of Section 9, which nerely updates Title 23
to include "limted liability conpany”, which is a whole new
entity that has been provided for in Title 10.

REPRESENTATI VE GRUENBERG offered his recollection, however, that
Title 32 was recently anended by adding a new chapter pertaining
to "limted liability partnerships”, which are not addressed in
the "uniform partnership Act."

MS. STEINBERGER said, "You may want to add 'limted liability
partnerships'."

CHAIR McGQUI RE suggested that they nmke a conceptual anmendnent
"to ask the drafters to be clear that whenever these forns of
busi nesses or enploying units are referenced throughout, that it
includes all of the wvarious forns of partnerships, l|imted
liability partnerships, limted liability conmpanies, and so on,
that it could.™

Nunber 1049

REPRESENTATI VE GRUENBERG nmde a notion to adopt Chair MCQuire's
suggestion as Conceptual Anmendnent 1. There being no objection,
Conceptual Amendnent 1 was adopt ed.

REPRESENTATI VE CRUENBERG turned attention to Section 2 of the
bill and asked if it should include |anguage allow ng the
release of information for the purpose of enforcing child
support.

M5. STEINBERGER relayed that such an exception is already
i ncluded in AS 23.20.110(0).
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REPRESENTATI VE GARA asked whether the state is allowed to
provi de unenploynment benefits to people whom the federa
gover nnent does not.

MS. STEI NBERGER noted that current Al aska |law [all ows benefits]
to "health professionals and health nurses,” but HB 490 attenpts
to conformstate |aw to federal |aw.

REPRESENTATI VE GARA nentioned that he is referring specifically
Sections 11 and 12.

MR. NELSON said of Section 11, "W already have existing
| anguage, but it's quite confusing to sone enployers in Al aska,
so we're spelling it out, exactly who is exenpt from the
definition of enployment for the purposes of unenploynent
i nsurance contributions.”

REPRESENTATI VE GARA said he is not sure he agrees with the
policy of limting the availability of unenploynment conpensation
to nmedical and nursing interns and of not counting the benefits
referred to in Section 12 as wages for unenpl oynent purposes.

Number 1223

M5. STEINBERGER remarked that the language in the bill wll
provi de that student nurses will not get unenpl oynent benefits
and the enployer will not have to pay taxes on student nurses or

medi cal students who are interning and receiving sonme incone.

CHAIR MGU RE characterized the foregoing as an incentive to
enpl oyers who hire student nurses.

MR. NELSON said that Section 12 speaks to training systens
provided by enployers to enployees and those anounts of noney
not being counted toward wages. Federal law currently allows
for "this," but Alaska |aw does not yet. He said that the
exclusion provided for via Section 11 is not a change; rather,
the |l anguage is sinply being clarified. He added:

And the reason we asked for that is, there was an
instance in the state several years ago, or within the
last two years, in which an enployer msinterpreted
this and it resulted in a mstake on their
unenpl oynent insurance contributions as an enployer,
and it was quite expensive, and the renmedy and the
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cost of recovering that amount of noney was quite
ext ensi ve.

MR. NELSON, in response to a question, said that in the
af orenenti oned instance, the enployer enployed nurses that were
not student nurses but didn't pay their contributions, and so
the [DLMWD] had to recover those nonies because, under current
|l aw, the enployer is required to pay for nurses that are not
student nurses.

CHAIR McGU RE acknow edged that the current statutory |anguage
could be msinterpreted to apply to all nurses.

Number 1351

REPRESENTATI VE HOLM noved to report HB 490, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note.

Nunmber 1369

REPRESENTATI VE GARA objected for the purpose of providing a
comment. He said:

There's potentially another side to this whole story

and | don't know that |[|'ve heard it ... - maybe
there's not, maybe there is - and | feel unconfortable
voting on this with the anmobunt of information | have
right now ... To the extent that | hear information
that nakes ne think otherwise, | mght vote against it
on the floor; | just wanted you to know t hat.

REPRESENTATI VE GARA then wit hdrew his objection.

Number 1393

CHAIR MGUI RE asked whether there were any further objections to
the notion. There being no objection, CSHB 490(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 275 - VETERI NARI ANS AND ANI MALS

Nunber 1416
CHAIR Mc@UJ RE announced that the final order of business would

be HOUSE BILL NO 275, "An Act relating to veterinarians and
animals.” [Before the conmttee was CSHB 275(L&C). ]
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Nunmber 1469

TRACIE AUDETTE, Owmer, Fairhaven, said she is very concerned
about the |anguage on page 2, lines 9-14, and suggested that it
needs clarification regarding the extra power being given to
i censed veterinarians. She said she would like to see added to
the bill, [after paragraph (4)] on page 2, language to the
effect of: "QOher standard practices commonly performed on farm
or donestic animals in the routine course of farmng or aninal
husbandry or animal care or treatnment when perforned by the
owner, the owner's enployee, or the owner's agent acting wth
the owner's approval." She al so asked that attention be given
to the fact that although "ani mal husbandry” is used in statute,
it is not currently defined in statute. She relayed that she is
an aninmal therapist and does physical rehabilitation, and
al though she is not currently practicing, she does have a
busi ness |icense under the category of animal husbandry.

Nunmber 1583

CAROL G ANNINI, Staff to Representative Harry Crawford, Al aska
State Legislature, sponsor  of HB 323, noting that she
participated in "the original drafting of the bill that this was
based on," said she is available for questions. In response to
guestions, she relayed that she has a copy of the Departnent of
Law s suggested changes, and that Representative Crawford has
ot her proposed anendnents that she can expl ain.

Number 1751

SALLY CLAMPI TT, President, Al aska Equine Rescue (AER), said she
wants to enphasize the need to keep |anguage regarding m ni mum
standards of care in order to enpower |icensed veterinarians to
be involved in the process of determning the conditions of
animals that are taken in as a result of cruelty cases. She
said she is glad to hear testinony from Ms. Audette, but relayed
that she has concern about replacing |anguage regarding
veterinary care wth [|anguage regarding care provided by
holistic practitioners. She added, "I'm not sure that it would
be appropriate to nake it a hardcore provision, here, on equal

footing with veterinary care because it would seemto ne, then

that it may al so becone a defense, here, of cruelty ...

Nunber 1818
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SHARALYN WRI GHT, Staff to Representative M ke Chenault, Al aska
State Legislature, sponsor, interrupted M. Clanpitt and
suggested she call Representative Chenault's office and discuss
her concerns regarding this issue outside of the commttee
process.

M5. CLAMPI TT, in conclusion, said she whol eheartedly supports HB
275.

M5. AUDETTE, in response to comments, clarified that she
i ntended that her suggested | anguage be added to the bill rather
than replacing any | anguage currently in the bill

Nunber 1872

LI SA ZEI MER, noting that she is an aninmal rescuer and owns three
rescued dogs, said she thinks HB 275 is a great bill, is long
overdue, and will go a long way towards securing the safety of
and conpassion towards aninmals in Al aska. She offered her

belief that there is a link between animal cruelty and donestic
vi ol ence, adding that there is a saying that in a house where
people aren't safe, animals aren't safe, and visa versa. She
went on to say:

| think that aninmal cruelty prosecutions nmay indeed be
able to prevent nore serious prosecutions down the

i ne. | think that ... if we were to pass this |aw,
) this could be a very powerful t ool for
interdiction. And ... Dby seeing animal cruelty,
you're kind of getting a glinpse at the tip of the
i ceberg, and ... maybe sone of these behaviors can be
stopped in their tracks before they do accel erate and
go into the realm of human victi ns. And | also feel

that in ternms of costs, if we don't pay now, we're
going to end up paying nore later, and | believe that
with all ny heart.

M5. ZEIMER indicated that it is time to start holding those who
commt acts of animal cruelty accountable for their actions.
Currently, she remarked, it is the people like herself and
others that are involved in the animal welfare comunity who
step up to the plate and spend tinme, noney, and enotional energy
in cleaning up the nesses caused by those who, often repeatedly,
commt acts of animal cruelty. She suggested that society needs
to get past the attitude of |ooking at animals as nere property;
a broken leg on a puppy is whole lot different than a broken | eg
on a table, she added. She opined that passage of HB 275 would
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be in keeping wwth the spirit of the people of Al aska, and would
be the mark of a civilized state and civilized society.

CHAIR McGU RE ascertained that no one else wished to testify,
and noted that Representative Crawford was present.

Nunber 2061

M5. G ANNINI, referring to Ms. Audette's suggested change, said
she questions whether such additional |anguage is necessary
because she is not sure that the current |anguage on page 2
excludes the type of care to which M. Audette referred. She
al so noted that page 5 contains an exclusion regarding conduct
that conforns to accepted veterinary or aninmal husbandry
practices. Turing to the issue of cost, she said:

One thing that is not clear from the fiscal note is,
in the past, when the state has taken animals from an
owner and turns them over to [an] agency, ny
understanding is that the state (indisc.) is really
|iable for the cost of the care of the animal. And |
believe that there have been several cases where
consi derable expense was put into nedical care and
treatment, and then the receiving agency has | ooked
back to the state to be reinbursed for those expenses.

One of the provisions in this bill is that [an]
i ndi vidual or an agency who now receives the animal
under this bill does so knowng that they cannot go
back and look to the state for reinbursenent anynore.
So ... that kind of savings, if there is indeed a
savings, is not going to show up in the fiscal note,
and | just think that's sonething that's inportant to
t hi nk about when you're considering any fiscal note
that's attached to this bill

CHAIR MGUJ RE asked whether any thought has been given to
including a provision that would allow for recovery of expenses
fromthe original possessor of the animal.

REPRESENTATI VE GRUENBERG said he has given that issue sone
t hought .

REPRESENTATI VE GARA, relaying that he couldn't stay for the rest
of the neeting, said:
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|"m very supportive of the bill. Certainly the
testinmony that people who abuse animals are also
people who end up doing worse things in society is
conpelling to nme. ... There's only one section of the
bill that | have a comment on, and it's on page 4,
lines 27 and 28. Il ... would like to ... strongly
puni sh those who engage in intentional animl cruelty,
or what we consider to be aninmal cruelty. Li nes 27
and 28 deal with reckless or accidental failures to
provide care to an ani nal.

It say's "reckless" right now, [but] there's [a
proposed] anendnent to nove that also to crimnally
negligent, and I guess | would just say to the nenbers

of the commttee - ... we're all trying to get after
cruelty, we're all trying to get after intentiona
conduct - | would ask people to take a close |ook at

lines 27 and 28 and decide what we want to do there
about conduct that's not intentional, [conduct] that's
i rresponsi bl e but not intentional.

Number 2239

REPRESENTATI VE GARA, in response to a question, said he does not
think he supports "the crimnally negligent |anguage," adding,
"It's the only part of the bill ... that really deals wth
people who aren't intentionally out there trying to hurt
animal s."

CHAI R MGU RE asked whether he woul d support such |anguage if it
specified that the behavior results in the death of an ani nal or
causes serious physical pain.

REPRESENTATI VE GARA sai d:

It's incorporating the standards in [proposed AS
03. 55. 1007, whi ch tal ks about provi di ng f ood,
providing water, providing anple surroundings for an
animal. What | would not want to happen would be for
a famly to go on vacation, to conme back, to realize
that it just really screwed up [and] the famly

pet has suffered as a result of it [though] nobody
intended to hurt the animal.

The famly then brings the animal into a veterinarian

who would rightly and ... appropriately be very
offended at what the famly did, but then the
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veterinarian is so offended that they call the
prosecutors, and then all of a sudden this beconmes a

crine. Maybe it should be, but that's ... a policy
call 1'd ask you to think about, and ask the sponsors
to talk about. And [I] <could probably ... be

convinced, possibly, to go either way on that one -
that's just the one that | flagged.

Nunmber 2299
M5. WRI GHT sai d:

Exactly that sanme thing happened to ne eight years ago
with the neighbor's rottweiler that got |oose and cane

over, and ny linping around for eight years is a
result of that. And yes, | do believe he was
crimnally negligent. And a guinea pig conpared to a

175-pound rottweiler are two different things, but
certainly this famly did go on vacation and left the
dog outside ... with no food, no care, and it got
loose. ... So ... you're looking at different degrees
of negligence and an acci dent.

Well, accidents can happen with goldfish ..., but
common sense enters into this at sonme point that a
rottweiler left without food or care for a week is

certainly different than a guinea pig. ... There
[is] negligence and then there's real negligence, and
acci dents i ke t hat usual |y don't happen by

responsi bl e peopl e.

REPRESENTATI VE GARA said that in a circunstance wherein the
owner left on vacation and said to hinself/herself that the

animal could just wait to be fed until he/she returns, that
behavior is outrageous and that person should be punished.
However, in a circunstance where one spouse asks the other to

feed the aninmal before they go on vacation, he suggested that
such behavior is probably not reckless, but noted that the
| egi sl ature needs to be careful with what it defines as a crine.
"And certainly the lower levels of conduct are grounds for you
to lose your animal, but ... | would just want sone discussion
by fol ks about whether that's sonmething we want to throw people
injail for, and you mght convince [ne] that it is," he added.

M5. WRI GHT pointed out, though, that it's a responsibility to

own an animal, whether it's a fish, a guinea pig, or a horse.
And if a person forgets to arrange for an aninmal's care before
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| eaving on vacation, he/she should use a telephone to ask
soneone to | ook after the animal.

TAPE 04-63, SIDE B
Number 2393

REPRESENTATI VE GARA relayed that he had a cat that he used to
share chocolate with, but at the tinme he didn't know that cats
shouldn't eat chocol ate. He said he could envision such
behavior as being considered reckless or crimnal wunder the
bill.

M5. WRIGHT relayed that she has recently |learned that she is not
supposed to feed her dog grapes, and acknow edged that under the
bill, doing so could result in her being quilty of reckless
endanger nent .

CHAIR MGUI RE directed attention to the changes suggested by the
Departnment of Law (DQL). [ These suggested changes were
presented and explained by Elise Hsieh from the DOL during the
bill's | ast hearing].

REPRESENTATI VE GRUENBERG indicated a preference for addressing
each of the DOL's suggested changes as separate anendnents.

Nunber 2195

CHAIR MGURE referred to the DOL's suggestion to change
"include" to "includes" on page 1, line 6, and |labeled it
Amendnent 2. [ None of the suggested changes were | abeled
Amendnent  1.] [Although no formal notion was made] Chair

McGQuire asked whether there were any objections to adopting
Amendnent 2. There being none, Anmendnent 2 was adopt ed.

M5. WRIGHT - referring to the DOL's suggestion to delete the
word "daily" from page 1, line 8 - offered her belief that
"dai l y" neans every day and so shoul d be incl uded.

CHAIR McGU RE said she disagrees, and surm sed that the rel evant
point is that the water be provided in sufficient quantity for
the animal's good health regardless of how often a person
chooses to provide it.

M5. G ANNI NI asked whether renoving the word "daily" would allow
soneone to provide water only once a week.
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CHAIR MGU RE remarked that even if such is the case, the
relevant point is that the water is provided in an anount
sufficient to maintain the animal's good health.

Number 2065
CHAIR MGQU RE [made a notion to adopt] Amendnent 3, to delete

"daily and" from page 1, |ine 8. There being no objection,
Amendnent 3 was adopt ed.

Number 2049

REPRESENTATI VE GRUENBERG, noting that it 1is proper to use
"include" rather than "includes" on line 6, nobved that the
commttee rescind its action in adopting Anendnent 2. There

being no objection, the commttee rescinded its action in
adopti ng Anendnent 2.

M5. WRIGHT - referring to the DOL's suggestion that proposed AS
03.55.100(a)(2) be rewitten for clarity - said that there were
several farnmers that called the sponsor's office and objected to
the definition of an outdoor shelter.

Nunber 1997

CHAIR MGQURE referred to the DOL's suggestion to add, on page
2, line 9, after "standards", the words "for the health and
safety of the aninmals", and |labeled it Anendnent 4. [ Al t hough

no formal notion was nmade] Chair MQiire asked whether there
were any objections to adopting Anmendnent 4. There being none,
Amendnent 4 was adopt ed.

M5. WRIGHT - referring to the DO.'s suggestion to add to
proposed AS 03.55.100(b), on page 2, line 14, the words, "In the
event of a disagreenent under this paragraph, the State
Veterinarian will provide the professional opinion needed under
this paragraph.” - relayed the sponsor's belief that including
such |anguage could open the door to creating a fiscal note
She suggested that the court system could be |ooked upon to be
the final arbiter in cases where veterinarians di sagree.

CHAI R MCGU RE sai d she agrees.

REPRESENTATI VE GRUENBERG asked the DOL to comment on the fisca
note issue.

Number 1938
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ELI SE HSI EH, Assistant Attorney General, Environnental Section

Cvil Dvision (Anchorage), Departnent of Law (DOL), relayed
t hat Kristin Ryan from the Departnent of Envi r onnent al
Conservation could better respond to that issue. She added,
however, that the idea behind this suggestion was that if a
serious conflict between two veterinarians arose, then the state
Veterinarian could weigh in with a final professional opinion.

Nunber 1929

KRI STIN RYAN, Director, Division of Environnental Heal t h,
Department of Environnmental Conservation (DEC), relayed that the
DEC has conmitted itself to maintaining a zero fiscal note even
if the suggested change is adopted, because situations could
arise wherein specialized veterinarians disagree when naking a
determ nation regarding treatment of an animal. For exanple, if
a veterinarian who specializes in treating small animals is
asked to nmake a determnation of cruelty to a farm animl,
he/ she may not have the sanme type of expertise as a veterinarian
specializing in farm aninmals. "W felt that +the state
veterinarian would probably be the best candidate to nmake a
[determ nation] of standards of care, rather than the court
system [which] does not have that expertise; ... the [DEC,
again, has agreed not to increase the fiscal note to nake that
change, " she concl uded.

Number 1897

REPRESENTATI VE HARRY CRAWORD, Al aska State Legislature, sponsor
of HB 323, remarked:

Wen we were looking at this, we wanted the | ocal
veterinarian to be able to go out and neke

determ nati ons. I don't know how you say that
this is going to be only the final arbiter, because
sonebody may want to ... contest it at every step of

t he way. W felt that if we left it in the hands of
the state veterinarian, which we have only one, that's
not going to be present at the scene, then it's
unwor kabl e; we would have to get the state
veterinarian there to nmake that final ... decision.
And | think that's the reason we put this in here as
having a licensed veterinarian making the decision on
t he scene.
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MS. HSIEH pointed out, though, that part of her suggested
| anguage is, "In the event of a disagreenent wunder this
par agr aph”. She el abor at ed:

I"m tal king about nmaybe two |ocal vets. Maybe one
| ocal vet's been hired by sonmeone who has 20 or 40
dogs that he typically takes care of ..., and then
another vet conmes in and says, ... "That guy's not
taking care of his dogs." Well, the vet who gets paid
to take care of those 40 dogs mght not agree. ["m
tal king about that sort of |ocal situation, where two
| ocal vets sonehow get in a disagreenment. ... In that
case, to provide the professional opinion required
under that paragraph ..., the state [veterinarian] can

cone in and listen to the tw vets and sort of try
[to] figure out what's going on or [if] someone has a
bi ased opinion or a personal stake, and [then] provide
a nore neutral, professional opinion wunder this
par agr aph. This does not take powers away from the
court in any sense; when soneone petitions to get
their animl back, | assune the courts are going to
| ook at any information they have and try [to] nake

a reasoned decision using evidence they have. I
hope that information is helpful to the commttee.

Nunber 1786

M5. WRI GHT suggested that perhaps this issue could be better
addressed via regulation instead of statute.

M5. HSI EH of f er ed:

You won't have the authority for regulations to allow
the state [veterinarian] to provide the professional
opi nion wunder this paragraph unless this anendnent
goes through. | don't see where you'd have the
[regul atory] authority to go ahead and do that. You'd
just end up with vets who are disagreeing, and that
will end up in a stalemate for [AS] 03.55.110 when
soneone goes to try and actually nove on to the next
stage, which is taking the animal.

REPRESENTATI VE GRUENBERG noted that his wife is on the aninal
control board in Anchorage, and suggested that this issue wll
cause the DEC to "becone quite a bureaucracy” and will cost the
state noney in the future.
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CHAIR MGQU RE - referring to the DOL's suggestion to add to
proposed AS 03.55.100 a subsection (c) that would grant the DEC
the authority to pronmulgate regulations to inplenent AS
03.55.100 - offered her belief that it is probably appropriate
to grant the DEC that authority, and nentioned that a nunber of
nmenbers have expressed concern about this issue.

M5. HSIEH, in response to a question, relayed that statutorily,
the state veterinarian falls under the purview of the DEC

M5. RYAN, in response to comments, added that AS 03.25 defines
veterinarians and states that their duties are to be inplenented
t hrough the DEC She sai d: "It gives us the authority to
enbargo and detain aninals and destroy animals; the state
veterinarian has incredible responsibility for ... the contro
of animals and di seases that animals spread.” She noted that AS
03. 25. 020 defines the duties of state veterinarians.

Number 1490

M5. HSI EH rel ayed:

As far as [|I'm aware, and the DA, the only
[veterinarian] that is statutorily specified is here
in [AS] 03. 25: it is in the Departnment of
Envi ronmental Conservati on. The state [veterinarian]

is very active and does a lot of things [pertaining]
to animal and public health, and the connections
bet ween that. If, for sone reason in the future, the
state [veterinarian] ... were to nove to another
agency, I spoke wth Debra Behr [Legislation &
Regul ati ons Section of Departnent of Law] ... and she
said the revisors would just go through and change
[the] statutes [that] needed changing. This would not
be hindrance in any way.

M5. RYAN, in response to further comments, said: "The
responsibilities are to enbargo and detain animals, and so while
maybe we only have one veterinarian and it would be great to
have nore, that's their responsibility.”

Nunber 1387
REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 5,

to add to page 2, in proposed AS 03.55.100, a new subsection:
"(c) The Departnent of Environnental Conservation my adopt
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regulations to inplement this section.” There being no
obj ection, Anendnent 5 was adopt ed.

M5. GANNINI - referring to the DOL's suggestion to delete from
page 2, line 19, "on which it wi shes to take action" - opined
that if that |anguage is renoved, then the word "shall" on |ine
19 should be changed to "nmay", because this would prevent the
Department of Public Safety from having to investigate a
groundl ess conpl ai nt.

CHAIR MGU RE and REPRESENTATIVE GRUENBERG relayed that the
commttee would not be considering that particul ar suggestion by
t he DCL.

M5. WRIGHT - referring to the DOL's suggestion to replace, "and
under whose custody the animal is to be sheltered and cared for"
with, "and a reference to their right to petition the court
under AS 03.55.130" on page 3 [lines 3-4] - remarked that this
is a good anendnent and that the <current |anguage is an
over si ght. She noted that in the past, when irate owners have
gone to where the abused animals were being sheltered, the
ani mal s have had to be noved.

Number 1245

CHAIR McGU RE | abeled the foregoing suggestion by the DOL as
Amendrment 6. [Although no formal notion was nmade] Chair McQiire
asked whether there were any objections to adopting Anendnent 6.
There bei ng none, Anendnent 6 was adopt ed.

Nunber 1239

CHAIR McGQUIRE nmade a notion to adopt Anendnent 7, to replace
"every" with "a" on page 3, line 10. There being no objection
Amendnent 7 was adopt ed.

M5. WRIGHT - referring to the DOL's suggestion to replace,
"warranted by" wth "reasonable under" on page 3, line 24 -
remarked that [the current |anguage] appears to conflict in the
way it reads, and that [the suggestion] is fine.

Number 1203
REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 8,

to replace "warranted by" wth "reasonable under" on page 3,
line 24. There being no objection, Amendnent 8 was adopt ed.
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CHAIR McGQU RE referred to the DOL's suggestion to delete "a
herd, collection, or kennel [of]" from page 4, |ine 30.

M5. WRICGHT said that the sponsor would like to retain the word
"col l ection" because there are people known as "hoarders" who
collect large nunbers of animals and neglect them She
nment i oned Carol yn Boughton as an exanple of sonmeone who did this
in the Sterling area: 40-sone-odd Bouviers were found partially
frozen into the ground. She opined that it is inportant to keep
the words "herd", "collection", and "kennel" because they are
different words for the sane thing.

REPRESENTATI VE GRUENBERG opined that keeping that |anguage in
the bill wll nmake it harder to prosecute soneone. The
inportant factor is that the person has 10 or nore aninals
regardl ess of what they are call ed.

M5. WRI GHT asked what happens if soneone only has 2 or nore
ani mal s.

REPRESENTATI VE GRUENBERG replied, "Well, then you'd want to
change t he nunber.™

Number 1116

REPRESENTATI VE GRUENBERG [nmade a notion to adopt] Anmendnent 9,
to delete "a herd, collection, or kennel [of]" from page 4, line
30. There being no objection, Anendnent 9 was adopt ed.

[ There was a brief discussion regarding how best to word the
next anendnent, which would address Ms. Wight's concern about
situations in which nore than one aninal is being abused.]

Nunber 1097

REPRESENTATI VE GRUENBERG [nmade a notion to adopt] Amendnent 10,
to replace "10 or nore animals” with "nore than one animal".
There being no objection, Arendnent 10 was adopt ed.

Nunmber 1057
CHAIR MGU RE, noting that a mpjority caucus was in progress and
that the commttee no |onger had a quorum announced that HB 275

[ as amended] would be held over.

ADJ OQURNMVENT
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Nunber 1042

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 5:15 p.m
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