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W TNESS REG STER

DEAN J. GUANELI, Chief Assistant Attorney General

Legal Services Section-Juneau

Crimnal D vision

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT:  During di scussion of HB 244, presented sone
proposed anendnments on behalf of the admnistration, and
provi ded comments on ot her proposed amendnents.

LI NDA W LSON, Deputy Director

Central Ofice

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of the proposed
anendnents to HB 244, responded to questions and provided
conmment s.

VANESSA TONDI NI, St af f

to Representative Lesil MCuire

House Judiciary Standing Conmmttee

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of the proposed
anmendnents to HB 244, offered clarifying conments.

SUSAN A. PARKES, Deputy Attorney General

Central Ofice

Crimnal D vision

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of the
proposed anmendnents to HB 244.

ACTI ON NARRATI VE

TAPE 04-57, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting back to order at 2:55 p.m Represent ati ves
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McCGuire, Sanuels, and G uenberg were present at the call back to
order. Representatives Holm QOgg, and Gara arrived as the
neeting was in progress. [ For the presentation by the Al aska
Judi cial Council see the 1:12 p.m mnutes for this date.]

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI OV PARCLE

Nunmber 0087

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anmending Rule 16, Alaska Rules of Crimnal Procedure, and Rules
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date."

[Before the committee, adopted as a work draft on 3/19/04, was a
proposed commttee substitute (CS) | abel ed 04-0033, 1/16/2004.]

CHAIR MGU RE relayed that the commttee would begin discussion
of proposed anendnents.

Number 0102

DEAN J. GUANELI, Chief Assistant Attorney General, Lega
Services Section-Juneau, Crimnal Division, Departnent of Law
(DOL), directed attention to Amendnent 1, which contained a
handwitten change and read [with original punct uati on
provi ded] :

Pages 15-16, Section 27.
Delete the entire contents of the section and insert
i nst ead:

AS 47.12.310 is anended by adding a new subsection to
read:

(k) A state or nunicipal agency or authorized
enpl oyee, other than a state or nunicipal | aw
enforcenment agency wunder (c) of this section, nmay
disclose to the public information regarding a case as
may be necessary to protect the safety of the public,
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provided the disclosure is authorized by regulations
adopted by the departnent.

Nunber 0229

REPRESENTATI VE SAMJELS nade a notion to adopt Anendnent 1.
There bei ng no objection, Amendnent 1 was adopt ed.

MR. GUANELI directed attention to Anendnent 2, which read
[original punctuation provided]:

Page 8, after line 18:

Insert the foll ow ng:

"*Sec. 15. AS 12.25.150(b) is repealed and
reenacted to read:

(b) Inmediately after an arrest, a prisoner
has the right to (1) t el ephone or ot herw se
communicate wth t he prisoner's attorney; (2)
tel ephone or otherwi se conmunicate with any relative
or friend; (3) an immediate visit from an attorney at
law entitled to practice in the courts of Al aska
requested by the prisoner; and (4) a visit from a
relative or friend requested by the prisoner. Thi s
subsection does not provide a prisoner with the right
to initiate comunication or attenpt to initiate
comuni cati on under circunstances prescribed under AS
11.56. 755. "

Renunber the followi ng bill sections accordingly.
Nunmber 0252
REPRESENTATI VE SAMJELS nmade a notion to adopt Anmendnent 2.
Number 0260
REPRESENTATI VE GRUENBERG obj ect ed. He offered his recollection
that the commttee addressed this proposed change to statute
| ast year and rejected it.

Number 0299

REPRESENTATI VE SAMJELS wi t hdrew Anmendnent 2, but nentioned that
he woul d offer it again at a later tine.

MR. GUANELI directed attention to Anendnent 3, which read
[original punctuation provided]:
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Page 9, lines 2 and 3: Delete all material.

Page 9, Iline 4: Delete "(4)" and replace it wth
n ( 2) n
Page 9, line 30 to Page 10, Iline 1: Del ete "and

inform the prosecution of the category of offense to
which the privilege applies: a higher level felony, a
| oner | evel felony, or a m sdeneanor”

Nunber 0417

CHAIR MGU RE made a notion to adopt Amendnent 3. There being
no objection, Amendnment 3 was adopt ed.

MR. GQUANELI directed attention to Anendnent 4, which read
[original punctuation provided]:

Page 8, line 9 - 13:
Delete all material and insert the foll ow ng"
"(4) the force applied was the result of
using a dangerous instrunent that the person clainng
the defense of justification possessed while

(A) acting alone or wth others to
further a felonycrimnal [sic] objective of the person
or one or nore other persons; or

(B parti ci pating in a f el ony
transaction or purported transaction, or in innedi ate
flight from a felony transaction or pur ported
transaction in violation of AS 11.71.

MR. GUANELI explained that Anmendnent 4 would narrow the self-
def ense provision and conformit to the Senate version.

Nunber 0476

CHAIR MGUI RE made a notion to adopt Anendnent 4.

Nunber 0480

REPRESENTATI VE GRUENBERG obj ect ed. He made a notion to anend

Amrendnent 4 such that "deadly weapon" replace "dangerous
i nstrunent".
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Nunber 0487

LI NDA WLSON, Deputy Director, Central Ofice, Public Defender
Agency (PDA), Departnent of Admnistration (DOA), relayed that
t hat | anguage change has been nade to the Senate version.

MR. GUANELI concurred, and said that the DOL has no objection to
t he anendnent to Amendnent 4.

Nunber 0569

CHAIR McGUI RE asked whether there were any objections to the
anendnent to Anmendnent 4. There being none, Anendnent 4 was
anended.

REPRESENTATI VE GARA observed that Amendnent 4, as anended,
appears to affect nore than lines 9-13 of page 8.

Number 0600

REPRESENTATI VE GRUENBERG made a notion to adopt a second
anendnent to Anendnent 4, as anended, such that "9" be changed
to "7"; thus making Anmendnent 4, as anended, apply to page 8,
lines 7-13. There being no objection, the second anendnent to
Amendment 4, as anended, was adopt ed.

[ Following was a brief discussion regarding which version of the
bill was before the comittee, and whether Anendnent 4, as
anended, pertained to that version.]

Nunber 0721

VANESSA TONDI NI, Staff to Representative Lesil MGQuire, House
Judi ci ary St andi ng Comm ttee, Al aska State Legi sl ature,
clarified that the version before the commttee was the proposed
CS, |labeled 04-0033, 1/16/2004, and that Amendnent 4, as
anended, did pertain to that version

Nunmber 0743
CHAI R McGU RE asked whether there were any further objections to
Amendnment 4, as anended. There being none, Anendnent 4, as

anended, was adopt ed.

MR, GUANELI directed attention to Anmendnent 5, which read
[original punctuation provided]:
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Del ete Page 13, lines 7-10
Insert in its place:

(s) I'n a prosecution under (a) of this section, a
person my introduce evidence of having consuned
al cohol before operating or driving the notor vehicle,
aircraft or watercraft, to rebut or explain the
results of a chemcal test, but it is not a defense
that the chemcal test did not neasure the blood
al cohol at the tinme of the operating or driving.

Add a new section and renunber ot her secti ons
accordingly:

*Sec. . AS 28.35.030(a) is anended to read:

(a) A person conmts the crinme of driving while
under the influence of an alcoholic Dbeverage,
inhalant, or controlled substance if the person

operates or drives a notor vehicle or operates an
aircraft or a watercraft

(1) while under the influence of an
al coholic beverage, intoxicating liquor, inhalant, or
any control |l ed substance;

(2) if [WHEN], as determned by a chem cal
test taken within four hours after the alleged offense
was conmitted, there is 0.08 percent or nore by weight
of alcohol in the person's blood or 80 mlligranms or
more of alcohol per 100 mlliliters of blood, or if
[WHEN] there is 0.08 granms or nore of alcohol per 210
liters of the person's breath; or

(3) while the person under the conbined
i nfluence of an alcoholic beverage, an intoxicating
| i quor, an inhalant, or [AND] a controlled substance.

MR. GUANELI explained that the first part of Amendnent 5 is in
response to concerns raised by Representative Gara about the
current language in [Section 22 of the proposed CS], and that
the second part of Anendnent 5 "is based on additional research
involving the case that created the problem"” He nentioned,
however, that Amendnment 5 ought to be anended to address
concerns raised by the drafters in Legislative Legal and
Research Services after review of [changes proposed to the
Senat e version].
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Nunber 0821
CHAI R MGUI RE made a notion to adopt Anendnent 5.
Nunber 0854

REPRESENTATI VE = GRUENBERG  obj ect ed [for t he pur pose of
di scussi on] .

MR, GUANELI suggested anending Anmendnent 5 such that proposed
subsection (a)(2) include "and" before the first "if", and that
the second "if" be deleted.

Nunber 0877

CHAIR MGU RE nade a notion to amend Anendnment 5 as suggested by
M. Quaneli.

Number 0904

REPRESENTATI VE GARA objected for the purpose of discussion. He
asked whether this anmendnent to Anmendnent 5 has any substantive
effect.

MR. GUANELI said that although Amendnent 5 itself creates a
substantive change, the anendnent to Amendnent 5 is nerely a
t echni cal change.

Nunmber 0948

CHAIR MGU RE, after noting that there were no further
[ obj ections], announced that the anendnent to Anmendment 5 was
adopt ed.

REPRESENTATI VE GARA asked for an explanation of the substantive
change created by Anendnent 5, as anended.

MR, GUANELI replied:

The intent of these entire provisions [isS] to prevent
the "big gul p" defense, so to speak, and that arose as
a result of [an] Al aska Court of Appeals opinion. And
the opinion specifically focused on the ... two
"when"s in this provision, and it said ..., "W
understand what the |egislature nmay have been getting

HOUSE JUD COW TTEE - 9- April 2, 2004



to, but the 'when' |anguage creates sone anbiguity and
therefore we're going to allow this defense.”

And so ... we thought it would be best to directly
address the specific statutory |anguage that the
[ Alaska] Court of Appeals focused on in allow ng that
defense, and that's why deleting the "when"s was
appropri ate. The additional provision, further on up
in this anmendnent, was to address a concern that you

had raised, that the ... language in the current
version was a little broad in preventing people from
using evidence of consunption of alcohol in their

defense. And | hope that addresses your concern.
REPRESENTATI VE GARA, after noting that he has every intention of
getting rid of the big gulp defense, asked Ms. WIson whether
in her opinion, Amendnent 5, as anended, does anything other
t han that.
Nunmber 1053
M5. WLSON opined that it does. She el aborat ed:

"The problemis, is I think the |l anguage in that first
section of [proposed subsection] (s) is sort of self-

contradictory. It says that a person may introduce
evi dence of having consunmed al cohol before operating
the vehicle but ... it is not a defense that the

chem cal test did not neasure the blood at the tine of
operating or driving. So, you recall your exanple you
gave of sonebody who had a couple of drinks but then
went honme and "pounded 'em back"” and got called in?

Well now this person can't put on any evidence about
the ... [fact] that he only had two drinks before he
drove, because this section says it's not a defense.
So he won't be able to present to the jury that he ...
only had two when he was driving and that the ones he
consuned after, which are going to be reflected in the

test, ... [are what] defeats him So it does nore
than get rid of the big gulp [defense]; it limts your
ability to ... present evidence of your drinking

before you drive, which is way nore than just a big
gul p [def ense]

REPRESENTATI VE GARA offered his belief, however, that they all
have the sane intention, and according to the way he reads
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Amendnent 5, as anended, it says that a person can explain to
the jury the anmount of alcohol he/she had before getting in a
vehicle in order to rebut the results of the chem cal test;
Amendnent 5, as anended, seens to just get rid of the big gulp
def ense.

M5. WLSON argued, however, that the |anguage which reads, ",
but it is not a defense that the chemi cal test did not neasure
the blood alcohol at the tinme of the operating or driving."
prevents soneone from attacking the chemical test as being
representative of the blood alcohol Ilevel at the time of
operating or driving a vehicle. She went on to say:

So you've introduced evidence, but the courts can
instruct the jury that they don't get to consider it
because that bl ood al cohol neasures your bl ood al cohol
at the tinme you were driving - whether on not it
really does.

REPRESENTATI VE SAMUJELS said he agrees that they were all trying
to get to the sane point. However, he opined, if the |anguage
says, "at the tinme" one could then still argue that the test was
wrong, but could not argue that it was taken three hours |ater.
Representative Sanuels said he reads the |anguage in Anendnent
5, as anmended, the sane way that Representative Gara does.

REPRESENTATI VE GRUENBERG asked what was wong with the current
| anguage in the proposed CS.

Number 1249

M5. WLSON said that the current |anguage in the proposed CS
limts sonmeone to only being able to explain al cohol being drunk
after the driving or operating. Amendnent 5, as anended, she
reiterated, prevents soneone from talking about what he/she
drank before or after the driving or operating of a vehicle
because the jury will be instructed to disregard such evi dence.

REPRESENTATI VE GRUENBERG surm sed, then, that perhaps the
current law should not be altered, adding that the big gulp
defense m ght just have to be sonething that gets argued before
a jury.

M5. W LSON concurred.

REPRESENTATI VE GRUENBERG said this nakes sense to him because it
woul d be tough to legislate this area [of |law] due to the fact
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that there are so many different kinds of defenses that can be

rai sed and so many factual situations. The big gulp defense
sounds pretty |ludicrous, he opined, and suggested that one would
have a tough tinme selling nost juries on it. He asked whet her

the big gulp defense is a huge problem and whether there were a
| ot of people getting off because of it.

REPRESENTATI VE GARA, upon further reflection of Amendnent 5, as
anended, remarked, "This |anguage is wong, | think."

MR. GUANELI explained that the current |anguage in the proposed
CS woul d prevent soneone from saying to a jury that he/she only
had one drink and that the test showi ng a bl ood al cohol |evel of
.10 is wong. Anendnent 5, as anended, is intended to say that
a person nmay offer evidence that he/she drank before, but could

not argue to the jury that, "I was driving at 12 m dnight, but
the test wasn't given until 12:30 in the norning and, therefore,
it didn't neasure ny blood al cohol level." The problemwth the
big gulp defense, he opined, is that it allows people to say, "I
had this one big drink ... before | drove,” and bring in an
expert witness - at great cost - to dispute the results of the
chemcal test in relation to the tinme the person was actually
driving. So instead of the jury focusing on what the
| egislature wants - was a test given and did it neasure a
significant anount of alcohol - the jury will look at all the

factors that go into affecting soneone's blood alcohol |evel.
M. Quaneli acknowl edged that the DOL has struggled with this
issue a lot, and opined that Representative Gara's suggestion -
the first portion of Anmendnent 5, as anended - is a good one and
does what the | egislature has always intended.

Nunber 1433

REPRESENTATI VE GARA countered that it is probably not what the
| egislature intended at the tine. Instead, the court was
probably right: the legislature probably wanted to only convict

peopl e who were drunk at the tinme they were driving. But then
| ater on, people started comng up with the big gulp defense,
and this probably wasn't something that the |egislature even
considered at the tinme the current |aw as enacted. Referring to
"the way it's witten,” he noted that one can be convicted of
driving under the influence (DU) if he/she has a blood al coho
concentration (BAC) of nore than .08. So, if the defendant is
guilty if he/she has a BAC of nore than .08, what good does it
do a defendant to be able to explain the results of the chem cal
test?
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MR. GUANELI relayed that there are a nunber of ways to chall enge

the results of the DataMaster cdm (conpact datanaster) - and
before that the [Intoxinmeter 3000] and before that the
br eat hal yzer. He added, "AIl of these machines have certain

requi renents, that the officer is supposed to observe the person

REPRESENTATI VE GARA interjected to say, "I'm wong, you don't
need to explain that to ne." However, he remarked, it still
seens to him that the last sentence of the first part of
Amendnent 5, as anmended, causes a problem in that "what we want
to really say is that it's not a defense that the chem cal test
includes the effect of alcohol consuned before driving."
"That's what you don't want to do, is |let sonebody say, ' Yeah, |
consuned it before | drove, but it ... hasn't really registered
in ny body therefore you can't use that against ne.'"™ He again
suggested that the wording be changed to say that it's not a
defense that the chemcal test includes the effect of alcohol
t hat was consunmed before driving.

MR. GUANELI offered his belief that such |anguage brings them
back closer to what is currently in the proposed CS [and] would
prevent people fromraising that defense.

Nunmber 1568
REPRESENTATI VE GRUENBERG sai d:

It just seens to ne that if this [is] a question of
rel evance, then the judge determ nes whether the
evidence is relevant; the parties argue relevance and
the judge makes that determ nation under the [Al aska]
Rul es of Evidence. And the rules already provide
[for] that in this case and every other case. And for
the legislature to determne what is or 1is not
relevant is going to be very difficult to do because
the facts will vary so greatly.

[Chair McGuire turned the gavel over to Representative Sanuel s]

REPRESENTATI VE GARA opined that "we're changi ng the substance of
the crinme.” He added:

It used to be that it's not a crine if you had so nuch
to drink that you register as drunk after you get out
of the car - it used to be that it was a defense that
you weren't drunk yet, that all the alcohol hadn't
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registered through your system so that ... even
t hough you blew a .20 later on, you were really only
at a [.079] at the tine you were driving. This isn't
really a relevance issue; we're changing policy here.

REPRESENTATI VE GRUENBERG surm sed, then, that wth passage of
Amendnent 5, as anended, it will be a crinme to have a BAC above
the limt even though a person mght potentially have not been
behi nd the wheel at that nonment in tine.

REPRESENTATI VES GARA and SAMUELS concurr ed.

REPRESENTATI VE SAMUELS added, "If it's in your stomach, it's as
good as being in your blood, is what we're saying.

REPRESENTATI VE GRUENBERG asked why it would be wong to allow
such a defense if the aforenentioned facts are true.

Number 1672
REPRESENTATI VE GARA repli ed:

Because you've had way too much to drink, that's
obvi ous, you've had enough to drink that you' re about
to get drunk. W know that you're not a technician
and that you didn't time the amount you had to drink
to get you honme before you got drunk - you essentially
just got lucky that you hadn't exceeded .08 at the
time you got in your car, but you had been drinking
i rresponsibly. And | think, even though you' re not
technically at a .08, we want to punish you for having
that nmuch to drink and getting in your car, because |
think the truth is, even at .05 and .06, you're
putting the public in danger. So | don't want to give
you the benefit of being at only [.079] when you' ve
had so nmuch to drink that vyou're endangering the
public.

REPRESENTATI VE SAMJELS reiterated, "[If it's in your] stomach
it's in your blood."

REPRESENTATI VE GARA said, "I want to do what we just said we
want to do; |I'mnot confortable ..

REPRESENTATI VE SAMUELS interjected to suggest changi ng Anendnent
5, as anended, to a conceptual anmendnent, adopting it, and then
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if better I|anguage cones forth later, they could adopt that
i nst ead.

MR. GUANELI said he would be happy to work with Representative
Gara in order to arrive at |anguage that everyone is confortable
wi t h.

[ Representative Sanuels returned the gavel to Chair MQuire.]

CHAIR McGQU RE indicated that the issue could be addressed again
at the bill's next hearing.

REPRESENTATI VE GARA said that upon further reflection, he thinks
that Amendnent 5, as anended, is fine, adding that he wll be
voting to adopt it. However, he extended an invitation to Ms.
Wl son to provide substitute |anguage.

M5. WLSON asked the conmttee to consider where Amendnent 5, as
anended, would I|eave the person who has one drink before
driving, gets honme, drinks a lot, and then gets arrested three
hours later and the chem cal test shows a high BAC - that person
is going to be wthout a defense. This is how she reads
Amendnent 5, as anended, she remarked, adding that it appears to
reach nore people than those just using the big gulp defense.

CHAIR MGQURE replied, "I think it's clear that generally
speaki ng, evidence about your drinking after you have been
driving can be offered, and there may be this fine, tiny line of
a couple of people that fall into this, but I'mnot convinced."

Nunmber 1987
CHAI R McGUJ RE announced that Anmendnent 5, as anended, would be
set aside. She indicated that the commttee woul d be addressing
Anmendment 6.

REPRESENTATI VE GARA directed attention to Anendnent 6, which
read [original punctuation provided]:

Insert at p 2

At line 24 after "participants" and at |ine 28 after
"participants” the foll ow ng | anguage:
"except that when the killing of the participant is

the direct result of <crimnal conduct by a non-
participant."”
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REPRESENTATI VE GARA expl ai ned, however, that Amendnent 6 should
be altered to reflect that the language is to be inserted on
page 5, not page 2.

Nunmber 2059

REPRESENTATI VE GARA nade a notion to adopt Anendnent 6, as
anended with regard to the page nunber.

Number 2062
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA relayed that Anmendnent 6, as anended,
addresses the part of the proposed CS which currently says that
if a person goes on soneone else's property to engage in robbery
in any degree, and a killing occurs, then the person could be
[charged with the crinme of] nurder in the second degree. I n
support of Amendnent 6, as anended, he offered the follow ng
exanpl e:

Five of you go on sonebody's property. One person is
the ringleader, he becones totally out of control,
pulls a gun on a robbery victim The other four
really hadn't intended on doing anything violent I|ike
t hat . All  the kids start running away, and the
robbery victim shoots one of the non-gun-bearing kids
in the back ...

CHAIR MGU RE interjected. Noting that this issue had been
di scussed at Ilength during a prior hearing on the bill, she
asked M. C@uaneli whether the DOL has any problens wth
Anmendnment 6, as anended.

MR. GUANELI said that the only concern he has is that [Anendnent

6, as anmended] wll require that in prosecuting sonebody else,
the DOL will also have to prove that the victimdid not commt a
crine. Generally, he added, the DO.L has no problens wth

Amendnent 6, as anended.
Nunber 2142
SUSAN A. PARKES, Deputy Attorney Ceneral, Central Ofice,

Crimnal Division, Departnent of Law (DOL), renarked that she'd
not yet received a copy of Amendnent 6, as anended
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M5. TONDINI relayed that she'd just recently faxed M. Parkes
copi es of the proposed anendnents that she did not get earlier.

CHAIR M@U RE, for the benefit of M. Parkes, read Anendment 6,
as anended. She asked Ms. Parkes to comment.

M5. PARKES said that conceptually, she doesn't have a problem
wi th Amendnent 6, as anended, because she doesn't think the DOL
woul d actually charge sonmeone under the circunstances described
at a prior hearing on the bill. She said she is concerned,
however, w th how Amendnment 6, as anended, will work when the
state has to try two nurder cases in a trial

REPRESENTATI VE GRUENBERG opined that even if the state has to
get into a second crimnal issue, because a person's life is at
stake, it is certainly worth a little tinme if there is a valid
def ense.

MR. GUANELI said he thinks that Ms. Parks is right in that the
DOL woul dn't ordinarily charge such cases. In a case where the
defense is raised that the victimcomtted a crine, he said he
woul d hope that nost juries would "see through that" and woul d
recognize that a victim of a robbery using self defense to
protect hinmself/herself is conmtting no crine.

CHAIR MGU RE surm sed that perhaps the DOL's concern is that
Amendnent 6, as anended, m ght be used too broadly.

MR. GUANELI agreed.
Nunber 2225

REPRESENTATI VE SAMJELS suggested anending Anmendnent 6, as
anended, [again] to add "felony" before "crimnal".

CHAI R MGUI RE asked, "Is that accepted?”

REPRESENTATI VE GARA said, "That's fine. And ny intention, M.
Guaneli, is [that] ... you wouldn't have to prove this other one
beyond a reasonabl e doubt

[Although no formal notion was nmade, this suggested second
anendnent to Anendnent 6, as anended, was treated as adopted.]

MR. GUANELI reiterated his opinion that the DOL would have to

prove that the victim did not commt a crine, adding that it
woul d have to be proven beyond a reasonable doubt.
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Notwi t hstanding this point, he posited that "it's going to be an
unusual circunstance, and | think we can accept that burden.”

Nunber 2262

CHAIR McGQU RE said she would renove her objection and asked
whet her there were any further objections to Anmendnent 6, as
anended.

REPRESENTATI VE GRUENBERG asked whether the commttee stil
needed to adopt the second anmendnent to Amendnent 6, as anended.

CHAIR MGUI RE stated, "W already did."
Nunmber 2269

CHAIR McGU RE noted that there were no further objections to
Amendnent 6, as anended. Therefore, Anmendnent 6, as anended,
was adopt ed.

Nunber 2280

REPRESENTATI VE GARA made a notion to adopt Amendnent 7, which
read [original punctuation provided]:

Del ete page 6, |lines 24 and 25.
Nunber 2283
CHAI R MGUlI RE obj ect ed.

REPRESENTATI VE GARA opined that the |anguage he is proposing to
delete is troubling because the way it is currently witten, it
wi |l make felons out of people who have car accidents that cause
serious physical injury to another person.

CHAIR McGQU RE urged the conmttee to reject Amendnent 7. She
said that there are 6 proposals which have been drafted that
would go toward narrowing the aforenmentioned | anguage. She
added, "I think that there is clearly a gap in the law [and] we
need to address it sonmehow, | do think that the argunents
[toward narrowing it] have had nerit ..., and we have [several]

options including defining what we nean by 'serious physical
injury' and including linking it to chemcal tests with respect
to bl ood al cohol levels ...."

Number 2362
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A roll call vote was taken. Representative Gara voted in favor
of Anmendnent 7. Representati ves G uenberg, Sanmuels, Holm and
McGQuire voted against it. Therefore, Anmendnent 7 failed by a
vote of 1-4.

Nunmber 2383

REPRESENTATI VE GARA made a notion to adopt Amendnent 8, which
read [original punctuation provided]:

Insert at p 6 line 24 after "negligence" the follow ng
| anguage:
"in violation of AS 28.35.030"

Number 2385
CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GARA said that Anmendnent 8 is a nobre narrow way
to "get at this problem™” He said he did not have a problem
saying it's a felony to, while intoxicated, injure soneone, and
posited that Amendnent 8 would get at the problem described by
the DOL. Amendnment 8 would say that if someone is [crimnally]
negligent [in violation of AS 28.35.030] and causes serious
[ physical] injury to another, then he/she would be guilty of a
f el ony.

TAPE 04-57, SIDE B
Number 2389

REPRESENTATI VE GARA nentioned that soneone who is sinply
negligent and causes serious physical injury to another would
still be guilty of only a m sdeneanor. Under Anendnent 8, "the
thing that nmakes it a felony is that you violated society's
interest by also being drunk when you did it,"” he added, noting
that this was the exanple used by the DOL when explaining the
need for the | anguage on page 6, |ines 24-25.

CHAIR MGU RE, after ascertaining that M. Guaneli was in

receipt of and had reviewed all of the proposed anendnents
dealing with this issue - including those drafted by the Public
Def ender Agency (PDA) - asked him where the DOL would be

anenabl e to narrowi ng down this provision
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MR. GUANELI said that the DOL does not believe that any
narrowi ng ought to be done. Wth regard to Amendnent 8, he
sai d:

That would be, in essence, only allowing this crine to

be commtted if sonmebody is driving drunk - as |
understand [Amendnent 8]. Currently, if you are
driving drunk ..., that s considered reckless
conduct . If you kill sonmebody and you were driving
drunk ..., that's manslaughter, and the nental state
for manslaughter is reckl essness. So what that mneans
is that under current law, this crime of recklessly
causing serious physical infjury by nmeans of a

dangerous instrunent, which is what this would be, is
covered under current |aw under first degree assault,
which is a class A fel ony.

So, the - and |I'm sure unintended - consequence of
[ Anvendnment 8] is to reduce what is now a class A
felony to a class C felony, and so for that reason we
certainly object to Anendnent 8. Wth respect to the
ot her amendnents proposed by the [PDA], one suggestion
is to limt the serious physical injury to ... only
one part of the definition of serious physical injury,

and that 1is the protracted inpairnent of bodily
function and that sort thing - essentially putting
sonmeone in a wheelchair. But there's another
inmportant part of the definition of serious physica

injury and that is physical injury under circunstances
which raise a ..

Nunber 2259

REPRESENTATI VE GRUENBERG interjected to say that if Amendnent 8
is not adopted, he would be offering one of the PDA's proposed
anendnents, that which contains a "D' in the |ower right-hand
corner and which uses AS 11.81.900(b)(55)(B) to define serious
physi cal injury.

CHAIR MGUI RE asked M. Guaneli whether the DOL would have any
objection, if and when Representative Guenberg offers that
anendnent, to also using AS 11.81.900(b)(55)(A) as part of the
definition of serious physical injury.

REPRESENTATI VE =~ GRUENBERG  not ed he' d meant to add AS
11.81.900(b) (55)(A) as well to that amendnent.
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MR. GUANELI pointed out that serious physical injury is defined
by both 11.81.900(b)(55)(A) and (B). Therefore, to include
reference to both (A) and (B) in an anmendnment wouldn't really
change anything in the bill.

REPRESENTATI VE GRUENBERG concurr ed.

CHAIR McGU RE nentioned, however, that including reference to
the definition would clarify the bill

REPRESENTATI VE GRUENBERG rel ayed that he would not be offering
t he af orenenti oned anmendnent.

REPRESENTATI VE GARA said that the problem with |leaving the

| anguage in the bill as witten is that serious physical injury
as defined in the crimnal code is not "the kind of serious
injury that you and I would think of." He el aborated:

It's not just putting sonebody in a wheelchair, which
woul d be terrible, it's not just these very heightened
| evels of injury. It is also protracted inpairnent of
the function of a body nenber. That would be a broken
armif you were in a cast for six weeks, that would be
other injuries that aren't as debilitating as ones
that we mght think of when we hear the term "serious
physi cal injury". So ... if we're going to say that
peopl e who are negligent, who cause a broken arm are
felons, I've got a problemwth that. So | don't want
to change the crimnal law s definition of serious
physical injury. ... It makes sense, |'m sure, in nany
other sections of the law, where you' re punishing
people for intentional conduct and reckless conduct.
But now that we're doing negligent conduct, there has
to be sonmething that narrows either the kinds of
injuries we're talking about or the kind of conduct
we're tal king about, but witten as is | can't support

this.
Number 2115
CHAIR MGQU RE said that according to her recollection of past
di scussions, "any time you have a vehicle ... barreling at you
at speeds between ... 35 and 75 mles an hour, by definition, if

you injury that person, it's going to be 'under circunstances
that create a substantial risk of death'."
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MR. GUANELI replied that al t hough that m ght be true
theoretically, that's not the way it wrks as a practical
matter, nor is it the way that prosecutors charge cases
involving a serious physical injury. He went on to say:

I t hi nk t hat t he problem wth el imnating
[ subparagraph] (A) in that definition is that soneone
[could], acting with crimnal negligence, ... [cause]
a horrendous accident where ... both cars are mangl ed
and everyone is sure that the occupants have died, and
the victim ..., just out of fortuity, walks away

unharmed or only with bruises and cuts and scratches.

In ternms of that person's culpability, in terns of
what could have happened - ... the physical injury
that ... was caused under terrible circunstances and
could have resulted in death - ... that person really
ought to be treated the sane as ... a driver who puts
soneone in a wheelchair. And in ternms of their danger
to the public, they are exactly the sanme, and it was

just [luck] ... that soneone wal ked away. And that's
what this [subparagraph] (A) definition is designed to
addr ess: those situations that ... by the grace of
God soneone lived, but in ternms of the culpability of
the driver, ... that driving was as dangerous.

Number 2039

CHAI R MGUI RE r esponded:

|"m going to argue against it. I just think it's too
broad. | think that in alnost any circunstance a good
prosecutor could argue that ... when you're talking
about a vehicle and you're tal king about an accident,
the likelihood of being able to say, "under a
substantial risk of death" is going to be there
regardless of the extrenme circunstance that you're
presenti ng. In point of fact, ... on the other end
we're trying to do things in this conmttee to
di scourage people from drinking and driving at all,
because, in point of fact, that could happen in any
single case that a person gets into a car drunk.
But to raise it to that level, | have concerns about
it.

MR. GUANELI said that the cases that are the nost heartrending
for the DOL are the cases wherein famly nenbers and victins

HOUSE JUD COW TTEE -22- April 2, 2004



come to prosecutors and say: "lIsn't there anything nore you can
do? Can't this person be charged with a nore serious crine?"
He acknow edged, however, that subparagraph (B) does get to the
nost egregi ous cases.

CHAI R McCGUI RE sai d:

| think that [subparagraph] (B) should be in there and

| think that this is a l|loophole; | think that [Ms.
Par kes] argued that very well, that just because a
person doesn't die we [still] ought to be punishing
the conduct. So | would be supportive of the

anendnent that Representative G uenberg would offer on
[ subpar agr aph] (B)

Nunber 1940
REPRESENTATI VE GARA wi t hdrew Anmendnent 8.
Nunber 1927
REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 9,
that which was just being discussed and which read [original
punctuation provided]:

Page 6, line24

(4 with crimnal negl i gence causes serious

physical injury wunder AS 11.81.900(55)(B) [sic] to
anot her person by neans of a dangerous instrunent.

Number 0901
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG asked for «clarification on why they
shoul d not al so include [AS 11.81.900(b)(55)(A)] in Amendnment 9.

REPRESENTATI VE GARA rem nded nenbers that if Amendnment 9 is
altered to include [subparagraph] (A), then it is no different
than what is currently being proposed by the bill

[ Following was a brief discussion referencing sone of the other
amendnent s provi ded by the PDA. ]

M5. WLSON, referring to Anmendnent 9, concurred that the reason

it only references AS 11.81.900(b)(55)(B) is because if it were
to include both subparagraphs (A and (B), then it would be no
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different than what is currently [proposed in the bill]. She
went on to say:

[ Subparagraph] (A) has to do with just physical injury
with a risk of death, which could be caused by any
autonobil e accident, as you so succinctly said. So
[ Arendnent 9] takes out [subparagraph] (A) because
anytinme you're involved in a vehicular accident there
is the potential or the risk of death. So we're
taking out the bunps, the bruises, the scratches - all
those kinds of thinks that we really don't want to

address .... [ Subparagraph] (B) of the definition of
serious physical injury really gets to the targeted
injuries that we're talking about in this case. So

that's why [Anmendnent 9] has it limted to the second
hal f of the definition of serious physical injury.

M5. PARKES asked that if the commttee is going to limt this
provision of the bill in any way, that it only exclude
[ subpar agraph] (A).

REPRESENTATI VE GRUENBERG said that he 1is inclined towards
keepi ng subparagraph (A), adding that an accident that creates a
substantial risk of death is a serious accident and not just a
f ender bender.

Number 1624

REPRESENTATI VE GARA remarked that the problem with including
bot h subparagraphs (A) and (B) is that it would be |ooked at as
(A "or" (B); hence, a person could be thrown in jail as a felon
for being negligent, having a car accident, and breaking

sonebody's arm - even that of a passenger. He noted that there
has been just such a case. He opined: "If we're going to neke
you a felon for being negligent, | think it's got to be either a

very serious injury - and we don't to have to go through an hour
[of] debate trying to redefine serious injury to nmake it a very
serious injury - or at least let's say 'pernanent'.” In other
words, not whiplash, not a broken arm not a sprained shoul der
that could Jlast someone three nonths and is therefore
protracted, but a "permanent" serious physical injury. I n
response to a question, he offered his belief that "reckless”
[ behavior] is already a crine.

MR. GUANELI added that it is already considered assault in the
first degree, which is a class A fel ony.
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CHAIR MGUIRE, to clarify, said:

For the cases of crimnal negligence we already say
that if you are crimnally negligent and you kil
sonebody, you can be charged with mansl aughter, and so
what we're trying to say is, for the lesser injury
that cones about, there ought to be a crine that cones
with the "non-nental” intent of crimnal negligence.

So we're in an area that's unaddressed yet, and
we're trying to define how far we go.

REPRESENTATI VE SAMUELS opined that if the actions are the sane,
then the penalties should be the sanme, rather than naking
al | onances depending on the end result of an accident.

MR, GUANELI, in response to a question, reiterated that
"reckl ess" behavior can be considered assault in the first
degree if soneone is seriously injured "under circunstances that
create a substantial risk of death".

REPRESENTATI VE GRUENBERG renmarked, then, that he is dissuaded
fromoffering [ Arendnent 9].

Number 1439

CHAI R MGUJ RE announced that Anmendnent 9 was w thdrawn, and nade
a notion to adopt this same anendnent as Anmendnent 10, which
read [original punctuation provided]:

Page 6, |ine24

(4) wth crimnal negl i gence causes serious
physical injury under AS 11.81.900(55)(B) [sic] to
anot her person by means of a dangerous instrunent.

REPRESENTATI VE GARA sai d:

The reason we throw people in jail for accidentally

killing sonmebody is that [he/she] ... killed sonebody.
It's the worst thing you could ever do in this world -
is kill sonebody. And we're saying we understand it

was an accident, but you killed sonebody [s0o] it's a
felony. That was a pretty big departure fromthe sort
of historical context of crimnal law. W used to ...
want to punish people who did things intentionally,
maybe recklessly, but negligently, we weren't so
thrilled about it. W nade the exception for

deat h. Now we're going to the point of making the
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sane exception for a broken arm | don't want to do

that, and so one way around that would be to ... say
[that] ... if we're going to nake accidental conduct a
felony, then it's got to be at |east a pernanent
serious physical injury that you ve caused. So |
would be wlling to go along wth that, but no
further.

Number 1370

REPRESENTATI VE GARA made a notion to anmend Anmendnent 10 such
that "permanent" is added between "causes" and "serious". Such
a change woul d include disfigurenent and other injuries that are
per manent, but woul d exclude injuries that heal.

REPRESENTATIVE OGG  pointed out t hat in t he fishing,
construction, mning, agriculture, and nedical and denta
i ndustries, people use dangerous instrunments all the tinme, and
that in these industries there is negligence and tort. "And if
they have accidents, then what's the result going to be there?"
he asked.

MR GUANELI remarked:

W are not talking about negligence, here - not the
ki nd of negligence that gets you sued in civil court.
W're talking about crimnal negligence, which is
defined in our crimnal code and it applies to a
nunber of offenses including crimnally negligent

hom cide, and ... it's something much nore than civi
negl i gence. There are dozens of car crashes al
across the state of Alaska - and all across the
country - that are the result of negligence, and

people die in those car crashes. And we sinply do not
prosecute them we are not prosecuting every car crash
[ wherei n] sonmebody dies. W are prosecuting those car
crashes where the driver was drunk or there was such

outrageous driving that it rises to the level of
crimnal cul pability.

And it's not that we don't have the resources to
prosecute these cases; it sinply isn't part of the
el enrent of the offense. It is not sinply careless
conduct that a reasonable person would exercise.
That's the civil context; that's what gets you sued

for a wongful death. |It's called wongful death,
and it's an insurance claim and that's dealt with in
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the civil courts. We're tal king about sonething that
rises to the level [of] crimnal negligence such that
ajury iswlling to find crimnal culpability.

CHAI R MGU RE sought confirmation that crimnal negligence would
mean acting in careless disregard of a known ri sk.

Nunber 1199

MR. GUANELI said that the definition of crimnal negligence - AS
11.81.900(a)(4) - is very simlar to recklessness, and reads in
part: "the person fails to perceive a substantial and
unjustifiable risk that the result wll occur or that the

circunstance exits; the risk nmust be of such a nature and degree
that the failure to perceive it constitutes a gross deviation
fromthe standard of care that a reasonabl e person woul d observe
in the situation.” He noted that in a crimnal case, a jury
woul d have to decide whether the behavior constituted a gross
deviation from reasonable care, and whether it wanted to
crimnally punish that behavior. In response to a coment by
Representative Gara, M. Cuaneli reiterated that the definitions
of "crimnal negligence"” and "reckl essly” are very simlar.

M5. WLSON said she disagreed with M. CGuaneli's assertion that
prosecutors don't prosecute cases wherein the result mght not
be a serious physical injury or that they only prosecute the
nost serious of cases. She el aborat ed:

There certainly could be a defendant out there who
would not be popular with the district attorney's
office and mght have a passenger in the car who
suffers physical injury which does not rise to the
| evel of a serious physical injury but yet that person
coul d be prosecuted. And then there certainly was a
case - the Wally Tetlow case [State v. Tetlow, 3AN 01-
03356] - [wherein] M. Tetlow was charged with assault
in the first degree for vehicular assault against his

passenger. My guess is, nmaybe the unintended purpose
of this section is to get M. Tetlow he was
convicted of a m sdeneanor. So to say that they're

only after ones where serious physical injury results
i s disingenuous. These cases are overcharged, and for
us to just go along [with] the assunption that we
should trust the prosecutors to only take these cases
[wth] the nost serious consequences gives them far
too much prosecutorial discretion, and it should be a
serious concern for the committee.
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CHAIR MG@U RE said she renenbered that case and assured M.
Wl son that it is of concern to her.

REPRESENTATI VE GARA relayed his recollection that in the
aforenentioned incident, the passenger sinply had to get
stitches and it was not a lasting injury.

Nunmber 0951

CHAIR McGQUI RE urged the conmttee to reject the amendnent being
offered to Anendnent 10, and highlighted that currently,

Amendment 10 proposes to restrict the bill such that the serious
physical injury it refers to would include: "serious and
protracted disfigurenent, protracted inpairnent of health,

protracted loss or inpairnment of the function of a body nenber
or organ, or that unlawfully term nates a pregnancy".

REPRESENTATI VE GRUENBERG nentioned that he was troubled by the
Tetl ow case because it is an exanple of things going wong, and
asked M. Guaneli to conmment.

MR. GUANELI said that M. Tetlow was ultinmately convicted of two
m sdenmeanors, adding that if those two m sdeneanors were joi ned
toget her they nmade up the elenments of a felony offense.

REPRESENTATI VE GRUENBERG asked how they could guard against this
proposed statute being m sused.

MR, GUANELI, in response, continued describing the Tetl ow case:

At the beginning of that case, both the driver in that
case and the passenger left the scene; they did not

wait around. It was a case where the car left the
road and, as | recall, got wapped around a |light pole
or a telephone pole or sonmething like that. ... There

were people who stopped to help, and they were net
with some level of hostility, perhaps, and the driver
and the passenger left the scene, and the police were
not able to find them for sone period of tine
af t erwar ds.

The victimin the case, the person who was injured --
there was indications at the scene of the crine that
he was injured, and he was unable to be found; he
woul d not cooperate in terns of providing information
about the extent of his injuries. M recollection is,
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he was a friend or a [coworker] of the driver, and
under those circunstances, the prosecution was |eft
with deciding, at a very early point in tine, what
[was] the immediate charge to be |eveled. And so
based on the elenments of the statutes, certain charges
were leveled at the very beginning of the case, and
when the case ultimately went to the grand jury, the
grand jury returned other, |esser charges.

Nunber 0759

MR. GUANELI went on to say:
But the fact renmmined that the state was unable to
gather information about the extent of the victims

injuries because the victim sinmply refused to
cooperate and, therefore, we were left to use the

elenments of the offense that we had. As it turned
out, we found out sone tinme later that [the] victim of
the offense actually had to go to ... sone sort of
neur ol ogi st or neurosurgeon because ... he had passed

out or sonething like that, which, again, raises sone
concern that there may have been sonme lasting injury
in [that] case.

So ... | think that we can all talk about that case
forever, but the fact remains that we are trying to
plug what we perceive to be ... a gap in the |aw,
right now, and we're trying to do it in the best way
that we can. And | think that the particular
amendnent limting it to those kinds of protracted

injuries, the serious injuries, does that wthout the
risks that Ms. WIlson and Representative G uenberg are
suggesti ng exi st.

CHAIR MG@UJ RE asked for a roll <call vote on an unanended
Amendnent 10.

Number 0673
REPRESENTATI VE GARA said he was wthdrawing any objection he
m ght have had to Amendnent 10. [ The notion to anmend Anendnent

10 was not addressed again. ]

Number 0660
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CHAIR MGUI RE asked whether there were any further objections to
Amendnent 10. There being none, Anendnment 10 was adopt ed.

Nunmber 0643

REPRESENTATIVE GARA nmade a notion to adopt Anmendnent 11
al though he noted it listed the wong page and |ine nunbers
Amendrent 11 read [original punctuation provided]:

Insert at p 7 line 13, and renunber remaining sections
accordingly:

Amend AS 12.30.020 by adding a subsection (i) that
reads:

"In the case of a m sdeneanor, the court shall issue
witten findings to denonstrate why conditions
provi ded under subsection (b)(1) needed to be
i nposed. "

REPRESENTATI VE GARA suggested that perhaps the text of Anendnent
11 ought to be inserted on |line 28.

Nunber 0601

CHAI R MGUI RE obj ected for the purpose of discussion.
REPRESENTATI VE GARA suggested anending Anendnment 11 to delete
"In the case of a m sdeneanor”. Thus the text being inserted by
Amendnment 11 would then read: "the court shall issue witten
findings to denonstrate why conditions provided under subsection
(b) (1) needed to be inposed.” He offered:

This does not do a whole lot in the third-party

custodian realm but | think it wll mnimze the
nunber of sort of lazy third-party custodian orders
that courts issue. This would just say, if you're

going to require third-party custody as a court, you
have to issue witten findings to say why you're doing
it. | think this is not a perfect fix to the problem
[but] ny understanding from the [Alaska] Judicial
Council [AJC] is that they and the court system are
going to sit down and talk about the problens of
third-party custody and the over-ordering of it, and |
hope that discussion |eads to maybe a long-term
resol ution. But in the neantinme, ... we just want to
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make sure the courts spend sone tine before they issue
a third-party custody order

CHAIR McGQU RE said she is renoving her objection, and asked
whet her there were any further objections to Anendnent 11.

REPRESENTATI VE SAMJELS indicated he had an objection for the
purpose of asking a question. He asked for «clarification
regardi ng the subsection referred to in Amendnent 11.

REPRESENTATI VE CGRUENBERG offered his belief that Amendnent 11

should not be inserted on page 7, line 28, instead, he
suggested, it ought to be inserted el sewhere - perhaps on page
8, line 19.

Nunber 0471

REPRESENTATI VE GARA wi t hdrew Anmendnent 11 for the purpose of
restating it. He then restated the notion to adopt Conceptua
Amendnent 11, to anend AS 12.30.020 by adding a new subsection
(i) that says, "The court shall issue witten findings to

denonstrate why conditions provided under subsection (b)(1)
needed to be inposed.™

Nunber 0439

REPRESENTATI VE SAMUJELS wi t hdrew hi s obj ecti on.

Nunber 0421

CHAIR McGUI RE asked whether there were any further objections to
Conceptual Anendnent 1, as restated. There being none,
Conceptual Amendnent 1 was adopt ed.

Nunber 0316

REPRESENTATI VE GARA, after a brief discussion regarding which of
his proposed changes he wished to offer next, made a notion to

adopt Anendnent 12, that which read [original punctuation
provi ded] :

Delete page 8 lines 7 - 13 all ||anguage after
"aggressor".
Nunber 0241

CHAI R McGUI RE obj ect ed.
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REPRESENTATI VE GARA said that Anmendnent 12 would |eave intact
the |aw of self defense, which, he remarked, has a long history
and has been amended in the past to say that a person cannot
claim self defense if the problem is caused as a product of
mutual conbat or if he/she provokes the conduct. The | anguage
that Amendnent 12 proposes to delete, he remarked, adds what he
considers to be an unprecedented departure from current |aw by
al so saying that a person can't claimself defense if he/she was
participating in crimnal conduct, either felony or m sdenmeanor
crimnal conduct. He went on to say that although he
understands and synpathizes with the DOL's argunent that gang
crines are hard to prosecute, he doesn't think that taking away
the right to claim self defense, from a whole class of people,
is the right way to go, adding that he'd like to preserve, as
much as possible, the right to claimself defense.

REPRESENTATI VES SAMUJELS and GRUENBERG noted that the | anguage
that Anmendnent 12 is proposing to delete has already been
anended vi a Anmendnent 4.

REPRESENTATI VE GARA concurred, and said, "I think now it just
applies to felonies. He asked whether it would be possible to
charge soneone with a felony for buying marijuana for persona
use.

MR. GUANELI said that if someone uses a lot of a particular drug
for personal use, then perhaps it would be possible to charge
himher with a felony. He opi ned, however, that the | anguage
that Anmendnent 12 proposes to delete does not pertain to
possessory offenses; instead, that |anguage pertains to drug
transacti ons. He also opined that Amendnent 4 has already
limted the language in the bill such that it only addresses
core conduct that he thinks they would all |ike to discourage.

TAPE 04-58, SIDE A
Number 0001

MR. GUANELI added that that behavior consists of bringing a gun
to a dangerous, illegal situation, and opined that such is
anal ogous to participating in nutual conbat or starting a fight
and, therefore, a person doing such should not be allowed to
cl ai m sel f - def ense.

Number 0054
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REPRESENTATI VE GRUENBERG suggested anending Anmendnent 12 to
sinply strike Section 13 of the proposed CS. He relayed that
maki ng such a change to Anmendnent 12 would have the sane effect
on the bill

REPRESENTATI VE GARA indicated that he would accept that
anendnent to Anendnent 12.

CHAI R MGUI RE sai d she was nmuaintai ning her objection.

Number 0153

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Anmendnent 12, as anended. Represent ati ves
Qgg, Sanuels, Holm and MQire voted against it. Ther ef or e,

Amendnent 12, as anended, failed by a vote of 2-4.

REPRESENTATI VE GARA asked about the provision in the proposed CS
pertaining to i Mmunity.

REPRESENTATI VE GUANELI relayed that the Senate did anmend that
provision in its version, and offered his belief that that
change has the effect of keeping the current |aw regarding
immunity as is.

Nunber 0224

REPRESENTATI VE GARA nmade a notion to adopt Amendnent 13, which
read [original punctuation provided]:

At page 9 line 30, delete remainder of sentence after
"finding".

REPRESENTATI VE SAMJELS obj ect ed.

REPRESENTATI VE GRUENBERG noted that the change proposed via
Qnendnent 13 has already been made via [a portion of] Anendnent
Nunber 0260

REPRESENTATI VE GARA wi t hdrew Anendnent 13.

Nunber 0268

REPRESENTATI VE GARA nade a notion to adopt Anendnent 14, which
read [original punctuation provided]:
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At pages 10- 11, delete Section 19.
Nunber 0275
CHAI R McGUI RE obj ect ed.
REPRESENTATI VE GARA expl ai ned that Anmendnent 14 would have the

effect of leaving the current |aw pertaining to consecutive and
concurrent sentences as is. He said:

Currently, if you commt a class A felony or an
uncl assified felony, the presunption is that your
sentence will be consecutive. If you're a second-tine
class B felony or <class C felony offender, the
presunption is [t hat] your sentence shall be
consecuti ve. And we have a nunber of exceptions in

the rule that let you get out of a consecutive
sentence, right now, but they are in essence that
sentences can run concurrent if the various counts of
your crime are all related. So, you're in a fight
wi th sonmebody and you hit themin the head nine tines;
that conceivably could be nine counts, but you don't
have to run that sentence consecutively. You get into
a fight with three people, and that could conceivably
be three or nore counts, but the court has the
discretion to ... treat that as one event and run
t hose sentences concurrently.

... W heard from [Larry GCohn, Executive Director,
Al aska Judicial Council]; you can take the statistics
two ways, | think. | think the fair way to take M.
Cohn's statistics are that on average, in jail tinme
served, we do sentence people to Ilonger felony
sentences in this state than on the national average.

| don't think that we've heard enough exanples ... to
say that sentences in the areas that this section
[ addresses] are too short. This will have a fiscal

inpact if we decide to sentence people for |onger
periods of time, and frankly that conmes out of noney
that should be otherwi se available to prevent crine,
which would nean, | think, nore police on the street
and nore prosecutors, at |east to put people who we're
al ready not able to prosecute in jail.

And as folks on this commttee know from this sunmer:
A, we're not investigating serious sexual abuse and
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sexual assault cases because we don't have the police
staff, and then B, we're not prosecuting a lot of
these cases because we don't have the prosecution
staff. So, | don't see a conpelling reason to divert
resources to additional sentences, that we haven't
heard the crying need for, when those resources wll
| i kely come out of the side that I think would be nore
beneficial to our crimnal justice system

REPRESENTATI VE GRUENBERG directed attention to a proposed
anmendnent provided by the PDA, that which contains an "O' in the
| ower right-hand corner and which read [original punctuation
provi ded] :

Page 10 line 15 through page 11 line 25: omt proposed
new section 19 in its entirety; renunber sections.

Page 14, |line 22-30, omt Sec. 25 anendnent [AS
12.55.127], renunber sections.

Page 14 line 31 - page 15 line 11, omt sec. 26
anendnent [AS 12.55.127, renunber sections.

Page 16, line 26, omt Sec. 28(b).

REPRESENTATI VE GRUENBERG opined that because this |anguage
contains conform ng changes, it provides the proper way of going
about what Anendnent 14 proposes to do

Nunmber 0448

REPRESENTATI VE GRUENBERG nade a notion to anend to Anendnent 14
such that its |anguage be substituted by the |anguage in the
amendnent | abeled "O'.

REPRESENTATI VE GARA indicated that he would accept such a
change.

CHAIR MGU RE relayed that Anendnent 14 has been anmended as
suggested by Representative G uenberg.

Nunber 0537

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of Amendnent 14, as anended. Represent ati ves
Qgg, Sanuels, Holm and MQire voted against it. Ther ef or e,

Amendnent 14, as anended, failed by a vote of 2-4.
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Nunmber 0581

REPRESENTATI VE CGRUENBERG nmade a notion to adopt Anendnent
that which contains an "A" in the lower right-hand corner
whi ch read [original punctuation provided]:

Page 2, line 30 - p. 3 line 26

Sec. 4 AS 04.11.491 is anended by adding a new
subsection to read:

(g) If a municipality or established village has
adopted a local option under (a)(1), (2), (3), or (4),
or (b)(1), (2), or (3) of this section, t he
municipality or established village, as part of the
| ocal option question or questions placed before the
voters, may

(1) adopt an anount of al coholic beverages
that may be inported that is less than the
anounts set out in AS 04.11.150(Q);

(2) adopt an anount of al coholic beverages
that would give rise to a presunption that the
person possessed the al coholic beverages for
sal e; the anmounts adopted under this paragraph
may be | ower than those set out in AS 04.11. 0100
[sic];

(3) adopt an increased penalty of a class C
felony for furnishing or delivery of alcoholic
beverages to persons under 21 pursuant to AS
04.16.051(d)(3).

Sec. 5 AS 04.16.051(d) is anended to read:
(d) A person acting with crimnal negligence who
violates this section is guilty of a class Cfelony if

(1) wwthin the five years preceding the
viol ation, the person has been previously
convi cted under

(A) this section; or

(B) a law or ordinance of this or
another jurisdiction with elenments substantially
simlar to this section; [OR]

(2) the person who receives the al coholic
beverage negligently causes serious physi cal
injury to or the death of another person while
under the influence of the al coholic beverage
received in violation of this section; in this
par agr aph,

15,
and
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(A) "negligently" neans acting with
civil negligence; and
(B) "serious physical injury"” has the
meani ng given in AS 11.81.900; or
(3) t he vi ol ati on occurs W thin t he
boundaries of a nunicipality or the perineter of an
established village that has adopted a |ocal option
and the increased penalty of a class C fel ony under AS
04.11.491.

Nunmber 0586

CHAIR MGQU RE said that there is an objection, and offered her
under st andi ng that Anendnent 15 affects the provision pertaining
to bootl egging and m nor consunption in |ocal option areas.

REPRESENTATI VE GRUENBERG sai d that Anendnent 15 raises the crine
of bootl egging al cohol and selling to mnors to a class C fel ony
if a conmmunity chooses to adopt this increased penalty.

MR, GUANELI clarified that Amendnent 15 would require that the
municipality or the established village hold a l|ocal option
election in order to adopt this higher penalty. He said that
currently, the proposed CS says that furnishing liquor to mnors
in an area that has a local option is a felony offense. The
purpose of local options are twofold: one, to deal with the
probl ens that al cohol consunption by adults causes; two, to send
a message to the children in an effort to protect them against
al cohol abuse. Therefore, he opined, it is a particularly
aggravat ed offense when soneone in a |local option area provides
al cohol to the children of that area, adding that he questions
whet her they should actually force an area to hold [another]
| ocal option election for the purpose of determ ning whether the
of fense should be considered a felony. The policy of having
this offense be a felony ought to be applied across the board.

REPRESENTATIVE OGG raised the issues of enf or cenent and
prosecuti on.

MR. GUANELI offered:
Al'l of these offenses that arise out of |ocal option

el ections are prosecuted by the state; it is sonething
that the nunicipality or the established village

adopts ... as ... the statenment of policy in their
village [or municipality], and that triggers certain
state |law violations. So these would be a violation
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under Alaska State Jlaw, and the [Alaska State]
Troopers would enforce it, and the state prosecutors
woul d prosecute it.

REPRESENTATI VE GRUENBERG asked if the DO. wuld be nore
confortable if the |anguage in Amendnent 15 were changed to say
that it would nornally be the felony, but a nunicipality or
established village could opt out of the felony penalty. He
indicated that if such a change would nake the DOL nore
confortable, then he would consider it as a friendly anmendnent
to Anendnent 15.

MVR. GUANELI relayed that such an alternative would be
preferable, but added that he questions whether any villages

will actually vote to say that the higher penalty should not
apply to people who supply alcohol. He cautioned that if any
areas do vote to keep the penalty a msdeneanor, this wll
result "in somewhat of a patchwork of enforcenent areas around

the state,” but went on to acknow edge that this is just what
the | ocal -option system does anyway.

Number 0932

REPRESENTATI VE GRUENBERG [ noved to conceptually anmend Amendnent
15] to nmake it "an opt out™ provision.

Nunber 0947

CHAIR McGU RE asked whether there were any objections to the
anendnent to Anendnent 15. There being none, Anendnent 15 was
anmended.

REPRESENTATI VE  OGG  asked whet her this provi si on woul d
automatically apply to areas that have already voted to becone
dry or danp.

REPRESENTATI VE GRUENBERG sai d that areas that have already voted
to becone dry or danp would automatically have a felony penalty
apply to violations unless that village or nunicipality holds
anot her election to opt out. For those areas deciding the |oca
option question for the first tinme, there would al so be a second
guestion on the ballot regarding whether to opt out of the
felony penalty.

[Following was a brief discussion inform ng Representative Gara
about Amendnent 15, as anended. ]
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REPRESENTATI VE GARA expressed a preference for the original
ver si on of Amendnent 15.

Nunber 1150

CHAIR MGUI RE, after noting that she was renoving her objection,
asked whether there were any further objections to Amendnent 15,
as anended. There being none, Anendnent 15, as anended, was
adopt ed.

Number 1237

REPRESENTATI VE CGRUENBERG nade a notion to adopt Anmendnent 16,
that which contains a "P'" in the lower right-hand corner and
whi ch read [original punctuation provided]:

Page 12 line 6 and page 13 |line 16.
Add the words, "within the last twenty years."

REPRESENTATI VE GRUENBERG asked Ms. WIlson to explain Anendnent
16.

M5. WLSON said that Anmendnent 16 addresses felony DU and
refusal to take a chemical test, and puts a twenty-year cap on
t he | ook-back provision.

Number 1371

REPRESENTATI VE CGRUENBERG again nade the notion to adopt
Amendnent 16.

Nunber 1384

REPRESENTATI VE HOLM obj ected for the purpose of discussion. He
said that he is not convinced that 20 years is the right nunber.

REPRESENTATI VE GRUENBERG said he wwuld be anenable to a
di fferent nunber.

REPRESENTATI VE HOLM suggested 10 years.
REPRESENTATI VE GRUENBERG sai d he would accept that as a friendly
amendnent . He then asked M. WIson whether the PDA would

obj ect to such a change to Amendnent 16.

M5. WLSON said the PDA would not have any objection to such a
change
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CHAIR M@GUJI RE said she woul d.

REPRESENTATI VE GARA noted that | anguage on page 12, line 4, and
page 13, line 14, refers to 10 years. He asked what that
pertains to.

M5. WLSON said that those references to 10 years pertain to
qualifying for that first felony level. She el aborated:

If you get your third [DU] wthin 10 years, that
qualifies for a felony. What we're tal king about now
is what would be your fourth [DU], and the bill says,
"Once a felony, always a felony, no matter how much
time falls between the third and the fourth [DU].

Nunmber 1468
MR. GUANELI added:

In order to get a felony under current |aw, you have
to have three drunk driving convictions since January
1, 1996, ... but essentially it neans within 10 years,

so that means you've got to get three in, ... in
ny mnd, relatively quick succession. However,
let's say you got ... one the first year, [a] second
one the second year, and then you waited until the
eighth year to get your third one - that third one is
ki nd of hanging out there - your fourth one may not be
three within 10 years, ... so it ends up being a
m sdeneanor of f ense.

Still, it ends up being your fourth drunk driving
conviction ... and you've already been on felony
probation supervi sion, so the purpose of this

provision is to say [that] regardless of when you get
your fourth [DU conviction] if you' ve already been
convicted once of a felony, ... the public needs that
additional protection of your felony probation again.
And whether it's 10 years or 20 years or 30 years

|ater, to ny mnd, you still have a drinking problem
and it's sonething that the public needs protection
for. But ... this is not a legal issue, this is a
policy call, and | accept that.
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REPRESENTATI VE HOLM renoved his objection. In response to a
guestion, he said he would not be offering an anmendnent to
Amendnent 16.

Number 1580

CHAIR MCGUI RE asked whether there were any further objections to
Amendnent 16. There being none, Anendnent 16 was adopt ed.

REPRESENTATI VE GARA asked whether nenbers had any problens wth
Section 17 of the proposed CS.

REPRESENTATI VE GRUENBERG rem nded nenbers that Anmendnent 3
addresses Sections 16 and 17 of the proposed CS.

REPRESENTATI VE GARA clarified that he was referring specifically
to subsections (f)-(h) of Section 17, and asked whether the
| anguage in those subsections is a big departure from current
| aw and whet her nenbers are satisfied with those subsecti ons.

REPRESENTATI VE GRUENBERG replied, "As far as | know. "

CHAI R McGU RE suggested that further discussion regarding those
subsections be held over until the bill's next hearing.

Nunber 1640

CHAIR MGU RE announced that although sone copies of the
proposed CS were received from the DOL with sonme handwitten
text on page 8, that text is not intended to be part of the
bill, and she asked nenbers to disregard it.

[HB 244 - the proposed CS, as anended - was hel d over.]

ADJ OQURNVENT

Nunmber 1660

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:00 p.m

[ For the presentation by the Alaska Judicial Council see the
1:12 p.m mnutes for this date.]
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