ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COW TTEE
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1: 20 p. m

VEMBERS PRESENT

Representative Lesil MGQuire, Chair
Representati ve Tom Anderson, Vice Chair
Representative Ji m Hol m

Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max Gruenberg

VEVMBERS ABSENT
Al l nmenbers present
COW TTEE CALENDAR

HOUSE BI LL NO 474
"An Act relating to civil liability associated with aircraft
runways, airfields, and | anding areas."”

- MOVED CSHB 474(JUD) OQUT OF COW TTEE

HOUSE BI LL NO. 339

"An Act relating to negative option plans for sales, to charges
for goods or services after a trial period, and to acts that are
unl awful as unfair trade practices.”

- MOVED CSHB 339(JUD) QUT OF COW TTEE

HOUSE Bl LL NO. 452

"An Act relating to licensing and regulation of sport fishing
services operators and fishing guides; and providing for an
effective date.”

- MOVED CSHB 452(JUD) OQUT OF COW TTEE

HOUSE BI LL NO. 484

"An Act inposing a correctional facility surcharge on persons
convicted of a crine under state law, and on persons whose
probation is revoked; relating to fees and expenses for
interstate transfer of probation or parole; and providing for an
effective date.”
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- MOVED CSHB 484(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 439

"An Act relating to the authority to take oaths, affirmations,
and acknow edgnents in the state; relating to notaries public

relating to fees for issuing certificates with the seal of the
state affixed; and providing for an effective date."

- MOVED CSHB 439(JUD) OUT OF COWM TTEE

HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, inmunity from prosecution, notice of
defenses, admissibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 336
"An Act |imting recovery of civil danmages by an uninsured
driver; and providing for an effective date.™

- BILL HEARI NG POSTPONED

HOUSE Bl LL NO. 430

"An Act relating to enployees under 21 years of age in the
prem ses of hotels, restaurants, and eating places that are
licensed to sell, serve, deliver, or dispense alcoholic
bever ages. "

- BILL HEARI NG POSTPONED
PREVI QUS COW TTEE ACTI ON
BILL: HB 474

SHORT TITLE: LIABILITY FOR Al RPORTS AND Al RSTRI PS
SPONSOR(S): REPRESENTATI VE(S) HOLM

02/ 16/ 04 (H) READ THE FIRST TIME - REFERRALS
02/ 16/ 04 (H JUD
03/ 26/ 04 (H JUD AT 1: 00 PM CAPI TOL 120
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03/ 26/ 04 (H) Heard & Hel d

03/ 26/ 04 (H) M NUTE( JUD)

03/ 29/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
03/ 29/ 04 (H Bill Postponed To 3/30/04
03/ 30/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
03/ 30/ 04 (H Schedul ed But Not Heard
03/ 31/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

Bl LL: HB 339
SHORT TITLE: TRADE PRACTI CES
SPONSOR(S): REPRESENTATI VE(S) MEYER

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H) L&C, JUD

02/ 02/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 02/ 04 (H) Moved CSHB 339(L&C) Qut of Conmittee
02/ 02/ 04 (H) M NUTE( L&C)

02/ 05/ 04 (H) L&C RPT CS(L&C) NT 4DP 2NR 1AM
02/ 05/ 04 (H DP: CRAWFORD, LYNN, DAHLSTROM

02/ 05/ 04 (H) ANDERSON; NR: GATTO, ROKEBERG

02/ 05/ 04 (H) AM GUTTENBERG

03/ 05/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 16/ 04 (H) Heard & Hel d

03/ 16/ 04 (H) M NUTE( JUD)

03/ 29/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 29/ 04 (H Bill Postponed To 3/30/04

03/ 30/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 30/ 04 (H Schedul ed But Not Heard

03/ 31/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 452
SHORT TITLE: GUI DED SPORT FI SHI NG
SPONSOR(S): REPRESENTATI VE(S) HEI NZE

02/ 16/ 04 (H) READ THE FI RST TIME - REFERRALS

02/ 16/ 04 (H) L&C, JUD, FIN

03/ 17/ 04 (H L&C AT 3:15 PM CAPI TOL 17

03/ 17/ 04 (H) Heard & Hel d

03/ 17/ 04 (H) M NUTE( L&C)

03/ 19/ 04 (H L&C AT 3:15 PM CAPI TOL 17

03/ 19/ 04 (H) Moved CSHB 452(L&C) Qut of Committee
03/ 19/ 04 (H M NUTE( L&C)

03/ 22/ 04 (H L&C RPT CS(L&C) NT 1DP 3NR 1AM

03/ 22/ 04 (H) DP: LYNN. NR CRAWFORD, GATTO,
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03/ 22/ 04 (H) ANDERSON; AM ROKEBERG
03/ 31/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 484
SHORT TI TLE: CORRECTI ONS: FEES/ SURCHARGE
SPONSCOR(S) : RULES BY REQUEST OF THE GOVERNOR

02/ 16/ 04 (H READ THE FI RST TI ME - REFERRALS
02/ 16/ 04 (H) JUD, FIN

03/ 29/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 29/ 04 (H Bill Postponed To 3/30/04

03/ 30/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 30/ 04 (H Schedul ed But Not Heard

03/ 31/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 439

SHORT TI TLE: OATHS; NOTARI ES PUBLI C, STATE SEAL
SPONSCR(S) : RULES BY REQUEST OF THE GOVERNOR

02/ 05/ 04 (H) READ THE FI RST Tl ME - REFERRALS
02/ 05/ 04 (H) STA, JUD, FIN

03/ 04/ 04 (H STA AT 8: 00 AM CAPI TOL 102

03/ 04/ 04 (H <Bill Hearing Postponed to Mon. 3/8/04>
03/ 08/ 04 (H STA AT 8: 00 AM CAPI TOL 102

03/ 08/ 04 (H Heard & Held

03/ 08/ 04 (H) M NUTE( STA)

03/ 18/ 04 (H STA AT 8: 00 AM CAPI TOL 102

03/ 18/ 04 (H Schedul ed But Not Heard

03/ 19/ 04 (H) STA AT 8:00 AM CAPI TOL 102

03/ 19/ 04 (H Moved CSHB 439(STA) Qut of Conmittee
03/ 19/ 04 (H) M NUTE( STA)

03/ 24/ 04 (H) STA RPT CS(STA) NT 2DP 3NR

03/ 24/ 04 (H DP: GRUENBERG LYNN; NR: SEATON,
03/ 24/ 04 (H) COGHI LL, WEYHRAUCH

03/ 29/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 29/ 04 (H Bill Postponed To 3/30/04

03/ 30/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 30/ 04 (H Schedul ed But Not Heard

03/ 31/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 244

SHORT TI TLE: CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE
SPONSCOR(S) : RULES BY REQUEST OF THE GOVERNOR

04/ 04/ 03 READ THE FI RST TI ME - REFERRALS

(H)
04/ 04/ 03 (H) JuD, FIN
04/ 14/ 03 (H) JUD AT 1:00 PM CAPI TOL 120
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04/ 14/ 03 (H) Heard & Hel d

04/ 14/ 03 (H M NUTE( JUD)

04/ 25/ 03 (H JUD AT 1:00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed --

05/ 07/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 07/ 03 (H Schedul ed But Not Heard

05/ 08/ 03 (H) JUD AT 3:30 PM CAPI TOL 120

05/ 08/ 03 (H Heard & Held

05/ 08/ 03 (H) M NUTE( JUD)

05/ 09/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120

05/ 09/ 03 (H Moved CSHB 244(JUD) Qut of Conmittee
05/ 09/ 03 (H) M NUTE( JUD)

05/ 12/ 03 (H JUD RPT CS(JUD) NT 1DP 1DNP 4NR
05/ 12/ 03 (H DP: SAMUELS; DNP: GARA; NR HOLM
05/ 12/ 03 (H OGG, GRUENBERG, MCGUI RE

05/ 13/ 03 (H FIN AT 1: 30 PM HOUSE FI NANCE 519
05/ 13/ 03 (H) -- Meeting Canceled --

05/ 14/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 14/ 03 (H Heard & Held

05/ 14/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H FIN AT 8: 30 AM HOUSE FI NANCE 519
05/ 15/ 03 (H Moved CSHB 244(JUD) Qut of Conmittee
05/ 15/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H FIN RPT CS(JUD) NT 2DNP 4NR 4AM
05/ 15/ 03 (H DNP: KERTTULA, FOSTER, NR MOSES,
05/ 15/ 03 (H CHENAULT, HARRI'S, WLLIAMS; AM HAWKER,
05/ 15/ 03 (H STOLTZE, BERKOW TZ, WH TAKER

05/ 15/ 03 (H RETURNED TO JUD COWM TTEE

05/ 15/ 03 (H | N JUDI Cl ARY

03/ 19/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 19/ 04 (H) Heard & Hel d

03/ 19/ 04 (H) M NUTE( JUD)

03/ 24/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 24/ 04 (H) Heard & Hel d

03/ 24/ 04 (H) M NUTE( JUD)

03/ 30/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 30/ 04 (H) Heard & Hel d

03/ 30/ 04 (H M NUTE( JUD)

03/ 30/ 04 (H JUD AT 3:00 PM CAPI TOL 120

03/ 30/ 04 (H -- Meeting Cancel ed --

03/ 31/ 04 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER
SUZANNE CUNNI NGHAM St af f

to Representative Kevin Myer
Al aska State Legislature
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Juneau, Al aska
POSI TI ON STATEMENT: Presented CSHB 339, Version U, on behalf of
t he sponsor, Representative Myer.

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 339.

JON BI TTNER, St aff

to Representative Cheryll Heinze

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 452,
Version Q on behalf of the sponsor, Representative Heinze.

REPRESENTATI VE CHERYLL HEI NZE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 452.

JAMES E. PRESTON, Owner

Big Jims Charters

Auke Bay, Al aska

POSI TI ON STATEMENT: During discussion of HB 452 testified in
favor of passing the CS, raised a concern, and suggested a
change.

JOEL HANSON

The Boat Conpany, LTD,

Sitka, Al aska

POSI TI ON STATEMENT:  During di scussion of HB 452 raised concerns
and suggested changes.

ROB BENTZ, Deputy Director

Di vision of Sport Fish

Al aska Departnment of Fish & Gane (ADF&G

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 452 by
respondi ng to conmments and questi ons.

DOUG VI NCENT- LANG, Assi stant Director

Di vision of Sport Fish

Al aska Departnent of Fish & Gane ( ADF&G

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of HB 452 by
responding to comrents and questi ons.
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PORTI A PARKER, Deputy Conm ssi oner

O fice of the Conm ssioner - Juneau

Departnent of Corrections (DOC)

Juneau, Al aska

POSI TI ON  STATEMENT: Presented HB 484 on behalf of the
adm ni stration.

BARBARA BRI NK, Director

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Rel ayed the PDA's concerns regarding HB
484.

TOM GEORGE, Al aska Regi onal Representative

Aircraft Omers and Pilots Associ ati on (ACPA)

Fai r banks, Al aska

POSI TI ON STATEMENT: Provided a comment during discussion of HB
474,

ANNETTE KRElI TZER, Chief of Staff

O fice of the Lieutenant Governor

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented HB 439 on behalf of the
adm ni stration.

SCOTT CLARK, Notary Conm ssion Adm nistrator

O fice of the Lieutenant Governor

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded a comment during discussion of HB
439.

JOSHUA FI NK, Public Advocate

Anchorage O fice

O fice of Public Advocacy (OPA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Rel ayed concerns about the proposed
commttee substitute (CS) for HB 244 and responded to questions.

SUSAN A. PARKES, Deputy Attorney General
Central Ofice

Crimnal D vision

Department of Law (DQL)

Anchor age, Al aska
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POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of the proposed conmttee substitute
(CS) for HB 244.

ACTI ON NARRATI VE

TAPE 04-54, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:20 p.m Represent ati ves
MCGuire, Holm Ogg, Sanuels, Gara, and G uenberg were present at
the call to order. Representative Anderson arrived as the
nmeeting was in progress.

HB 474 - LIABILITY FOR Al RPORTS AND Al RSTRI PS

Nunber 0140

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 474, "An Act relating to civil liability
associated with aircraft runways, airfields, and |landing areas."
[Before the conmttee was the proposed commttee substitute (CS)
for HB 474, Version 23-LS1745\D, Bullock, 3/23/04, which was
adopted as a work draft on 3/26/04; on 3/26/04 an Anendnent 1 to
Version D was adopted, but at the request of Amendnent 1's
sponsor, the committee, later in the neeting on 3/26/04,
rescinded its action in adopting Armendnent 1.]

REPRESENTATI VE HOLM speaki ng as the sponsor, noted that he has
a proposed anendnent for HB 474, a new Anendnent 1, |abeled 23-
LS1745\D. 1, Bullock, 3/31/04, which read:

Page 1, line 6:

Del ete "A [ NATURAL] "

Insert "Except as provided in (c) of this
section, a [ A NATURAL]"

Page 2, following line 9:
Insert a new bill section to read:

"* Sec. 2. AS 09.65.093 is anended by adding a new
subsection to read:

(c) The immunity fromcivil liability under (a)
of this section does not apply to an owner or operator
of an aircraft runway, airfield, or landing area with
respect to the provider of flight services under
contract with the owner or operator.”
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Nunmber 0185

REPRESENTATIVE HOLM said he would like to "put ... forward"
Anmendnent 1 because it addresses one of the issues raised at the
bill's |ast hearing.

CHAIR McQUI RE, after ascertaining that no one wi shed to testify
on the bill and that a representative from the Aircraft Omers
and Pilots Association (AOPA) was avail able to answer questions,
cl osed public testinmony on HB 474.

REPRESENTATI VE GRUENBERG sai d he has an amendnent to Anendnent 1
that will clarify Amendnment 1.

REPRESENTATI VE HOLM said that Anmendnent 1 would address the
i ssue of whether someone who contracts another to land on an
airfield would be given imunity fromliability. He added t hat
Amendmnent 1 proposes to "fix" this 1issue. He asked
Representative Samuels to comrent.

REPRESENTATI VE SAMUJELS said that his concern is that there are a
few airports that contract flying and he wanted to exclude from
the bill some of the larger runways. He noted that HB 474 does
not propose to change any of the standards already in current
law wth regard to gross negligence, r eckl essness, or
i ntentional m sconduct.

REPRESENTATI VE GARA poi nted out that current |aw already exenpts
owners of private airstrips who "run them voluntarily for no
noney" unless they engage in exceptionally bad conduct such as
gross negligence, recklessness, or intentional m sconduct. The
bill, he surmised, will extend that exenption fromliability to
busi nesses that run airstrips, adding that he does have a
problem with doing such unless the scope of the bill is very
limted. He offered his belief that Amendnment 1 will protect
ai rpl ane conpanies that contract with the owners of an airfield,
but will not protect people.

REPRESENTATIVE GARA, to illustrate his point, offered the
foll ow ng hypothetical: "Wat if you're being flown into a ...
fishing lodge ... and you've arranged your own flight service in

L7 If for some reason a nassive ditch has been dug across
the runway that the |odge owner is purportedly nmaintaining,
nei ther the person nor the flight conpany woul d know about that
hazar d. In such a situation, neither the person flying in to
use the | odge nor the airplane conpany have a contract with the
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| odge, and so would not be able to seek civil damages under
Amendnent 1. He opined that both the bill and Anmendnent 1 are
flawed in this regard.

Number 0595

REPRESENTATI VE GARA offered what he terned a friendly anendnent
to Anendrment 1, to add at the end of Anmendnment 1, the words, "or
passenger" for the purpose of protecting not just the airplane
carrier but the passengers on the airplane carrier.

CHAI R MGUJ RE announced that HB 474 woul d be set aside [wth the
anendnent to Anmendnent 1 left pending] for the purpose of
hearing the next [three bills]. [HB 474 was taken up again
| ater in the neeting.]

HB 339 - TRADE PRACTI CES

Nunmber 0618

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 339, "An Act relating to negative option plans
for sales, to charges for goods or services after a trial
period, and to acts that are wunlawful as wunfair trade
practices.”

Number 0662

SUZANNE CUNNI NGHAM Staff to Representative Kevin Myer, Al aska
State Legislature, testified on behalf of Representative Meyer,
sponsor of HB 339. She explained that on March 26, 2004,
commttee nenbers received the latest version of HB 339, Version
23-LS1265\U, Bannister, 3/26/04, as well as nenoranduns from
Legislative Legal and Research Services and Representative

Meyer . She expl ained that Version U enconpasses the anmendnents
di scussed at the bill's last hearing.
Nunber 0767

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for HB 339, Version 23-LS1265\U, Bannister,
3/ 26/ 04, as the working docunent. There being no objection,
Version U was before the committee.

M5. CUNNI NGHAM rel ayed that [Representative Meyer's] nenorandum

acconpanying Version U outlines the changes enconpassed in that
ver si on. In response to Representative G uenberg, Ms.
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Cunni ngham pointed out that Version U incorporates a definition
of "seller.™

REPRESENTATI VE GRUENBERG surm sed, "I gather that's not quite
the sane as the UCC [Uniform Commercial Code] because it deals
W th services also.”

MS. CUNNI NGHAM answered in the affirmti ve.

REPRESENTATI VE GARA turned attention to subsection (e) on page 2
of Version U, and noted his appreciation for incorporating the

change he had requested. He explained that if soneone offers
sonething for a free trial period, then that [person or entity]
will have to send out an invoice before charging the consuner.
The invoice would provide instructions wth regard to
cancel | ati ons. However, Version U specifies that this invoice
has to be provided at Ileast 15 days before charging the
consuner's account rather than the 30 days he requested. He
opined that 15 days aren't enough. He I|ikened [the 15-day

requirenent] to how credit card bills arrive and are due
relatively soon after arrival, which results in people mssing
the due date. Representative Gara requested changing the
tinmeframe to 21 days.

M5. CUNNI NGHAM offered her belief that the Departnment of Law
changed the tinmeframe from 30 days to 15 days in order to be
nore in |line with the requirenents of the Federal Trade
Comm ssion, which requires 10 days. She viewed the nmatter as a
policy decision for the commttee.

Number 0943

REPRESENTATI VE GRUENBERG hi ghlighted that [Version U changes
"express witten consent” to "express verifiable consent", and
inquired as to the reasoni ng behind that change.

M5. CUNNI NGHAM answered that the Departnment of Law nmade that
deci si on. She recalled that there was conversation with regard
to mandating that the entire conversation of tel ephonic sales be
recor ded. There was also conversation wth regard to
Representative Gara's anmendnment requiring [the seller] to send a
form on which the consunmer checks a box that he/she understands

and will nmeet all the obligations specified for the free trial
peri od. The Departnment of Law s perspective with regard to
"express verifiable consent” was that the seller wll always

have the burden of proving that consent was obtained from the
buyer.
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REPRESENTATI VE GRUENBERG remarked that the law often favors
witten docunents because of the ease of proof, particularly in
consuner matters. He inquired as to how the consent that isn't
inwiting will be verified.

Nunber 1062

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor,
said that he'd had the sane question. He noted that Cyde (Ed)

Sni ffen, Jr., Assi st ant Attorney General, Commercial / Fair
Busi nesses Section, Cvil D vision (Anchorage), Departnent of
Law, had wanted the "express verifiable consent” | anguage. He
offered his belief that the Departnment of Law is confortable
with the "express verifiable consent"” |anguage, which is used

el sewhere in statute.

M5. CUNNINGHAM infornmed the commttee that under the federal
telemarketing sales rules, there are requirenents for the
express oral authorization for telephonic sales to be recorded.
Therefore, she characterized [the "express verifiable consent™
| anguage] as a conprom se.

REPRESENTATI VE GRUENBERG said that he didn't know whether
"express verifiable consent” is a legally defined term

CHAIR McGUI RE announced her desire to report this legislation

from commttee today. She pointed out that there will be an
opportunity to speak with M. Sniffen before HB 339 reaches the
House fl oor. She nentioned that she trusted M. Sniffen
i mrensel y.

REPRESENTATI VE GRUENBERG pointed out that "seller"” is defined

twice [in Version U. The definition of "seller" on page 3,
[lines 2-4], includes "... a person who engages in ... arranging
for a free trial period for goods and services." However, the
definition of "seller" [on page 3, |line 31, through page 4, line

1] doesn't include the aforenentioned |anguage. He inquired as
to why that is.

M5. CUNNI NGHAM expl ai ned that the definition under AS 45.45.920

pertains to the "seller” in the free trial period, whereas the
"seller"” definition under AS 45.45.930 refers to the opt-out
mar keti ng pl ans. The [definition of "seller” is included in

both] in order to be clear.
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REPRESENTATI VE GRUENBERG returned to his earlier question wth
regard to the "express verifiable consent"” |anguage. He
informed the commttee that Black's Law Dictionary has two
definitions of "verify", one of which is a verification as is in
AS 09. 63. However, the other definition of "verify" is as
fol | ows: "To prove to be true; to confirm or establish the
truth or truthfulness of; to check or test the accuracy or
exactness of; to confirm or establish the authenticity of; to
authenticate; to maintain; to affirm to support”. He surm sed
that the |anguage "verifiable" nmeans provable.

Nunber 1221

REPRESENTATI VE HOLM nmoved to report CSHB 339, 23-LS1265\U,
Banni ster, 3/ 26/ 04, out of committee W th i ndi vi dual
reconmendati ons and the acconpanying zero fiscal notes. There

being no objection, CSHB 339(JUD) was reported from the House
Judi ci ary Standing Conm ttee.

HB 452 - GUI DED SPORT FI SHI NG

Number 1250

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 452, "An Act relating to licensing and regul ation
of sport fishing services operators and fishing guides; and
providing for an effective date.” [Before the conmittee was
CSHB 452(L&C) . ]

Number 1290

JON BITTNER, Staff to Representative Cheryll Heinze, Al aska
State Legislature, sponsor, noted, on behalf of Representative
Heinze, that the commttee has in its possession a proposed
commttee substitute (CS).

Nunber 1314

REPRESENTATI VE GRUENBERG noved to adopt the proposed CS for HB
452, Version 23-LS1619\Q Uternohle, 3/29/04, as the work draft.
There being no objection, Version Q was before the committee.
Nunber 1319

REPRESENTATI VE = CHERYLL HEI NZE, Al aska State Legi sl ature,

sponsor, relayed that she'd at one tinme owned a sport fish
gui ding business, and offered that her experiences have given
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her an insider's perspective on the needs and issues of the
sport fishing industry. She said that HB 452 deals with three

maj or needs in the "sport guide" industry: one, standardized
consuner safety; two, increased information gathering; and
three, inproved consuner confidence. By nmandating certain

m ni mum requi renments for sport fish guides and operators, such
as first-aid training and liability insurance, people can be
sure that guides and operators are trained and protected in the
event of an energency.

REPRESENTATI VE HEINZE said that the need for basic reporting
shouldn't be wunderestimated, and by providing the Al aska
Department of Fish & Gane (ADF&G) w th conprehensive infornmation
on the nunber of fish caught, the effort expended, the nunber of
boats used, and general |ocation where the fish were caught,
then the ADF&G will be able to make nore informed decisions that
protect fish stocks and their habitats, and naximze their
current and future yields. Such reporting benefits not just the
sport fishing industry, but also ensures that Alaska fulfills
its constitutional mandate to nanage its resources for their
maxi num sustained vyield. Thirdly, consuner confidence is
inmproved by the guarantee of <certain standards regarding
protection and training that guides would have.

REPRESENTATIVE HEINZE, in conclusion, said that the sport
fishing industry is an inportant and driving factor in Al aska's
econony; such a wvital industry needs to be protected and
supported in order to ensure that it remains that way. She
urged the commttee to support HB 452.

Nunber 1440

JAMES E. PRESTON, Owner, Big Jims Charters, said that he w shes
to speak in favor of passing the CS for HB 452, and that he
agrees with the sponsor's comments regarding the need for the
| egislation; this is a bill that is a long tinme in comng and is
very simlar to a bill sponsored by then-Representative
Austerman in the 20th legislature. He relayed, however, that he
does not yet have Version Q in his possession, and so his
coments relate to CSHB 452(L&C). He said that according to his
recol l ection, there were sone proposed changes to the provisions
pertaining to penalties and enforcenent.

MR. BITTNER indicated that the penalties have not been changed
in Version Q
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MR. PRESTON said that his concern revolves around potential
penalties that may arise because of a mnor paperwork
i nfraction. Proposed AS 16.40.280, anong other things, grants
the departnment the authority to pronul gate regul ati ons necessary
to inplenent "this section". Proposed AS 16.40.290 is the
penalty provision, and subsections (b) and (c), which refer to
violations of proposed AS 16.40.270(e), provide that a person
is, for a first offense, gquilty of a violation and my be
subject to a fine of not nore than $500, and is, for a
subsequent offense within a three-year period, guilty of a class
B m sdeneanor. However, because subsection (a) of proposed AS
16. 40. 290 says that know ng violations of proposed AS 16.40. 260
- AS 16.40.299, which would include proposed AS 16.40.270(e),
are to be considered class A msdeneanors, it appears that
subsection (a) is in conflict with subsections (b) and (c).

MR. PRESTON said he hopes that when the bill comes out of
commttee "there would at |east be intent |anguage in there that
a person who unwittingly, or for mtigated circunstances, m sses
a deadline by a day or so, of turning in their |ogbook, that
they would not be guilty of a class A m sdeneanor.” He relayed
an experience he had wherein he'd had a major [equipnent]
breakdown, forgot to turn in his |ogbook, and had to pay a $200
fine even though his boat was out of the water. He reiterated
that he would prefer that such situations not be charged as
class A m sdeneanors. Oher than that, he concluded, he is very
supportive of HB 452.

Nunber 1671

JCEL HANSON, The Boat Conpany, LTD, after describing how the
conpany he works for engages in sport fishing activities, said
that the conpany has two recommendations for change to HB 452

t hough he acknow edged that he does not yet have Version Q in
hi s possessi on. Referring instead, then, to CSHB 452(L&C), he
said that the conpany would like to see the |anguage on page 4,
line 24, deleted because it requires an applicant for a guide
license to also hold a current fishing license before he/she
will be issued a guide Iicense. He noted that such a
requi renent could be satisfied just by purchasing a one-day
fishing license just prior to applying for a guide |license, and
so the requirenent appears to be nonsensical. He opined that a
guide should not be required to hold a sport fishing |icense
because a gui de doesn't necessarily participate in sport fishing
activities as they are commonly defi ned. He offered that what
he is attenpting to do is draw a clear distinction between
gui ding and sport fishing.
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MR. HANSON, still referring to CSHB 452(L&C), said that the
ot her recomendation the conpany he works for would offer

pertains to page 5, lines 13-14, which requires a guide to
possess "the current |Ilicenses, tags, and permts that are
required to engage in the sport fishery for which the sport
fishing guide services are being provided'. He went on to say:

What this nmeans to a sport fishing guide that's
engaging in taking clients out on a saltwater Kking
salnon fishing trip is that he or she nust essentially
have in possession both a personal sport fishing
| icense and a personal king salnon stanp stuck on the
back of the sport fishing |icense. This all kind of
makes sense except [for the fact that] fish and gane
regul ations prohibit the guide from fishing for King
salnon or retaining personal catch along [with] the
client on a gquided Kking salnmon fishing trip.
Therefore, there is a conflict with this |egislation

MR. HANSON said that the conpany he works for reconmends that
this language be nodified to clarify the circunstances under
which a guide would actually need to possess sport fishing
| i censes. For exanple, change the |anguage such that, "whenever
actively personally participating in sport fishing or retaining
personal catch, the current |licenses, tags, and permts ..." and
then delete the phrase, "for which the sport fishing guide
services are being provided". Such a change woul d absolve the
guide fromthe requirenent of having a license and fish tag that
he/ she is prohibited from using. In conclusion, he said that he
appreciates all the work that the sponsor and her staff have put
into the | egislation.

Nunmber 1969

ROB BENTZ, Deputy Director, D vision of Sport Fish, Al aska
Department of Fish & Gane (ADF&5, on the issue raised by M.
Preston's testinony regarding class A msdeneanors, relayed that
this |anguage currently exists in the ADF&G s sal twater | ogbook
program but if HB 452 is adopted, the |anguage would be altered
sonmewhat and would no |onger be exactly the sane as in that
pr ogram He noted that a class A m sdeneanor can result in a
fine ranging from zero to $10, 000, but the exact amount woul d be
determ ned by the judge on a case-by-case basis. On the issue
raised by M. Hanson regarding sport fishing licenses, M. Bentz
pointed out that Ilanguage in the bill requires a guide to
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present a current sport fishing license to |aw enforcenent
of ficers when requested to do so; therefore, a one-day |icense
woul d not suffice to fulfill the requirenent.

MR. BENTZ said that the reason for asking a guide to carry a
current sport fishing license is because in many cases, both in
freshwater and saltwater, guides do fish while guiding clients,
particularly if they are trying to teach the clients to fish.
Additionally, in the process of assisting clients, guides bait
the hooks and use the downriggers - in other words, they are
sport fishing. Wth regard to the assertion that a guide is not
allowed to fish for king salnon and therefore there is no need
for himher to possess a king salnon tag, M. Bentz said this is
not correct; guides in Southeast Alaska are prohibited from
retaining king salnon when they have clients onboard, but they
are not prohibited from fishing for king salnon and then
rel easing them In fact, he explained, a king salnon tag is
required when fishing for king salnon, not just when harvesting
ki ng sal non. In response to a conment, he said that in
Sout heast Al aska, one can have up to six lines per vessel in the
water, but only as many lines as there are paying clients.
However, if a paying client pulls his/her line in, then the
ski pper can fish.

Number 2138

DOUG VI NCENT- LANG Assistant Director, Division of Sport Fish,
Al aska Departnent of Fish & Gane (ADF&5, added that these
stipulations originated when "we were doing the 'guide/charter
task force' through the Board of Fisheries.” Clearly, he
remar ked, many gui des across the state have realized that to be
a sport fishing guide, one has to be able to show clients how to
fish, and this in turn requires having a sport fishing |icense
as part of operating as a responsible sport fishing guide.
There is sone concern, though, regarding whether one needs to
have that |icense in his/her possession when in an area that
he/she is prohibited from fishing in. He remarked, however,
that in such situations, the prohibition pertains to certain
species or certain tines of day. Therefore, he opined, it is
not unreasonable to require soneone to have the license in
hi s/ her possessi on.

REPRESENTATI VE GARA observed that the state may need to limt or
reduce the nunmber of guides in a particular area, and so he
wants to nmake sure that they are not giving people a property
right that could later be used to say the state can't take away
soneone's license w thout paying that person a | ot of noney. He
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asked whether current |aw authorizes the state to |limt the
nunmber of licenses in the future. O should HB 452 be altered
to clarify that the state retains that right?

MR. BENTZ said that the state's ability to limt the nunber of

guides is unclear at this tinme, though last year, "when the
noratorium bill for Southeast [Al aska] canme up,"” the Departnent
of Law (DOL) offered the opinion that the existing "limted

entry anmendnent” to the Alaska State Constitution is perhaps
broad enough to include charter vessels.

REPRESENTATI VE GARA said that assumng the courts affirm that
the state is allowed to protect its fisheries by limting the
nunber of guides on a fishery, he wants to nake sure that the
state has the authority to limt licensure.

MR. VI NCENT- LANG pointed out that HB 452 is not a limted entry
bill, and opined that neither he nor M. Bentz is qualified to
say whether licensing a guide would result in giving that person
a property right. He said he would ask the DOL whether such
woul d be the case, but noted that it is not the intent of HB 452
to issue a property right to an individual guide. | nstead, the
intent is to license sport fishing guides, set mninmum standards
and reporting requirenents, and set penalties pertaining to
| i censi ng and reporting.

Number 2281

REPRESENTATI VE GARA said that is his understanding of the bill's
intent as well, and relayed that he would probably be offering
an anendnent that sinply clarifies that intent, that to the
extent the departnment has the authority to reduce the nunber of
licenses in order to protect a fishery, it should be allowed "to
doit."

CHAIR MGU RE opined that Representative Gara nmakes a good
point, and surm sed that many years ago, when the departnent was

first considering licensure of commercial fisheries, no one
woul d have envisioned that "we would end up with quotas ... or
the types of restrictions" that are currently in place. She

added that she is vehenently opposed to [issuing property rights
via licensure].

MR. VI NCENT-LANG reiterated that HB 452 is not intended to be a

limted entry bill, which would engender both constitutional and
criteria hurdles.
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REPRESENTATIVE GARA said he nerely wants to preserve the
departnment's authority - to the extent that the Al aska State
Constitution grants the departnent that authority - to limt the
nunber of guides on a river.

CHAIR McGUI RE suggested that the commttee could ask Legislative
Legal and Research Services about this issue.

REPRESENTATI VE GARA offered his belief that the bill shoul dn't
be delayed just to wait for a response from Legislative Legal
and Research Servi ces. He then turned attention to page 4,
subsection (e), of Version Q which says that a sport fishing
[operator] is not allowed to assist in the violation of AS 16.05
- AS 16.40 or in the violation of the regulations adopted under
t hose provisions of statute.

TAPE 04-54, SIDE B
Nunmber 2356

REPRESENTATI VE GARA referred to frustration he has heard voiced
by sonme sport fishermen with regard to fishing guides who take
clients out for catch and release fishing and |eave the fish
flopping on the bank while people get out their caneras. He
stated that the whole point of catch and release fisheries,
citing that the Kenai River has a regulation for rainbow trout
that are under 30 inches long, is to maintain the fisheries with
a vibrant population of large fish that will exist as long as
possi bl e. He stated that behaviors like letting a fish flop
around on the bank are things that the fishing community finds
conpletely out of I|ine. He nmentioned that would be offering an
anendnent to add sone |anguage that enphasized the rules
governing the catch and rel ease of fish

MR. VI NCENT- LANG said that the ADF&G feels that the regul ations
governing catch and release fishing are already in effect via
Title 16, and so the proper way to adopt regulations is through
the Board of Fisheries. Having said that, M. Vincent-Lang
acknow edged that enphasizing [the regulations regarding catch
and release fishing] in HB 452 woul d not cause any probl ens.

CHAIR MGU RE asked if there was anyone else that wanted to
testify on HB 452; there being no one, she closed public
testi nony.

REPRESENTATI VE GRUENBERG indicated that he wanted to offer a

technical, handwitten anmendnent [l|later adopted as Amendnent 1]
that read [original punctuation provided]:
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page 6 lines 29-30. Strike "and upon conviction 1is
puni shable by a fine of not nore than $500".

page 7 lines 1-2. Strike "and wupon conviction is
puni shable by a fine of not nore than $500"

REPRESENTATI VE GRUENBERG expl ai ned that he had spoken with M.
Bittner as well as the drafter of the bill because the term
"violation" [which is used in HB 452] is a legal term that is
defined in the crimnal code in AS 11.81.900(b)(61). Therefore,
Representative G uenberg remarked, these lines do not need to be
in the bill. He also cited AS 12.55.035(b)(7), wherein the
anount of the fines inposed for violations is set up in statute,
and said that he is offering the anmendnent because the fines
imposed may change from tine to tine and he wants the
| egislation to be congruent with the normal style and the
current code. Representative G uenberg said that he had pointed
this out to the drafter, and the drafter was not aware that the
fine for a violation had already been established or else he
woul d have left the | anguage out of the bill

Nunber 2155

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 1. There
bei ng no objection, Arendnent 1 was adopt ed.

Number 2132

REPRESENTATI VE GARA noved to adopt Anmendnent 2 as foll ows:

Page 4, line 17, after "person"
Insert ", including rules governing the proper release
of fish"

REPRESENTATI VE GARA expl ai ned that Amendnent 2 would not add any
new rul es, but would enphasize that violations include violating
the current rules governing the rel ease of fish.

REPRESENTATI VE HEI NZE indicated that she had no objections to
Amendnent 2.

MR. BENTZ said that such was alright with the ADF&G as wel | .

REPRESENTATI VE CGRUENBERG questioned the placenent of Amendnent
2, stating that it mght fit better sonmewhere else in the bill
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He then suggested |eaving the placenent up to the discretion of
the drafter.

REPRESENTATI VE GARA said it would be fine to leave it up to the
drafter to put the | anguage where he saw fit.

Nunmber 2060

CHAIR MGJURE clarified that the conmmttee wanted to
conceptually add this |anguage, which would indicate that there
is enphasis on rules governing the proper release of fish,
knowing that there are already regulations dealing wth
rel easing fish.

Nunber 2052

CHAIR MGU RE asked if there was any objections to adopting
[ Conceptual ] Amendnent 2. There being no objection, Conceptual
Amendnent 2 was adopt ed.

REPRESENTATI VE GARA asked the sponsor if it is her intention to
make the issue of a [fishing license] as a property right
limted, as far as the constitution would allow, and noted that
| icenses are only valid for one year.

REPRESENTATI VE HElI NZE confirned that this is her intention.

REPRESENTATI VE GRUENBERG asked if it is the intent of either the
sponsor or the ADF&G to limt the nunber of |icenses given out
in a given area.

REPRESENTATI VE HEI NZE said that issue isn't dealt with in HB
452.

REPRESENTATI VE GARA stated that in the future, it my be
determned that there are too nmany licenses being distributed.
He said that limting the nunber of |icenses may help protect a
fishery or soneone's right to recreational enjoynent. He noted
that there isn't any intention to do that at this tinme, but
nmerely to think about it for the future.

REPRESENTATI VE GRUENBERG shared that it is his wunderstanding
that in certain areas, [the ADF&G |limts the nunber of hunting
| i censes for guides. He then clarified that although the issue
isn't dealt with in HB 452, he wanted to know if sonething |ike
that would be comng in the future.
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REPRESENTATI VE HEI NZE expl ained that HB 452 will provide [ADF&G
with the nunber of guides that fish in particular areas and what
kind of | oad each area can sustain.

Number 1971

MR. BENTZ clarified that HB 452 will provide a fair licensing
standard across the guide industry. He said it will give the
ADF&G an accurate account of who is participating in the guide
industry, as well as information that the ADF&G needs in order

to nmanage the fisheries. He stated that if there is ever an
attenpt to limt guides in the future, there would have to be
additional work done in order to do so. He again cited

constitutional hurdles as one of the issues that would have to
be addressed, as well as setting criteria regarding how the
ADF&G is going to limt the licensing. He stated that the ADF&G
woul d probably have to create nore legislation just to be
granted the authority to do sonmething |ike that. He reiterated
that HB 452 is necessary to get information that the ADF&G needs
to manage the fisheries.

REPRESENTATI VE GRUENBERG asked if there are any other states
that limt the nunber of |icenses being distributed.

MR. BENTZ stated that the ADF&G has researched eight western
states and only one, Washington, has a noratorium on chartered
gui di ng. He said that this is the only exanple of states
limting licenses. He followed that up by saying that there are
sone federal prograns, simlar to the North Pacific Fishery
Managenment Council, that have various restrictive neasures.

CHAIR McGUI RE shared her concern that licensing sport fishing
gui des could be viewed as a quasi-property right. She said she
doesn't want the licenses passed down from generation to
generation, excluding all new entrants that may not have grown
up in fishing famlies from that opportunity at a |livelihood

She said she believes that passing HB 452 is the responsible

thing to do, and the information that wll be gleaned wll
assist the departnent in making future decisions regarding
fisheries. She remarked that it would be interesting to | ook

back at the discussions had while comercial fishing |icenses
wer e being debated, and view the results of those di scussions.

CHAIR McGQUI RE began discussion on what would eventually becone

Conceptual Amendnent 3. She stated that she would like the
license referred to in HB 452 to be one that could be wthheld
for failure to pay child support. She asked Representative
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Heinze if she would allow this to be included in HB 452. Chair
McGQuire said that she would offer the amendnent conceptually and
have a conversation with the drafters about the intent. She
stated that she wanted it to be put in the bill under the sane
context as other bills containing the sane penalty. She offered
that the forthcomng commttee substitute (CS) would be subject
to the sponsor's approval before being distributed to the
comittee.

REPRESENTATI VE HEI NZE sai d she woul d be agreeable to that.
Number 1763

CHAIR MGU RE nade a notion to adopt Conceptual Anmendnment 3,
that this would be a type of license that could be taken away by
Child Support Enforcenment Division for failure to pay one's
child support obligations, or could be withheld for a certain
period of tine.

REPRESENTATI VE GARA said that he is concerned that the ADF&G
retain whatever authority it has to protect Al aska's fisheries
and to protect the public's right to enjoy the fisheries. He
stated that in order to do that, the ADF&G may need to limt the
nunber of guides on a certain body of water. He surm sed that
given the broad power both the ADF& and the Departnent of
Nat ural Resources (DNR) have to protect the fisheries and the
public's right to enjoy them there is probably statutory
authority already in place that enable the departnments to |imt
the nunber of |icenses issued. Wth regard to an earlier
suggestion that in order to limt the nunber of guides it would
take another piece of legislation, he said that he would hate
for that to be the case.

Nunmber 1689

CHAI R McQUJI RE suggested that the commttee resolve the issue of
whet her to adopt Conceptual Amendnent 3. Noting that there were
no objections, she stated that Conceptual Anmendnent 3 was
adopt ed.

REPRESENTATI VE GARA, returning to his earlier conmments, stated
that he didn't want the bill to be interpreted such that it
detracted from ADF&G s ability to Iimt the nunber of guides and
i censes for a certain area.

MR. VI NCENT-LANG clarified that there is nothing in HB 452 that
would |imt ADF&G s authority. He noted the constitutional
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concerns that the commttee had discussed, but reiterated that
HB 452 would not take away the existing authority of the Board
of Fisheries or the ADF&G to deal wth their statutory
responsibilities regarding fish and ganme managenent.

Nunber 1642

REPRESENTATI VE HEI NZE shared her concern regarding the heavy
burden that the rivers are taking on now She said that in the
future, as tourism and sport fishing grow, [the |egislature] may
have to | ook at that burden and address it. She stated that for
now, HB 452 is a good first step to determ ne the nunber of
guides and the areas that are taking on a heavier burden. She
said that limting the |licenses may be step two, but passing HB
452 is step one.

CHAIR MGU RE agreed with those assessnents, and shared the
concerns that she has regarding the limtation of |icenses to
gui des. She pointed out that having guides available to a
famly that may not have a lot of resources is a concern that
she has. She stated that if the nunber of guides on Lake Creek
was reduced by one half, for instance, the cost of retaining a
gui de woul d i ncrease considerably. She shared that fishing has
been a considerable part of her |ife since she was a young girl,
and she wants other people to have the sanme opportunities. She
stated that if there aren't the resources available, then a
famly won't have the opportunity to fish and |earn how to do it
responsi bly. She said that her experience with guides has been
positive, and explained that they taught her respect for the
resource, how to catch and release, how to trim hooks, and other
things that soneone probably wouldn't learn if they didn't have
a mentor.

CHAIR MGU RE explained that her next concern with limting
| icenses to existing fishing guides is that it would not allow
new people to venture into the occupation of being a guide. Her
final concern dealt wth the balance between sport and
comerci al fishing. She said that fish are a limted resource,
and although Alaska is lucky because the resource isn't that
limted here, there could be a situation where soneone in the
ADF&G woul d have a desire to see nore comrercial fishing and
| ess sport fishing, and then limt the |icenses accordingly.
She reiterated that she feels that it is responsible to |icense
sport fishing guides, but she is leery about where the

| egi sl ature goes from here. She noted that HB 452 does not
change any power that the ADF&G has to the extent that the bil
i's unconstitutional. She said that this is certainly the first
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step in providing the ADF&G with the information it needs in
order to determ ne whether the nunmber of I|icenses should be
limted. She said that this is going to be the "first tool in
that tool belt, and I just hope it's used wisely."

Nunber 1462

REPRESENTATI VE OGG referred to two rivers on Kodiak, and noted
that concerns have been relayed to him about aliens -
nonr esi dents from ot her countries - fishing on these rivers. He
observed that page 4 [lines 20-21] contains |anguage that says
it's okay for residents of the U S., Canada, or Mexico to obtain
a sport fishing guide |icense. What constituents have rel ayed
to him is that sonme visitors from Germany have been form ng
"clubs" wherein one of them "takes them down the river" wthout
formally claimng to be a guide. Representative Ogg asked
whet her there is a way, via the bill, to ensure that such groups
have a |icensed sport [fishing] guide with them

MR. BENTZ opined that the |anguage in HB 452 will strengthen the
departnent's ability to oversee such activities. He el aborated:

Right now, currently, anybody can cone into Al aska,
cone to [an] area office of [the ADF&J, and register
as a sport fishing guide - costs them nothing - and
they can go out the next day and becone a so-called
professional fishing guide even though it's their
first day on a river |ike the Ayakulik. This [bill]
would restrict it dowm to people from the US.,
Canada, or Mexico at |east. So it is a nore
restrictive ver si on t han what we're currently
oper ati ng under.

REPRESENTATI VE OGG asked how they could "get at these club
folks.” Wen there is "a shove" for the resource, he remarked,
he wants such clubs to be acconpani ed by a |icensed guide.

CHAIR MGU RE nentioned that a licensed guide is nuch nore
likely to be aware of what the rules are.

MR. VI NCENT- LANG said that the departnent does have concern
about requiring every alien to have a guide. He opined,
however, that the way HB 452 is witten, if an individual is
organi zing "a club" and an enforcenment officer can prove that
that individual is providing guide services as defined on page
7, line 12, then that individual would be covered under the bil

and would have to obtain both a sport fishing guide |license and
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a business |license. He relayed that the reason the U S. ,
Canada, and Mexico are |listed together in the bill is to satisfy
North Anerican Free Trade Agreenent (NAFTA) requirenents.

Number 1091

REPRESENTATI VE HOLM turned attention to the fiscal note, and
asked why it did not reflect anticipated revenues from the
| i censing fee.

MR. VI NCENT- LANG said that it does, and pointed out the sections
of the fiscal note that did so. He relayed that revenues from
the licensing fee will go into "the fish and ganme fund" rather
than the general fund (GF).

MR. BITTNER added that there is "a slight overshoot"” on the
"fines" that would be taken in.

MR. VI NCENT-LANG said that the calculation was arrived at from
information received from"registration of guides."

REPRESENTATI VE HOLM said he wanted to make sure that there is
[yearly] oversight on the [fiscal aspect of the bill] so that it
doesn't beconme a burden on the G-.

MR. BITTNER, in response to a question, confirmed that the
| i censing fee was set high enough to cover anticipated costs.

MR. VI NCENT-LANG, in response to a further question, said:

Initially what we did was we took a shot at trying to
set this license fee to cover the cost of [the]
adm nistration of the program Now, we're not going
to cone back annually to ask for adjustnents to this.
Clearly, the departnment is probably going to live with
this for four or five years, and we'll deal with it in
the fish and gane fund. But if in fact, in the
future, four or five years down the road, we're seeing
that the license revenues comng in are insufficient
to run the program then we'll probably be com ng back
and talking to you about it. But | think this a first
good shot at approxi mating what other states are doing
in terms of licensing ... sport fishing guides and
what we figured to be the up costs of admnistering
t he program
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REPRESENTATI VE GARA asked about the NAFTA requirenent to include
resi dents of Canada and Mexico in the bill

Number 0854
MR. VI NCENT- LANG sai d:

When the guide/charter task force went through this
they initially wanted to |imt the availability to
have a sport fishing guide license to just residents
of ... the United States. But when we got a |egal
opi nion back after NAFTA passed, [there have] to be
fair business practices across ... the borders of
those three countries. So at a mininum we were told
by the Departnment of Law, you had to include Canada
and Mexi co.

REPRESENTATI VE GARA suggested that it mght |ook poorly upon
them if they were to discrimnate against residents of other
countries, adding that if soneone has the qualifications then
he/ she should be granted a sport fishing guide |Ilicense
regardl ess of his/her country of residence. He el aborated:

| don't know why we should favor a Mexican person over

an El Sal vadoran person - though | probably wll faint

the first tine | see an El Sal vadoran fishing guide on
the Kenai River, but it mght happen - and ... as
unlikely as it mght be that we ... get guides from
other places in the world, | suppose if we're going to
extend it to certain non-citizens, we mght as well

extend it to all non-citizens."

MR. VI NCENT- LANG repli ed: "We're certainly not opposed, if an
i ndi vidual neets the requirenments of what it takes to be a sport
fishing guide, to granting that privilege (indisc.); | can see
cases where sonebody (indisc.)."

CHAIR MGU RE asked what the rationale was behind limting
| icensure to residents of North Aneri ca.

MR BITTNER said it was in order to conply wth NAFTA s
requirenents.

MR. VI NCENT- LANG added that the |anguage in then-Representative
Austerman's bill, from which HB 452 is derived, limted
licensure to residents of the U S., but NAFTA required the
i nclusi on of Canadi an and Mexican residents. He reiterated that
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the guide/charter task force wanted to |limt licensure to US
residents, but he also reiterated that the departnent woul d not
be opposed to expanding |licensure to residents of other
countries as well.

REPRESENTATI VE GARA asked nenbers what their thoughts on this
I ssue were.

REPRESENTATI VE HOLM said that if it were up to him he would
excl ude residents of Canada and Mexi co.

Number 0699

CHAIR McGQUI RE indicated that she would like to be respectful of
the wishes of the industry task force. If there were ever a
time when licensure nust be limted, she added, then she would
prefer that Al askans get preference, though she acknow edged
that such m ght not be possi bl e.

REPRESENTATI VE HEI NZE opined that as first step, licensure to
non U S. residents should be as Iimted as possible.

REPRESENTATI VE OGG indicated a preference for limting licensure
as much as possi bl e.

REPRESENTATI VE GARA said that to the extent feasible, he would
like to see the bill grant a preference to Al askan residents
though the reality is that there are sport fishing guides who
are not residents of Alaska and sone even that are not citizens
of the U S He noted that if the bill had not specifically
i ncl uded Canada and Mexico, the issue would not have caught his
attention.

REPRESENTATI VE ANDERSON relayed that he knows folks from
Switzerland who own a |odge and provide sport fishing guide
services and who contribute a great deal to the |ocal econony,
and that until now he'd not realized that HB 452 would affect
t hese fol ks.

REPRESENTATI VE OGG remarked that treaty law trunps both state
| aw and constitutional |aw, adding that he is not prepared to go
beyond t he provi sions of NAFTA and offer rights to other aliens.

CHAIR MGU RE nentioned that the folks that Representative
Ander son knows m ght have to hire local guides in the future.
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MR. VI NCENT- LANG said that the restriction in HB 452 goes to
sport fishing guide licenses and not to business licenses, so a
foreign conpany could still have a business |icense but wunder
the bill would have to enploy citizens of either the US.,
Canada, or Mexico as sport fishing guides.

REPRESENTATI VE GARA relayed that he would not be offering an
anendnent to expand who could get a |icense.

Nunber 0279

REPRESENTATI VE ANDERSON noved to report the proposed CS for HB
452, Version 23-LS1619\Q Uternohle, 3/29/04, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 452(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 484 - CORRECTI ONS: FEES/ SURCHARGE

Nunber 0225

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO. 484, "An Act inposing a correctional facility
surcharge on persons convicted of a crinme under state law, and
on persons whose probation is revoked; relating to fees and
expenses for interstate transfer of probation or parole; and
providing for an effective date."

Nunber 0119

PORTI A PARKER, Deputy Conmm ssioner, Ofice of the Conm ssioner -
Juneau, Departnent of Corrections (DOC), said that HB 484
i nposes a correctional facilities surcharge. The surcharge wl|
be $100 for felony convictions, and $50 for m sdeneanor
convi ctions. As currently witten, the surcharge only applies
to those who are convicted or plead no contest. The surcharge
will be part of the court judgnment and be included as a court
fee, and so it wouldn't set up a whole new collection process.
The bill also inposes a $100 fee as a condition of probation,
but this fee would be suspended unless the probationer violates
probati on.

TAPE 04-55, SIDE A
Number 0001

M5. PARKER said that the second part of HB 484 inposes a $100
application filing fee for a person who is on probation or
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parole and w shes to go out of state and be supervised in
another state in conjunction with the interstate conpact. She
noted that nost other states already charge this fee. The third
part of HB 484 involves a requirenent that the probationer or
parol ee going out of state come up with a $1,250 bond. She
relayed that a big cost to the state - specifically the Al aska
State Troopers - involves having to go and get probationers and
parol ees who've gone to other states and violated their
probation or parole. It can cost anywhere from $1,500 to $9, 000
to retrieve one offender, and the state is retrieving one to two
of fenders every week.

Number 0121
BARBARA BRINK, Director, Central Ofice, Public Defender Agency

(PDA), Departnent of Administration (DOA), said that she w shed
to speak about the surcharge proposed in HB 484 and how it fits

in with all the other surcharges that are currently being
i nposed. She said that her fear, and the fear of those who
represent indigent Alaskans - is that the state is beginning to
i npose burdens on people that are just inpossible to neet.
Currently, 80 percent of all crimnal cases in Al aska are
represented by public counsel - either sonmeone fromthe PDA, the

Ofice of Public Advocacy (OPA), or an OPA contractor. What
shoul d be renmenbered is that those who are rel eased from custody
have financial obligations to neet and perhaps famlies to
support. Frankly, because of a lot of the nandatory m ninmum
sentences in Al aska, even those charged with m sdenmeanor crimnes
have lost their jobs and face additional stigmatization when
trying to find enploynment. Often their nost pressing obligation
is paying child support and restitution for their crines. I n
addition, nost are disqualified from receiving a permanent fund
di vidend (PFD), so that can't be tapped to pay surcharges.

M5. BRINK offered the foll ow ng synopsis of what people who find
thenmselves in the crimnal justice system are already being
char ged:

First of all, we have mandatory mninmum fines that
range from $1,500 to $10,000 - just for [driving while
under the influence (DU)]. W already do have a

surcharge; there's already a $100 surcharge for
felonies, a $50 surcharge for m sdeneanors, and a $75

m sdenmeanor [ DUl ] sur char ge. I"'m not entirely
positive, but | think that noney goes to |[|aw
enforcenment officer training. If a client is ordered

to go to ASAP [ Al cohol Safety Action Progran] and get
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sone treatment or at least an assessnent as a
condition of his sentence, that's a $100 fee per case,
and ASAP will not take themuntil they come up with at
| east 50 percent of that fee. So sonetinmes, soneone
who needs treatnent and wants to go to treatnent just
has to conme up with the cold, hard cash to get the
treat nent.

M5. BRI NK added:

Then, in [DU] cases, we already force people to pay
their cost of inprisonment. This can range from a | ow
of $236.40 for 72 hour nmandatory mninmm [DU]

sentence, up to $2,000 for a felony sentence. And
under Rule 39 [of the Alaska Rules of Crimnal

Procedure], they also have to pay for their costs of

counsel; they have to pay a mnimm of $250 for an
easy m sdeneanor that settles quickly, and a maxi num
of up to $5,000 for a nore serious case that goes all

the way to trial. So |l ... think that we're inposing
burdens that instead of providing incentive and
rehabilitation, give people a sense of helplessness
and frustration.

Nunmber 0344
And the felony study recently done by the Al aska
Judicial Council (AJC) indicates that ... our Al askan
defendants serve nore tinme than ... simlarly situated
peopl e outside. | wouldn't want to also increase our
surcharges so that we are the npbst onerous in the
country. My other point is that in particular it

seens kind of onerous to inpose a fee of $100 and a
bond requirenent for those who want to get an
interstate transfer. Studi es have shown that the
single nost significant factor in the rehabilitation
of a person is the support of famlies in their
efforts to lead a lawabiding life.

VWhat we know is that many of the clients we represent
here in Alaska aren't from Al aska, don't have famly
here, and have cone up here to take advantage of
econom ¢ opportunities, maybe even seasonal econonc
opportunities. It seenms like we would want to
encourage those people who have famly and support
networks outside to go and to be a successful
probationer, rather than ... forcing them to stay
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here, especially when they get out of jail and have no
support, no noney, and have to struggle.

REPRESENTATI VE HOLM sai d, "Leave town."
M5. BRI NK conti nued:

Finally, | think that there is some discretion in this
bill that it could be unfairly applied. And it does
seem |ike there's a difference if you get sumonsed in
or if you get arrested - even if you post bai

i mredi ately that day, you're booked in a facility. |If
the [district attorney] chooses to sunmon you in, you
don't get assessed a fee, and if the [district

attorney] just says, "I don't have tine to issue a
sumons, just go get a warrant,” ... it can be totally
arbitrary. There aren't any standards for who gets

arrested and who gets summonsed in, SO even in a case
so mnor that the defendant gets no jail tine inposed,
once the case is resolved, the [surcharge] would be
i nposed. Thank you Madam Chair

Nunber 0498
CHAI R Mc@GU RE announced that HB 484 would be set aside for the
purpose of returning to the hearing on HB 474. [HB 484 was

taken up again later in the neeting.]

HB 474 - LIABILITY FOR Al RPORTS AND Al RSTRI PS

Nunmber 0555

CHAI R McGUI RE announced that the commttee would return to the
hearing on HOUSE BILL NO 474, "An Act relating to civil
liability associated wth aircraft runways, airfields, and
| andi ng areas."

CHAIR McGU RE remarked that Representative [Holm had offered
Amendnment 1 [text provided during the first portion of today's
hearing on HB 474], and that Representative Gara had an
amendnent to Amendnent 1.

Nunber 0627
REPRESENTATI VE GARA again offered the anmendnent to Anendnent 1,

to add at the end of Amendnent 1, after "operator", the words,
"or passenger".
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Number 0630
REPRESENTATI VE HOLM obj ect ed.

REPRESENTATI VE GARA said that Amendnent 1 as witten does not
afford protection to passengers - for exanple, if the owner of
an airstrip dug a ditch across it and didn't tell anybody even
t hough he/she knew a passenger was flying in - and the anendnent
to Anendnent 1 would do just that.

REPRESENTATI VE HOLM offered his understanding that passengers
woul d be protected because they are covered by the air carrier
t hey are using.

REPRESENTATI VE GARA argued, however, that an air carrier's
liability insurance would only protect a passenger if the air
carrier was negligent, but not if the owner of the airstrip did
sonething to cause a mshap, like dig a ditch across the
airstrip without telling anybody.

REPRESENTATI VE HOLM opi ned that a good pilot wouldn't |and on an
airstrip that had a ditch dug across it.

CHAIR MGURE invited the representative from the Aircraft
Omers and Pilots Association (AOPA) to comment.

Number 0845

TOM GEORGE, Al aska Regional Representative, Aircraft Omers and
Pilots Association (AOCPA), said: "The original clause in this
bill should protect the passengers. Again, if there is a ditch
dug across the airport, then the airport operator is grossly
negligent, and | think that's ... a fairly balanced protection,

both for the consuner and for the person who's trying to operate
the airport.™

REPRESENTATI VE GRUENBERG asked that the amendnment to Amendment 1
be anended such that the words "or to a passenger"” would be
added after "provider of flight services".

REPRESENTATI VE GARA opined that such a change doesn't nake
sense.

REPRESENTATI VE OGG nentioned the lack of a relationship between
t he owner/operator and the passenger.
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REPRESENTATI VE GARA, upon further consideration, agreed to
accept Representative Guenberg's suggestion on the condition
that he restate it.

Number 0979

REPRESENTATI VE GRUENBERG nmade a notion, then, to anmend the
anendnent to Amendnent 1 such that after "provider of flight
services", the words "[or] to a passenger" are added.

REPRESENTATI VE GARA i ndi cated that he woul d accept that change.
Nunber 1027

REPRESENTATI VE HOLM wi t hdrew his objection [to the anendnent to
Amendnent 1] .

CHAIR McGQUI RE stated that the anmendnent to Amendnent 1 has been
adopted, and that Amendnent 1, as anended, is now before the
committee.

REPRESENTATI VE GRUENBERG said he has a second anendnent to
Amendnent 1 [as anended].

The conmittee took an at-ease from3:15 p.m to 3:17 p. m
Nunber 1103
REPRESENTATI VE HOLM wi t hdrew Anendnent 1 [as anended].
Nunber 1113
REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 2,
which was |abeled 23-LS1745\D.1, Bullock, 3/31/04; contained
handw i tten changes; and read:
Page 1, line 6:
Del ete "A [ NATURAL] "

Insert "Except as provided in (c) of this
section, a [ A NATURAL]"

Page 2, following line 9:
Insert a new bill section to read:
"* Sec. 2. AS 09.65.093 is anended by adding a new
subsection to read:
(c) The immunity fromcivil liability under (a)
of this section does not |limt the liability of an
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owner or operator of an aircraft runway, airfield, or
| anding area to a provider of flight services under
contract with the owner or operator.”

REPRESENTATI VE GRUENBERG said he would also like to anend
Amendnent 2, to add, after "provider of flight services", the
words, "and its passengers".

[ Although no notion was nade to amend Anendnent 2, it was
treated as anended. ]

Nunber 1178

CHAIR MGU RE asked whether there were any objections to
Amendnent 2 [as anended]. There being none, Anmendnent 2, as
anended, was adopt ed.

REPRESENTATI VE GARA, referring to HB 474, said that he is stil
not sure who this liability limtation is being extended to that
is not already covered by current law. He also said:

It was okay when it was people who ... operate an
airstrip voluntarily, but now it's not just people -
it's also businesses. And | do have a problem with
that. |If we want to extend the imunity to people who
do things voluntarily, that's okay. If we want to
extend it to sort of nonprofit associations or
voluntary, that's okay. But to the extent we're
starting to extend it to profit-making businesses,
|"ve got a problemwth the bill

Nunber 1200

REPRESENTATI VE SAMJELS noved to report the proposed commttee
substitute (CS) for HB 474, Version 23-LS1745\D, Bullock

3/ 23/ 04, as anended, out of commttee wth individua

recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 474(JUD) was reported from the House
Judi ci ary Standing Conmittee.

HB 484- CORRECTI ONS: FEES/ SURCHARGE

Number 1239
CHAIR Mc@U RE announced that the commttee would return to the

hearing on HOUSE BILL NO 484, "An Act inposing a correctional
facility surcharge on persons convicted of a crine under state
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| aw, and on persons whose probation is revoked; relating to fees
and expenses for interstate transfer of probation or parole; and
providing for an effective date."

CHAIR MGQUI RE, after determning that no one else wshed to
testify, closed public testinony on HB 484.

Number 1274

CHAIR McGQU RE nmade a notion to adopt Anendnent 1, which read
[original punctuation provided]:

Page 2, lines 5 and 6:
Delete: ", as a condition of probation,”

Page 2, line 14:
Bet ween "under"” and "this" insert: "(a) of"

Page 2, line 15:

After "conviction." insert: "The court shal
include the inposition of a surcharge under (c) of
this section in the order revoking probation.™

Page 2, line 20:

After "28.30.032(0)." insert: "The state may
enforce paynent of a surcharge under this section
under AS 09.35 as if it were a civil judgnent
enforceabl e by execution. This subsection does not

limt the authority of the court to enforce
surcharges. "

REPRESENTATI VE SAMJELS agreed to object for the purpose of
di scussi on.

Nunber 1301
PORTI A PARKER, Deputy Conmm ssioner, Ofice of the Conm ssioner -

Juneau, Depar t ment of Corrections (DOO), expl ai ned that
Amendnent 1 contains changes suggested by the [Collections and

Support  Section] of the Departnent of Law (DQ). She
el aborat ed, "Because the way it was originally drafted, as ... a
condition of probation, [it] didn't work for being able to
collect the surcharge if the ... probation was revoked; it

couldn't be a condition of probation, so they had to the change
the language so it would work as far as how they collect
surcharges and fees."
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Nunber 1328
REPRESENTATI VE SAMJELS renoved hi s objection.
Nunmber 1334

CHAIR MCGUI RE asked whether there were any further objections to
Amendnent 1. There being none, Anmendnent 1 was adopt ed.

REPRESENTATI VE GARA, speaking on the bill itself, said:
It seens to ne that the ... [three] highest priorities
in the crimnal system ... are: to the extent

possi ble, restitution to the victim punishnent; and
rehabilitation. And often, when you do sonething, it
has an uni ntended consequence. One of the unintended
consequences [in] some of these cases is going to be
that by giving noney to the state for booking charges
- and we're requiring people even who aren't jailed,
as part of their sentence, to do that - ... you may
i npact sonebody's ability to pay restitution to a
victim You may inpact an indigent person's ability
to get back on their feet. You may inpact an indigent
person's ability to provide child support when they
get out of jail. That's certainly [what] will happen
in sonme cases, we just don't know how many.

| understand the conpeting interest, which is to nake
sure that people who commt crinmes cost as little to
society as possible. And I'm not confortable that by

passing this bill, we won't have sonme unintended
consequences that inpact sone people's ability to
rehabilitate thensel ves, in fact, [ 1 npact ] sone

people's ability to pay restitution to victins, and
i npact sone people's ability to care for their
children when they get out. We're talking about
peopl e who live below the econom c margi n already;

nost people who go through the crimnal system are
already indigent, and, when they get out, they're
likely not to have a job waiting for them So they
certainly don't deserve any [nore] synpathy than their
situation dictates, certainly nmany of these people
have commtted quite horrific crinmes, [but] sone of

them have committed very mnor crines .... "' m just
not convinced that on balance this is the right thing
to do. I'"'m don't think I'm convinced either way at
this point.
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Number 1484

REPRESENTATI VE SAMUJELS noved to report HB 484, as anended, out
of committee wth i ndi vi dual recomrendat i ons and t he
acconpanying fiscal note. There being no objection, CSHB
484(JUD) was reported from the House Judiciary Standing
Committee.

HB 439 - OATHS; NOTARI ES PUBLI C, STATE SEAL

[ Contai ns discussion and adoption of an anendnent neking a
provi sion of HB 439 conformto provisions of SB 203.]

Nunber 1504

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO 439, "An Act relating to the authority to take
oaths, affirmations, and acknow edgnents in the state; relating
to notaries public; relating to fees for issuing certificates
with the seal of the state affixed; and providing for an
effective date.” [Before the conmttee was CSHB 439( STA). ]

Number 1530
ANNETTE KRElI TZER, Chief of Staff, Ofice of the Lieutenant

Governor, relayed that nenbers' packets contain a sectiona
analysis for CSHB 439(STA) and a two-page conparison between

current law and CSHB 439(STA). She explained that when the
current |ieutenant governor canme into office, as his chief of
staff, she researched the issue of what could be done

differently to serve Alaska's 12,000 notaries public better,
addi ng that she'd |ooked at what other states have done and at
| egi sl ati on proposed in prior years.

Nunmber 1589

SCOTT CLARK, Notary Conmi ssion Admnistrator, Ofice of the
Li eut enant Governor, added that the current notary statutes have
not been changed since 1961.

V5. KREI TZER presented CSHB 439( STA) as fol |l ows:
These are the highlights. For the qualifications,
we've lowered the mninum age from 19 to 18 years

because we were only one of two states that had 19 as
an age. So now, only [in] Nebraska [do] you have to
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be 19-years-old to be a notary - if this bill passes.
The second issue goes to whether or not ... we wanted
to allow felons to be notaries, and in conversations
with the Departnent of Corrections, their advice was

[that] within 10 years of getting out of jail, if
a felon doesn't reoffend, then they're likely to not
offend again. And so that has been put into the bill

as a qualification, that an applicant ..., from the
tinme of release from prison, ... can apply 10 years
|ater to be a notary. And in your packet ... are

what the felonies consist of. ... So those are two

changes on qualifications - major changes.

W | ooked at whether or not we ought to change the

terms [of a] notary public - [it's] four years; we
haven't changed that. The ... $40 application fee
stays the sane. There is an increase for the

certificates, that used to be per folio, which is an
outdated term not used anynore; so now, every tinme we
have to issue a certificate, it will be $5 rather than
$3. And that just goes to the cost of business from
1961 to today - we're increasing it by $2. W didn't
change the anmount of the bond; however, we are now -
thanks to an anendnent by Representative G uenberg -

required to keep copies of the bond for 10 years,
which isn't a problemfor us.

Nunmber 1683

MS. KRElI TZER conti nued:

There are two commi ssion types: ... nhotaries public,
and ... limted governnental notaries public. W' ve
kept t hat di stinction, but expanded limted

governnmental notaries public conmmssions to include
muni ci pal and federal enployees in addition to state
enpl oyees. And we've also said that you can hold
concurrent comm ssions; if you are a private citizen -

you're not doing this for your job, you just do it
because you want to be a good citizen and be a notary
- you can do that in addition to holding a conm ssion
as a state enployee or a federal enployee. But when
you're acting as a notary public in your federal job,
you're not going to be charging fees - you're going to
be doing it because in the course of your business
that's what you're required to do. As a private
citizen you can be a notary and you can charge fees
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separate from that .... So that's one little change
in the bill, is that you now can hold those concurrent
commi ssions, but they operate in parallel; they don't
Cross over.

There is sonme information that we wanted to gather
from the notaries to nmake it easier to go to a nore
web- based system working with the 12,000 notaries, and
one of them were e-mail addresses, but we didn't want
to open up notaries to spam and so we wanted to keep
t hat information confidential. Everything that
currently is public information about notaries stays
public information; we just wanted to gather a little
bit nmore information so we could conmunicate with them
nore effectively. And that's a quick overview of the
bill ...; we'll be glad to answer any questions.
There is an anendnent in your packet from us that
woul d make our bill consistent with the admnistrative
hearing officer bill [SB 203] which you anended in
this commttee previously.

Nunmber 1776

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 439.

REPRESENTATI VE GRUENBERG noted that he has an anendnment simlar
to the one that Ms. Kreitzer nentioned.

MS. KREI TZER expressed a preference for the anmendnent prepared
by Deborah Behr from Departnent of Law (DOL) |abeled 23G 2,
3/ 26/ 2004, (1:46 PM, which read:

Page 16, followi ng |line 30:

Insert a new bill section to read:

"*  Sec. 12. AS 44.50.068(e) is repealed and
reenacted to read:

(e) If the lieutenant governor finds that forma
disciplinary action my be warranted, the |ieutenant
governor shall refer the matter to the office of
adm ni strative hearings for a hearing."

Renunber the followi ng bill sections accordingly.

Page 17, line 25, following "Sec. 15.":
Insert "(a)"
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Page 17, following line 27:
Insert the followi ng new material :
"(b) AS 44.50.068(f) is repealed.”

Page 18, |ine 2:
Del ete "secs. 1- 14"
Insert "secs. 1 - 11 and 13 - 15(a)"

Page 18, line 7:
Del ete "secs. 1- 14"
I nsert "secs. 1- 11 and 13 - 15(a)"

Page 18, following line 16:
Insert new bill sections to read:

"* Sec. 18. The uncodified law of the State of
Al aska i s anmended by adding a new section to read:

CONDI TI ONAL  EFFECT. Sections 12 and 15(b) of
this Act take effect only if a bill is passed by the
Second Session of the Twenty-Third Alaska State
Legislature, and enacted into law, that establishes
procedures for adm nistrative hearings conducted by an
office of adm nistrative hearings in the Departnent of
Adm ni stration.

* Sec. 19. If secs. 12 and 15(b) of this Act take
effect under sec. 18 of this Act, they take effect on
the effective date of the provisions described in sec.
18 of this Act.”

Renunber the followi ng bill sections accordingly.
Page 18, line 17:

Del ete "Section 16"
| nsert "Section 17"

Page 18, |ine 18:
Del ete "sec. 17"
| nsert "secs. 19 and 20"

Number 1894

REPRESENTATI VE GRUENBERG, calling the aforenmenti oned Amendnent
1, [noved] to adopt Anmendnent 1.

CHAIR MGU RE asked whether there were any objections to
Amendnent 1.
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REPRESENTATI VE GARA asked for an explanation of what Amendnent 1
does.

IVS. KREI TZER relayed that Anmendnent 1 provides for the
adm nistrative hearing process outlined in SB 203 to be used
after 7/1/ 2005 should SB 203 pass.

REPRESENTATIVE GARA indicated that he did not object to
Amendnent 1.

Nunber 1917
CHAI R MGUI RE announced that Amendnent 1 was adopt ed.
Nunber 1932

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 2,
whi ch read [original punctuation provided]:

Page , Line : Insert new bill section to read:
*Sec. . AS 44.50 is anended to by adding a new
section:

Sec. 44.50. . Unaut horized practice. (a) A

notary who is not an attorney may conplete but may not
select notarial certificates, and nmay not assist
anot her person in drafting, conpleting, selecting, or
understanding a docunent or transaction requiring a
notarial act.

(b) This section does not prohibit a notary who
is qualified in, and, if required, licensed to
practice, a particular profession from giving advice
relating to matters in that professional field.

(c) A notary may not make representations to have
powers, qualifications, rights or privileges that the
of fice of notary does not have.

Number 1937
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG said that Anendnent 2 will prohibit a
notary from practicing law, and opined that the Hans case
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illustrates that the exact |anguage of notarization certificates
is extrenely inportant.

Nunber 1992

CHAIR McGUI RE renoved her objection and asked whether there were
any further objections to Amendnent 2.

REPRESENTATI VE OGG noted that Anendnent 2 does not specify where
in the bill its language will be inserted. He asked whet her
Amendnent 2 woul d be concept ual

REPRESENTATI VE GRUENBERG confirmed that Anendnent 2 would Dbe
concept ual

Number 2007

CHAIR MGURE, after ascertaining that there were no further
obj ections, announced that [Conceptual] Anendnent 2 was adopt ed.

Nunber 2015

REPRESENTATI VE GRUENBERG nmoved to report CSHB 439(STA), as
anended, out of committee with individual reconmendations and
t he acconpanying fiscal note. There being no objection, CSHB
439(JUD) was reported from the House Judiciary Standing
Committee.

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI OV PARCLE

Nunber 2034

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anending Rule 16, Alaska Rules of Crimnal Procedure, and Rul es
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date." Before the commttee was

[Before the commttee, adopted as a work draft on 3/19/04, was a
proposed commttee substitute (CS) | abel ed 04-0033, 1/16/2004.]
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Nunber 2092

JOSHUA FI NK, Public Advocate, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Admnistration (DOA), indicated
that he would be focusing on the sections of the proposed CS

that he finds the nost problematic. First are Sections 15-17
and 20, the sections on imunity. On page 9, lines 29, through
page 10, line 1, it speaks about the judge informng the

prosecution what |level of crinme the person wi shes immunity for.
He said:

For this legislation to be constitutional under [State
V. Gonzal es, 853 P.2d 526 (Alaska 1993)], an
i ndi vidual who has the privilege, that would be the
W tness about to self incrimnate, if they are forced
to testify to a judge or tell a judge their story back
in chanbers, and the judge cones out and tells [the]
prosecution what Ilevel of crine, Gonzales requires
that that individual with the privilege be in the sane
position they'd be in had they not opened their nouth.
And if you think of it that way, if the judge cones
out and says, "It would be a high-level felony; this
person does have a privilege to not testify," are they
in the same position? The district attorney now knows
what |evel of crinme, how serious the conduct was that
they would be testifying about; that's another way to
t hi nk about it.

That is a link; the judge providing the information,
about what level of crime, is in fact a link. And if
you |look at Gonzales, it talks about a link being a
t hi ng t hat woul d hel p t he police f ocus an

i nvestigation. It mght help the district attorney
decide whether to initiate prosecution against a
W t ness. It mght help the district attorney

determ ne whether to offer a plea bargain, or how to
interpret evidence, or how to plan cross exam nation,
or develop trial strategy. Al of those things are
| i nks. And ... it's just inplausible to ne, the
district attorney's position that ... the immunity
section would survive constitutional scrutiny by the
[ Al aska] Suprenme Court. I|"m going to use an exanple
that | thought was very insightful, that |I [was] given
by Senator French just about an hour ago in [the
Senate Judiciary Standing Commttee].

Number 2167
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MR. FI NK conti nued:

Assunme ... this is a nurder case, a wonman hears sone
shots, watches the front door of a house, no one cones
in and |leaves, the police arrive, there are four
people in the house. The police go in, one person's
dead - has been shot - they find a baggie of marijuana
under ... a bed, and they find a bloody gun under
another bed. There's a set of fingerprints on the bag
of marijuana - that's suspect A And then they find
two sets of fingerprints on the bloody gun - suspect B
and suspect C. They charge suspect A with possession,
they want to put ... suspects B and C - or the
W tnesses - on the stand, and they both take the Fifth
Amendnent. The judge takes them in chanbers. So what
happens? One of them says, "Wll, | shot the guy."
The other one says, "All | did was throw the bl oody
gun under the bed."” So the judge cones out, he says,
"Well, both of them have a privilege; suspect B would
be an unclassified or class A felony, and suspect C
woul d be a class C [felony].™

The judge has just infornmed them who committed the
murder. That is clearly a link. And I would just ask

the commttee to really look at that provision. [''m
confident it wuld not survive a constitutional
challenge, but it will cost noney ... [and] resources

to get there, so | believe that this commttee should
follow the Senate's lead in deleting that provision
fromthe bill.

REPRESENTATI VE GARA asked whether, in that exanple, suspects B
and C are i mune from prosecution under the proposed CS.

MR. FINK said they were not, because at that point the district
attorney still has the option of whether or not to grant
immunity; the district attorney could decide not to grant
immunity and i nstead refocus the investigation on the nurder.

Number 2242

MR, FINK then turned attention to Section 9 of the proposed CS,
and said that he understands the district attorney's desire,
when an individual has been drinking - but is not above the
legal limt - and gets in an accident and harnms soneone, to
tighten the laws up so as to be able to charge assault in the
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third degree. But Section 9 goes much further than that, he
opi ned, because it takes away the nental elenent of awareness.
Currently, in order to be charged with assault in the third
degree, a person has to have done sonething wi th reckl essness,
whi ch involves being aware of and consciously disregarding a
substantial and unjustifiable risk.

MR. FINK pointed out, however, that Section 9 specifies crimnal
negl i gence, which nerely involves failing to perceive a
substantial risk, and noted that such could result from sinply

comng up to a stop sign that has black ice under a |Iight
dusting of snow and sliding through and hitting soneone. Having
a car accident while talking on a cell phone or putting on

makeup could also be considered crimnal negligence. Section 9
proposes to nmeke all such instances, wherein an accident occurs
and soneone gets hurt, assault in the third degree, which is a
f el ony. He said he did not believe such conduct warrants a
felony charge, and predicted that the public would find the
acconpanyi ng penalty grossly disproportionate to the charge. He
concluded by characterizing the new |anguage being proposed in
Section 9 as too broad.

CHAIR McGQUIRE asked M. Fink how he reconciles the fact that
under existing law, if one of those sane errors is mde and
soneone dies, then the person nmaking the error 1is held

responsible, but if sonmeone is nerely badly injured - for
exanple, has to have a leg anputated - then such is not the
case.

MR FINK offered that loss of Ilife does warrant the charge

avai |l abl e under existing |aw. He noted that the definition of
serious physical injury currently includes an injury caused by
an act performed under circunstances that create a substanti al
risk of death, and remarked that any car accident could be
consi dered such

CHAIR MGURE indicated disagreenent with M. Fink's latter
remark, but suggested that perhaps they should focus on
clarifying what would be nmeant by serious physical injury as it
relates to the | anguage in Section 9.

TAPE 04-55, SIDE B
Number 2389

CHAIR McGU RE nentioned that there is already a public policy

that says nental intent will be disregarded if the circunstances
involving a death involve actions that are so careless as to
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constitute crimnal negligence. Section 9 proposes the sane
policy if the circunstances result in serious physical injury
such as becom ng paral yzed. She indicated that she could agree
to making the | anguage narrower with regard to what is neant by
serious physical injury.

MR. FINK offered his belief that that aspect of Section 9 needs
to be tightened up, and indicated that he would work on sone
possible alternatives to the current | anguage. He reiterated
that crimnal negligence does not involve an awareness of a
substantial risk and that the definition of serious physical
injury could involve sonething as sinple as running into soneone
riding a bicycle and breaking his/her |eg.

CHAIR McGU RE nentioned that she does have concern that serious
physical injury could involve such a circunstance, and remarked
that that issue should be clarified.

REPRESENTATI VE GARA suggested that rather than changing the
definition of serious physical injury, because it appears that
Section 9 is intended to deal with alcohol-related crines, they
could instead alter Section 9 so that it only addresses serious
physical injuries that have been caused by those who' ve been
driving under the influence (DU). He asked whether it is
already a crinme to injure soneone while DU

Number 2200
MR. FINK offered his belief that anytinme alcohol is involved, a

person will neet the nens rea of reckless, which would lead to a
charge of assault in the third degree. He added:

|'ve defended people ... where there was no al cohol
invol ved where the state's charged assault [in the
third degree]. | represented soneone in the valley

who was driving a friend home, it was late at night on
a pretty bad road out there, [and] they went off the
road. The friend hit their nose and broke their nose.
The state charges the driver with assault [in the
third degree]. The passenger said, "W hit a rut;
there was no al cohol."” He asked the state not to
prosecute the case. The state refused [and] went for
it on the prosecution - again, no alcohol - and ... |
used the passenger as a witness at trial.

[ The] guy got acquitted, but the state pursued assault
[in the third degree] on a reckless theory because of
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serious physical injury being the broken nose. So
they're doing this now. [ Proposed Section 9] is just
going to make it a heck of a lot easier. ... If you
want to narrow it to alcohol, put that in here. But
right now, this is going through a stop sign, this is
[tal king] on the cell phone.

REPRESENTATI VE GARA asked: "Are you saying that if we [imt it
to alcohol, then in effect we'll just be doing what we're
al ready doing currently if it's alcohol-related and you break a
nose? |s that a felony?”

MR. FI NK responded:

Vell, it makes it a |ot easier. | mean, currently,
yes, ... if you're in an accident now and there's
al cohol involved, vyou're going to be charged wth
assault [in the third degree] and there's a really
good possibility you're going to get convicted. In
all likelihood you'll be convicted - the jury hears
"al cohol,"” that's going to be reckless. [ Proposed
Section 9] just makes it a lot easier to get those
convi ctions. So ... | think the laws fine as it is,
but if you wanted to pass this but add an al cohol
requirenent, you would make it easier to get those
assault [in the third degree] charges where al cohol
was involved and there's an accident but it's below
the level of a [DU].

REPRESENTATI VE OGG  suggested | ooki ng to t he wor ker s’
conpensation statutes and nmaking the |anguage 1in proposed
Section 9 dependant on the percentage of | oss soneone
experiences due to a serious physical injury.

REPRESENTATIVE GARA, in response to a question, suggested
perhaps wusing the phrase found in AS [09.17.010], "severe
per manent physical inpairnent or severe disfigurenent”.

Nunmber 2084
SUSAN A. PARKES, Deputy Attorney Ceneral, Central Ofice,
Crimnal Division, Departnment of Law (DOL), noted that the

definition of serious physical injury - AS 11.81.900(55) -
contains two provisions:
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(A) physical injury caused by an act perforned
under circunstances that create a substantial risk of

deat h; or
(B) physical injury that causes serious and
protracted disfigurenment, protracted inpairment of

health, protracted loss or inpairnment of the function
of a body nenber or organ, or that unlawfully
term nates a pregnancy;

M5. PARKES noted that "physical injury" is also defined in
statute. She added that her experience has been that a clean
broken arm or leg doesn't necessarily rise to the |level of
serious physical injury, though it does depend on whether there
has been protracted inpairnent of health. She went on to say:

I'd like to also address this idea that crimna
negligence is sonehow not a very heightened nental
state. As has been referenced, we have a homcide for
crimnal negligence, we have [assault in the fourth
degree] that uses crimnal negligence as the nental
state, and what it 1is, it's got to be a gross
deviation from the standard of care that a reasonable
person woul d observe. That's what the definition is.

Al t hough al cohol -related cases are ... what cause us
to see a hole in the statutes, there's a |oophole in
the law right now If you, with crimnal negligence,
cause physi cal injury by nmeans of a dangerous
instrunment, vyou're guilty of assault in the fourth
degr ee.

Nunber 2027

There is no provision that covers <causing, wth
crimnal negligence, serious physical injury by neans
of a dangerous instrunent. So, if you do the sane
conduct that you could be prosecuted in the [assault
in the fourth degree] statute for but cause serious
physical injury, there's nothing that recognizes that
hei ghtened |evel of damage as is referenced in the

crimnally negligent hom cide [statute]; there's
not hi ng that recognizes that, it's still going to just
be a m sdeneanor. And that appears to be just a hole

in the statutes.

M5. PARKES conti nued:
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And 1'd like to point out, actually, people ... are
charged with reckless conduct when [they have a bl ood
al cohol concentration (BAC) of .08] or over; we' ve got
statutes t hat cover when peopl e are | egal |y
intoxicated - they are per se reckless - and they are
charged under the statutes, under the recklessness.
And right now | would point out that there is an
[assault in the third degree], that if you are
reckl ess and cause sinply physical injury by neans of
a dangerous instrunment, that's a felony.

So, vyes, if you're drunk and you get in a car
collision and your buddy busts his nose and it's not
serious physical injury, it's still a felony. So it's
a felony to cause physical injury if you're a drunk
driver. So | j ust want to clear up that
m sconcepti on. But there's no statute right now that

covers crimnally negligent conduct with a dangerous
i nstrunment that causes serious physical injury, and we
need that.

REPRESENTATI VE GARA opi ned that unless paragraph (4) of Section
9 is |limted to intoxication-related crines, it wll say that
with essentially just a tad nore than just regular negligence, a
car accident case becones a felony. He added that he would not
be confortable wth that; "I don't think we should be
considering people who make accidents, even dunb accidents,
fel ons.

Number 1871

M5. PARKES, in response to a question, relayed that currently,
if a person, with crimnal negligence, blows through a stop sign
and puts soneone in coma, the highest level of crine that that
person could be charged with would only be assault in the fourth
degree, which is a class A msdeneanor, but if sonmeone was
killed wunder the sane circunstances, the <charge could be
hom cide, which is a class B fel ony.

REPRESENTATI VE GARA said he could guarantee, however, that if a
person sped through a stop sign and put soneone in a conmm, that
person would be charged with "a recklessness crine,"” and that

would result in a felony. The jury is going to consider the
extent of the injury even if it's not in the jury instruction,
he predi cted. He remarked, though, that he could agree to, "if

we want to do a coma definition or sone sort of simlar |evel of
injury,"” making that a felony.
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MR. FINK suggested limting proposed paragraph (4) of Section 9
so that it applies only to serious physical injuries as defined
in AS 11.81.900(55)(B). Currently wunder paragraph (4), he
opi ned, a broken finger could result in a felony being charged
because serious physical injury is defined as one of two things,
the first being any physical injury caused by an act perforned
under circunstances that create a substantial risk of death, and
anytinme soneone is in "a couple-thousand-pound vehicle" going
down the road, it constitutes a circunstance that could create a
substantial risk of death. Anot her alternative, he suggested,
if the goal is to get at circunstances involving alcoho

consunption, would be to alter page 6, line 24, to say in part,
"after the consunption of alcohol and with crimnal negligence
causes". Doi ng such would tie the al cohol consunption with the
crimnal negligence.

Nunber 1742

MR. FINK next directed attention to the provision pertaining to
violation of a custodian's duty - Section 12. He said:

Il would just Ilike the commttee to know, nost
custodi ans take their duties very, very seriously. I
think the commttee was correct in identifying the
| arger problens [as] far too nmany people are put under
a third-party restriction - which costs them their
jobs, keeps them incarcerated for, oftentinmes, a
significant period of tinme before their "Rule 45ers”
(ph) seek trial-right routes - and they m ght even ..
then be found innocent or acquitted at a trial, and
yet, effectively, they've served a sentence and been
presuned gquilty, really, because they can't get a
third-party [custodian]. | think that's the bigger
problem ... I'd love if the commttee would address
the third-party custodi an problem

Having said that, ... | would just like to say, |
think the current contenpt statute is sufficient.
Ri ght now it is difficult to get [third-party

cust odi ans] . You alnpbst can't work; the judge tells
you about the contenpt possibility, that you could be
looking at ... six nmonths in jail [and a] $300 fine.

You know, it's sonmething oftentinmes people are on the
fence [about], and you can't have a crimnal record
you have to have the tine to do it, and |I'm concerned
that this provision ... is really put in there to kind
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of bully potential [third-party custodians] so that

they can be frightened nore. | nean, if you're on the
fence and then the [district attorney] says, "Wll,
you know you could go to jail for a year and have a
$10,000 fine if you don't ... report this person,”

wel | you've just upped the stakes significantly.

And | think at the nmargins you ve made it that much
nore difficult for [third-party candidates] to get
decent people without crimnal histories that are kind

of on the fence; well, you' ve just kind of given them
a little extra push on getting off that fence ... [so
they] don't agree to do that. And | think the

upshot's going to be [that] nore people stay in jail
for longer periods of time because they can't get
[third-party custodians]. I think our statutes, wth
contenpt, are adequate now. In the -event the
committee was going to go forward with this section, |
would ask themto limt it to a class B m sdeneanor,
whi ch doubles the current penalties under the contenpt
| aw.

Nunmber 1608

MR. FI NK conti nued:

And 1'd ask that the commttee consider putting
"knowi ngly" on line 20 between "person” and "fails".
That's because ... right now, if there's no nens rea

or culpable state listed, it's knowngly as to conduct
[and] reckless as to circunstance, and |'m concerned
that ... [if a young person] goes out the w ndow at 3
in the norning [and the] parents don't catch it until
[later in] the norning, you could potentially make an
ar gunent [that] they were reckless as to that
ci rcunst ance. You could ... threaten prosecution
where there really was no bad behavior on the part of
the [third-party custodian]. And so |I would ask that
you put "knowingly" in there to at |east indicate the
cul pable state to that - the knowng failure, which
means you have to know about the violation.

And again, | think limting [it] to [a] class B
m sdenmeanor, which doubles the current penalties,
woul d be sufficient but not as onerous as -- you know,
it's scary when soneone's there, never been to court
bef ore, of fers t hensel ves as a third-party

HOUSE JUD COW TTEE -52- March 31, 2004



[ custodian], when the judge then says, "You realize
you could go to jail for a year and pay $10,000 if you
don't report this person.” It's just a scary thing,
and it's going to discourage ... [third-party
custodi ans], and the upshot is, there are going to be
fewer [third-party custodi ans].

CHAIR McGUIRE relayed that the issue of a lack of nental intent
had been noted at a prior hearing on the bill

M5. PARKES clarified that although a class A m sdeneanor would
double the current penalty, a class B m sdeneanor would reduce
that penalty by half. She noted that Section 12 proposes to
charge a class A msdeneanor when the failure pertains to a
felon, and a class B m sdeneanor when the failure pertains to a
m sdeneanant .

REPRESENTATI VE GRUENBERG nentioned that he has long been in
favor of creating a class C m sdenmeanor, which would have a
maxi mum jail sentence of 30 days, and suggested that perhaps
Section 12 ought to be altered to that effect.

Nunber 1502

M5. PARKES said she did not want to reduce the penalty that | ow
She indicated that the differentiation in the ©penalties
currently provided for in Section 12 adequately addresses the
differences in the seriousness of the responsibility of being a
third-party custodian for a felon as conpared to being one for a
m sdeneanant .

REPRESENTATI VE GRUENBERG r enar ked:

On a policy basis and a constitutional basis, there is
aright to bail. And all we want, as a society, is to
be sure that they obey the conditions and that they
don't flee. And assune for the purposes of discussion
that there is a problem in finding third-party
cust odi ans, how do we sol ve that problenf

M5. PARKES said she does not know the answer to that, but
agrees, to an extent, that third-party requirenents nmay be being

used too often by nmmgistrates and judges. "I think it's becone
very routine to require it, and maybe that needs to be | ooked
at," she remarked, adding, "My view is, though, anyone who

isn't planning to neglect their duties as a third-party
[custodian] is not going to be put off by being told there's
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potentially crimnal liability, which they're already told -
this really doesn't change that ... in any way."

REPRESENTATI VE CGRUENBERG said he'd like to see both sides -
prosecutors and defense attorneys - come up with sone guidelines
regarding when a judge or a mmgistrate is to appoint a third-
party cust odi an.

M5. PARKES, noting that there are provisions in the bail statute
that speak to when the courts should appoint a third-party
custodi an, said she'd be happy to research that issue at a | ater
tine to see whether that statute is being applied properly, but
doesn't anticipate anything to that effect being done with the
current bill

REPRESENTATI VE GRUENBERG suggested that they should either fix
Section 12 to everyone's satisfaction or take it out altogether
until nmore work is done on the issue. He asked Ms. Parkes which
option she prefers.

M5. PARKES remarked that she does not accept the assunption that

Section 12, as witten, will discourage people from agreeing to
be third-party custodians. Violation of a custodian's duties is
already a crimnal offense; Section 12 will nerely provide a

cleaner way to prosecute it and is not a mpjor change, she
opi ned.

Number 1291
REPRESENTATI VE GARA comment ed:

The reality as | see it is, this crime bill is
probably going to nove. The reality as a | see it is,
if next year sonebody conmes up with a bill to nmake it
harder to inpose third-party custodianship, it's not
going to pass. So if we're going to address that
issue in a way that's acceptable to everybody, now is
the time to do it. ... I'"'mnot able to do this, [so] |
woul d entertain any |anguage that any of ... you feel
is reasonable to put sonme limts on the circunstances
where third-party custodianship is required by judges.
This committee can't stop the judges frominterpreting
the current law the way they are interpreting it, so
that's not going to happen. W need nore guidance in
the statute, apparently.
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And | would say that if we nmake it very difficult for
judges to inpose third-party custodianship, that
anmendnent's not going to pass, but if we can conme up
wth some limted way just to nmake [it] nore clear
that third-party custodi anships should not be granted
so reflexively, | think that probably w Il pass. So
if anybody can cone up with any suggested |anguage to
the current third-party custodianship statute on the
standards applicable to when you require third-party
custodianship, ... | wll try and offer an anendnent.

CHAIR McCGU RE suggested to M. Fink that he check with soneone
with the Alaska Superior Court because, according to prior
testinmony by M. Brink, it appears that the Al aska Superior
Court applies the current statutory standards nore consistently
than do nagi strates.

REPRESENTATI VE GRUENBERG asked Ms. Parkes to do what she could
to help solve the problem

MR. FINK rel ayed that he would work on that issue.
Nunber 1147

MR. FINK next turned attention to Section 5 of the proposed CS.
He sai d:

Section 5 ... makes it a felony to provide alcohol to
a mnor in a local option area. ... | alnost find this
the nost outrageous section in the bill. This is
going to "felonize" conduct that | don't believe the
public believes is felony conduct. It's also going to
grossly di scrim nate bet ween rural and ur ban
resi dents.

MR. FINK offered the foll ow ng scenari os:

[If you are] 22-years-old and you give your 20-year-
old brother a beer in Anchorage, if it's ever even
prosecuted you may get a fine and naybe suspended
tinme. If you're in the Bush, you've just nmade that a
f el ony. That neans that 22-year-old can't join the

the mlitary, now is a felon for the sanme conduct
that in the urban areas would be a slap on the hand.
| think this section just goes sinply too far. | have
spoken with the [Al aska Native Justice Center, Inc.],
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| know they're adamantly opposed to this from ny

conversations wth them ... You're "felonizing"
conduct in the Bush that's not a felony in the urban
areas, and | just think there's a real problem wth
this.

CHAIR McGQUIRE noted that that point was raised by the Public
Def ender Agency during a prior hearing on the proposed CS. She
pointed out that currently such behavior is already a class A
m sdeneanor, and so the penalty can't be raised wthout noving

into the felony arena. She also noted that just by virtue of
allowing local option areas to begin with, simlar behavior is
treated differently in urban and rural areas: Sonmeone in

Anchorage can go to a liquor store and buy al cohol, but soneone
in a dry or danp village cannot do the sanme thing wthout it
being considered crimnal conduct and thus he/she would be
subject to crimnal penalties. She opined that although it's a
good argunent to say that a felony conviction is wth soneone
forever, Section 5 sends the nessage that in |ocal option areas,
such conduct does rise to a different |evel because of all of
the problenms that come about due to alcohol abuse in those
areas.

M5. PARKES relayed that [the DO.L] contacted the Bush caucus and
spoke with Representative Kapsner, the chair, on this issue;
Representati ve Kapsner expressed concern about the heightened
penalties but supports them overall because if a village or
comunity nade the decision to go dry or danp, it is because of
the recognition that alcohol has been such a social scourge on
that community or village.

REPRESENTATI VE GRUENBERG suggested as a sol ution addi ng | anguage
to the effect that the behavior referred to in Section 5 would
be felony in a location that had gone dry or danp if that
|l ocality voted to make the behavi or a felony.

MR. FINK expressed approval of Representative Guenberg's
suggesti on.

Nunber 0821

MR FINK then turned attention to Sections 13 and 14 of the
proposed CS. He said:

On Section 13 | would just indicate ... [that] you are
di senfranchising an entire group of the citizenry from
self defense. ... Let's say you're a prostitute - and
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we just had a trial in Anchorage on this - and your
john attacks you, under this |anguage you |ose the

right to self defense. ... [let's say you're] in a bar
and you're 20-years-old and you have a fake ID - and
we just had a tragedy ... last week ... wth sone
rough conduct in a bar that ... potentially led to a
death - ... if you're in a bar wunderage ... and
soneone attacks you, ... you can't defend yourself.
So | would just suggest to the conmttee [that] this
| anguage ... way overreaches .... And | understand

what the [district attorney] is trying to do, but it
needs sone significant work.

REPRESENTATI VE GARA asked why the latter exanple would result in
not being able to defend onesel f.

MR, FINK said it is because the person has a crimnal objective,
since being in a bar while underage is illegal. He noted that
the language in the bill says, "acting alone or with others",
and so it wouldn't matter that the person is in the bar by
hi nsel f/ hersel f. He nentioned that the Senate altered this
provision in the Senate version of the bill, and thus took care
of his concern; he suggested that the commttee follow the
Senate's lead on this issue and adopt a simlar anendnent.

M5. PARKES relayed that a simlar anendnent is in nenbers'
packets and that it proposes to require that the person cone
armed with a deadly weapon and that felonious crimnal conduct
or a felonious drug transaction take pl ace.

Nunmber 0656
MR. FINK, in closing, offered the follow ng regardi ng HB 244:

| understand that we want to ... be safe in our hones,
safe in public, but | wuld suggest [that] this
| egislation |last year grossly overreached. And
because of outcries, particularly on [the] self
defense [provisions], it was held on to and it's back
before the legislature now and it's in better shape
However, while we want to be safe in our hones and in
public, we also don't want to live in a police state.
| would suggest [that] in certain [provisions], this
bill crimnalizes conduct in a way that IS
di sproportionate to the conduct, and crimnalizes
conduct [that] the public doesn't consider crimnal.
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So while ... the district attorney m ght say, or
enforcement mght say [that] this is an inportant
for us, that, really, said another way,

| aw
t ool
will

| essen the level of civil rights, lessen the |evel of
protection for our citizenry. So from a phil osophica

perspective, | understand what the conmttee is trying
to do and what the [district attorney] wants, but just
keep in mind ... [that] this is a free society, and to

the extent [that] you give |aw enforcenent nore tools,

you are dimnishing citizenry's rights and |

egal

protections. And with that | would just thank you for

allowng me to testify.

CHAIR McGUI RE asked that forthcom ng anmendnments be in witing

and be made available to nenbers before the bill's next

heari ng.

She indicated that a representative from the Departnent of

Public Safety has been on line and avail able for quest

i ons, and

that a representative from the Public Defender Agency m ght

provi de possi ble anendnents at the bill's next hearing.
[ HB 244 was hel d over. ]

ADJ OQURNMENT

Nunber 0503

There being no further business before the commttee,
Judi ciary Standing Conmittee neeting was adjourned at 4:

t he House
30 p.m
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