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COW TTEE CALENDAR

HOUSE BI LL NO. 423
"An Act relating to accidents involving the vehicle of a person
under the influence of an alcoholic beverage; and providing for
an effective date."

- MOVED CSHB 423(JUD) QUT OF COW TTEE

SENATE BI LL NO. 299
"An Act relating to a charge for a bad check."

- MOVED HCS SB 299(JUD) QUT OF COW TTEE
HOUSE BI LL NO. 533
"An Act relating to the state's admnistrative procedures and to
judicial oversight of adm nistrative matters."

- MOVED CSHB 533(JUD) QUT OF COW TTEE
HOUSE BI LL NO. 474
"An Act relating to civil liability associated with aircraft
runways, airfields, and | anding areas."”

- HEARD AND HELD

CS FOR SENATE BILL NO. 30(JUD) am
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"An Act relating to information and services available to
pregnant wonen and ot her persons; and ensuring inforned consent
before an abortion may be perforned, except in cases of nedical
enmer gency. "

- SCHEDULED BUT NOT HEARD

SENATE BI LL NO. 344

"An Act relating to the Uniform Probate Code and trusts,
including pleadings, orders, nonprobate assets, estates of
decedents, mnors, protected persons, incapacitated persons,
guardi ans, conservators, trustees, foreign trusts, principal and
income, and transfer restrictions; relating to corporate voting
trusts; and providing for an effective date.”

- BILL HEARI NG POSTPONED TO 3/ 29/ 04
PREVI QUS COW TTEE ACTI ON
BILL: HB 423

SHORT TI TLE: TAXI CAB DRI VER LI ABI LI TY
SPONSCR( S) : REPRESENTATI VE(S) ANDERSON

02/ 02/ 04 (H READ THE FI RST TI ME - REFERRALS

02/ 02/ 04 (H JUuD

02/ 02/ 04 (H STA REFERRAL ADDED AFTER JUD

02/ 09/ 04 (H REFERRAL ORDER CHANGED

02/ 09/ 04 (H STA, JUD

02/ 10/ 04 (H STA AT 8: 00 AM CAPI TCL 102

02/ 10/ 04 (H) <Bi || Hearing Postponed>

03/ 02/ 04 (H) STA AT 8:00 AM CAPI TOL 102

03/ 02/ 04 (H Heard & Held

03/ 02/ 04 (H M NUTE( STA)

03/ 05/ 04 (H STA AT 8: 00 AM CAPI TCL 102

03/ 05/ 04 (H Heard & Held

03/ 05/ 04 (H M NUTE( STA)

03/ 09/ 04 (H STA AT 8: 00 AM CAPI TCL 102

03/ 09/ 04 (H Moved CSHB 423(STA) Qut of Conmittee
03/ 09/ 04 (H M NUTE( STA)

03/ 12/ 04 (H) STA RPT CS(STA) NT 3DP 3NR 1AM

03/ 12/ 04 (H DP: SEATON, HOLM LYNN; NR: COGHI LL,
03/ 12/ 04 (H BERKOW TZ, WEYHRAUCH, AM GRUENBERG
03/ 19/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 19/ 04 (H Heard & Held

03/ 19/ 04 (H M NUTE( JUD)

03/ 26/ 04 (H JUD AT 1: 00 PM CAPI TOL 120
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BILL: SB 299
SHORT TI TLE: BAD CHECK CHARGE
SPONSCR(S) : LABOR & COWMMERCE

02/ 06/ 04 (S) READ THE FI RST TI ME - REFERRALS
02/ 06/ 04 (S) L&C, FIN

02/ 17/ 04 (S L&C AT 1:30 PM BELTZ 211

02/ 17/ 04 (S Moved Qut of Conmittee

02/ 17/ 04 (S) M NUTE( L&C)

02/ 18/ 04 (9 L& RPT 3DP 1NR

02/ 18/ 04 (S) DP: BUNDE, SEEKINS, STEVENS G
02/ 18/ 04 (S) NR:  FRENCH

03/ 01/ 04 (S) FIN RPT 5DP 1NR

03/ 01/ 04 (S) DP: GREEN, DYSON, HOFFMAN, BUNDE,
03/ 01/ 04 (S) STEVENS B; NR OLSON

03/ 01/ 04 (H FIN AT 9: 00 AM HOUSE FI NANCE 519
03/ 01/ 04 (S) Moved SB 299 OQut of Conmittee
03/ 01/ 04 (S) M NUTE( FI N)

03/ 04/ 04 (S) TRANSM TTED TO (H)

03/ 04/ 04 (S) VERSI ON: SB 299

03/ 08/ 04 (H READ THE FI RST Tl ME - REFERRALS
03/ 08/ 04 (H STA, JUD

03/ 24/ 04 (H) STA REFERRAL WAl VED

03/ 26/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 533
SHORT TI TLE: | F UNREAS. AGENCY DELAY, COURT DECI DES
SPONSCR( S) : STATE AFFAI RS

03/ 08/ 04 (H) READ THE FI RST TIME - REFERRALS
03/ 08/ 04 (H) JUD, FIN

03/ 24/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 24/ 04 (H) Heard & Hel d

03/ 24/ 04 (H) M NUTE( JUD)

03/ 26/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 474
SHORT TITLE: LIABILITY FOR Al RPORTS AND Al RSTRI PS
SPONSOR(S): REPRESENTATI VE(S) HOLM

02/ 16/ 04 (H) READ THE FI RST TIME - REFERRALS
02/ 16/ 04 (H) JuD
03/ 26/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

JIM SHI NE JR, Staff

HOUSE JUD COW TTEE - 3- March 26, 2004



to Representative Tom Anderson

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded an update on HB 423 on behal f of
Represent ati ve Anderson, sponsor.

M CHAEL L. LESSMEIER, Attorney at Law

Lessneier & Wnters

Lobbyi st for State Farm I nsurance Conpany ("State Farni)

Juneau, Al aska

POSI TI ON STATEMENT: Answered questions during the hearing on
HB 423.

SENATOR CON BUNDE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 299 as chair of the Senate
Labor and Commerce Standing Comm ttee, sponsor.

RONALD JORDAN

Anchor age, Al aska

POSI TI ON  STATEMENT: Characterized SB 299 as a bad idea and
responded to questions.

SCOTT KI NG

Cornerstone Credit Services, LLC

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 299 and
responded to questions.

CHRIS D. GRONNI NG, Attorney at Law

Bankst on, G onning, O Hara, Sedor, MIIls, Gvens & Heaphey, PC
Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 299 provided
comments on behalf of Cornerstone Credit Services, LLC.

PAVELA LaBOLLE, President

Al aska State Chamber of Commrerce (ASCC)

Juneau, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of SB
299.

REPRESENTATI VE BRUCE WEYHRAUCH

Al aska State Legislature
Juneau, Al aska
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POSI TI ON STATEMENT: Ofered coments during discussion of SB
299; spoke as chair of +the House State Affairs Standing
Comm ttee, sponsor of HB 533.

TODD LARKI N, Staff

to Representative JimHolm

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 474 on behal f of the sponsor, Representative Holm

TOM GEORGE, Al aska Regi onal Representative

Aircraft Owmers and Pilots Associati on (AOCPA)

Fai r banks, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 474 and
responded to questions.

ACTI ON NARRATI VE

TAPE 04-48, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
McGuire, Anderson, Holm Cgg, and Sanuels were present at the
call to order. Representatives G uenberg and Gara arrived as
the neeting was in progress.

HB 423 - TAXICAB DRI VER LI ABILITY

Nunmber 0083

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO 423, "An Act relating to accidents involving
the vehicle of a person under the influence of an alcoholic
beverage; and providing for an effective date." [Before the
commttee was the proposed conmttee substitute (CS) for HB 423,
Version 23-LS1600\1, Luckhaupt, 3/17/04, which was adopted as a
work draft on 3/19/04.]

REPRESENTATI VE ANDERSON, speaking as the sponsor, requested that
his staff update the committee.

Number 0133

JIM SHNE JR, Staff to Representative Tom Anderson, Al aska
State Legislature, relayed that he and M. Lessneier have
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revi ewed sone proposed conceptual anendnents, and noted that the
sponsor statenent has been updat ed.

The commttee took an at-ease from 1:15 p.m to 1:16 p.m in
order to distribute the aforenmenti oned anendnents.

REPRESENTATI VE HOLM hi ghlighted the urgency of the bill. He
characterized it as a recognition of peopl e t aki ng
responsibility for their actions. He recalled being in Red

Deer, Alberta, where an establishnment did sonething simlar; in
fact, the bar owners and taxi conpanies acted in concert, and
the patrons paid nothing. Noting that Fairbanks can be
extrenely cold at night and that people risk losing a vehicle or
having it freeze up soneplace, he pointed out that people wll
take the chance of either driving hone, or going to their cars,
keeping the cars running to prevent freezing to death, falling
asl eep, but still be considered drunk drivers, even wthout the
intention of driving. He concluded by characterizing the bill
as a marvel ous piece of |egislation.

Number 0390

REPRESENTATI VE SAMJELS drew attention to Anendnent 1, a
handwritten, edited anendnent, which read [original punctuation
provi ded] :

The auto insurance that covers the driver also covers

the taxi-cab driver that drives the car from the

| icensed prem ses to the home or directed |ocation of

the original driver.
REPRESENTATI VE SAMJELS offered his belief that wunder current
law, if [the owner of a car] expressly tells soneone that he/she
may drive the car, that person is covered by the [owner's]
i nsurance. Thus the anendnent is unnecessary.
CHAI R MGUI RE announced that Amendnent 1 was w t hdrawn.
Number 0450

REPRESENTATI VE CGRUENBERG nobved to adopt  Anmendnent 2, a
handwritten anendnment that read [original punctuation provided]:

1. page 1 line 7 after "by" insert "or on behalf of"

2. page 2 line 12 after "person insert "or entity"
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REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG suggested bifurcating Anendnent 2
because the two parts are quite different.

CHAIR McGUI RE | abel ed the first part Amendnent 2a and the second
part Amendnent 2b.

Number 0500

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG of fered his understanding that a person
could have a policy that wasn't technically purchased by the
owner of the vehicle. If a vehicle is owed by a young person
for exanple, the parent may purchase the insurance policy. He
noted that M. Lessnei er was noddi ng.

REPRESENTATI VE ANDERSON renoved his objection.

Nunber 0545

CHAIR McGUI RE asked whether there were any further objections to
adopting Anendnment 2a. There being none, Anmendnment 2a was
adopt ed.

Nunber 0550

CHAIR McGU RE brought attention to Amendnent 2b [text provided
previ ously].

REPRESENTATI VE ANDERSON obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG expl ained that [page 2] line 12 talks
about a person that participates in making the arrangenents. In
Anchorage, however, it isn't a person that does it, but an
entity, a group of taverns. He said he didn't know whether that
would technically qualify as a "person”™ under the general
definitionin Title 1.

Number 0591
REPRESENTATI VE ANDERSON r enoved hi s objection.

CHAIR MGUI RE asked whether there were any further objections to
adopti ng Anrendnent 2b.
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REPRESENTATI VE OGG renmarked that "entity" assunes there is sone
entity, and asked whether a group really is an entity.

Nunber 0614

M CHAEL L. LESSVEIER, Attorney at Law, Lessneier & Wnters,
Lobbyist for State Farm Insurance Conpany ("State Farni), gave
his view that if it says "person or entity", it would be broad
enough to cover an "organization of people, whether it's
informal or formal."

REPRESENTATI VE OGG replied that he'd withdraw his objection as
long as "entity" [would be interpreted in that manner].

Nunmber 0649

CHAIR MGURE again asked whether there were any further
objections to adopting Anmendnent 2b. There being none,
Amendnent 2b was adopt ed.

Nunmber 0682

REPRESENTATI VE GRUENBERG [ nade a notion to adopt] Amendnent 3, a
handwritten anendnment by Representative Gara that read [origina
punctuation provided]:

A page 2 line 19, after "vehicle", insert "or other

applicable.™

REPRESENTATI VE ANDERSON objected and asked to hear from M.
Lessnei er.

Number 0702

MR. LESSMEI ER urged the commttee to reject Anmendnent 3. He
said he believes it takes a bill that is now very clean in terns
of its intent and nmakes it nmessy. |If this anendnent is adopted,
he predicted there will alnbst be an issue of what is "other
appl i cabl e" insurance. He also said it seens to take away from
the original intent of the bill

REPRESENTATI VE ANDERSON nmintained his objection, saying he
tends to agree that it expands this beyond driver's insurance or
aut onobi |l e insurance and goes too far to stay within the intent
of the bill
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REPRESENTATI VE GRUENBERG asked M. Lessneier whether sone other
ki nd of insurance such as homeowner's insurance m ght apply.

MR. LESSMEI ER answered that it's really a conplicated question
because nobst homeowner's insurance policies exclude anything
that arises out of driving a notor vehicle; that's what people
buy notor vehicle insurance for. He said the problem he has
with it is this: it's so broad that one could alnbst go back
and ask whether the taxicab conpany, the nunicipality that put
this together, or one of the people who participates in a group
to try to offer this service has "other applicable insurance".
He expl ai ned:

What happens in litigation is, there's always a search
for the insurance, and what we've tried to do is nake
it clear as to where that search begins and ends wth

this bill, and offer sone coverage where there was no
coverage before. And so, | just think once we go down
that road, we go to areas that we can't foresee right
now and that ... | could al nbst guarantee you wll be
litigated.

Nunber 0823

REPRESENTATI VE CGRUENBERG asked whether technically, under the
current |anguage of the bill, an wunbrella policy would be
included; if not, then would M. Lessneier object to having it
say "or applicable unbrella insurance coverage".

MR. LESSMElI ER answer ed:

My view is that that is covered under subsection (a).
In other words, ... a person is not |iable beyond the
limts of any applicable insurance policy purchased by
the owner of the vehicle for damages resulting from a
notor vehicle accident if the person was driving the
vehi cl e. Now, ... if that owner has a primary policy
on the vehicle and also an unbrella policy that would
cover the dammges resulting from an accident for that
vehicle, then, in ny view, ... it's already there.
Once you go beyond that, though, and say any unbrella
policy, then we run into these issues of "where do we
stop." And ... | can't sit here and tell you what
conceivable situations would come up, but ... | can
tell you that those situations would be litigated, and
that is exactly what you're trying to avoid with this
bill.
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REPRESENTATI VE GRUENBERG replied that with in mnd, he doesn't
support the amendnent, which he'd offered on behalf of
Representative Gara, but relayed his belief that he didn't have
the authority to withdraw the anmendnent.

REPRESENTATI VE ANDERSON r enewed hi s objection.
Number 0970

A roll call vote was taken. Representatives Ogg, G uenberg
Samuel s, Holm Anderson, and MCGuire voted agai nst Amendnent 3.
Therefore, Amendnment 3 failed by a vote of O0-6.

Nunmber 0988

REPRESENTATI VE HOLM noved to report the proposed CS for HB 423,
Version 23-LS1600\1, Luckhaupt, 3/17/04, as anended, out of
commttee with individual recomendations and the acconpanying
[zero] fiscal notes. There being no objection, CSHB 423(JUD)
was reported fromthe House Judiciary Standing Commttee.

SB 299 - BAD CHECK CHARGE

[ Contains references to HB 516, the conpanion bill.]
Number 0999

CHAI R McGUI RE announced that the next order of business would be
SENATE BILL NO 299, "An Act relating to a charge for a bad
check. "

Number 1012

SENATOR CON BUNDE, Alaska State Legislature, speaking as the
chair of the Senate Labor and Commerce Standing Committee,
sponsor of SB 299, relayed that the bill conmes at the request of
menbers of the business conmmunity. Current law permts those
who wite bad checks to require that the businesses they've
written bad checks to docunent the cost of collecting the funds.
He opined that in sone cases, it is nore expensive to docunent
those costs than the actual costs thensel ves. Senate Bill 299
woul d all ow business to assess a flat fee of $30 on each bounced
check it receives, and renoves the necessity of having to
docunent the costs incurred while going through the collection
pr ocess. He opined that a flat fee will nake collecting the
noney from bounced checks | ess cunbersone.
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SENATOR BUNDE of fered his understanding that about 15 percent of
bounced checks are witten by people unintentionally; about 40
percent are witten by people who chronically wite bad checks,
and it can take up to 90 days for businesses to recover those
funds; and that about 45 percent of bounced checks are never

recovered. He opined that SB 299 will act as a deterrent to
writing bad checks, and that the consequence of not passing this
| egislation is that nore and nore businesses will stop accepting

checks al toget her. He nentioned that HB 516, a conpanion bill
has been amended in the House State Affairs Standing Conmittee,
but asked that the conmttee adopt the original version of SB
299.

CHAIR MGURE indicated agreenent with  Senator Bunde' s
prediction that nore business wll stop accepting checks
altogether as it becomes nore difficult to collect on bad
checks.

REPRESENTATI VE GRUENBERG nentioned that he'd offered the
amendnent to HB 516 changi ng "begi nning" and "begins" on lines 9
and 10, respectively, to "conmencing" and "commences",
respectively. He explained that such |anguage is consistent
with that found in Rule 3 of the Alaska Rules of Gvil
Procedure, and indicated that he would be offering the sane
amendnment to SB 299.

SENATOR BUNDE rel ayed that he did not have any objection to such
a change.

CHAIR McGU RE nentioned that in commttee packets is a nenp from
Representative Wyhrauch pertaining to HB 516 and the changes
made to that bill in the House State Affairs Standing Committee.

Nunber 1459
RONALD JORDAN said he is speaking on his own behalf as a forner

busi ness owner. He opined that the change proposed by SB 299
would not be for the betternent of anyone, that the increase

from $25 to $30 will only provide nore profit for collection
conpanies, and that the bill will not deter people from witing
bad checks. He remarked that the way collection conpanies

operate and with the fees that banks charge, a $5 bad check
could wind up costing $70. He then characterized SB 299 as a
bad idea, relayed his experience wth bad checks, and suggested
that the current law is sufficient. In response to a question
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he explained that he used to run a drug and alcohol testing
servi ce.

REPRESENTATI VE GARA asked M. Jordan whether it would allay his
concerns to give business owners the flexibility to charge |ess
t han the proposed fee of $30.

MR. JORDAN said yes and no, but reiterated his belief that SB
299 will only increase the profits of collection agencies and
will not result in nore noney going to businesses.

REPRESENTATI VE ANDERSON nentioned that a couple of businesses in
his district asked himto strengthen the laws pertaining to bad
checks. He asked M. Jordan whether he condones the witing of
bad checks.

MR. JORDAN said he does not, but remarked that he doesn't see
the point of SB 299 since nost bad check situations can be
resolved with a phone call.

Nunmber 1699

SCOIT KING Cornerstone Credit Services, LLC, said he would be
testifying in support of SB 299. He relayed that his conpany's
nore than 2,000 clients would be directly affected by this bill.
He el abor at ed:

W are one of the nmain collections agencies that
provi de check recovery services to businesses who do
not wish to handle this problem on their own.
Busi nesses which do choose to <collect bad debts
thenselves are equally affected by this bill. I
believe the $30 charge is a reasonable and fair
anount, and, for the record, |'m the business owner
today, now, and | have to deal wth today's costs.

MR. KING indicated that he has a concern with one of the changes
made to HB 516 - that of inserting |anguage specifying that a

busi ness owner nmay waive the fee - because the purpose of the
original legislation is to sinplify AS 09.68.115(a). He opi ned
that this sinplification will allow creditors to collect for bad
checks "without the fear of predatory Ilitigation base on
anbi guous | anguage.” Should a simlar change be nade to SB 299,
he opined, it wll put all business at risk and defeats the
purpose of the bill. He then noted that his conpany's | egal

firm has provided a couple of nenoranduns regarding such a
change, adding that he supports the view expressed in those
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menor anduns. He said that according to his understanding, such
| anguage as that added to HB 516 is not found elsewhere in
statute, and opined that there should be consistency throughout
t he stat utes.

MR. KING in conclusion, offered his belief that "the greater
enconpasses the lesser,"” and, thus, it is already the case that
a business is not required to charge the entire fee proposed or
even any fee if it doesn't want to. He thanked the commttee
for considering SB 299, and urged the commttee to support it.

CHAIR McQUJ RE said she questions why adding the |anguage that a
busi ness may waive collection of the fee would confuse anybody,
since it is already the case that the business can waive
collection if it so chooses. VWhat is the harm in adding
clarifying | anguage?

Number 1871
MR. KING opined that doing so will raise a whole new set of
i ssues that [collection agencies] wll have to deal with, adding

that less is best particularly if everyone agrees that |eaving
the | anguage as is will have the sane result as changing it.

REPRESENTATI VE ANDERSON noted that current |anguage specifies
that a person "may" recover damages, and suggested that such is
sufficient.

MR. Kl NG concurr ed.

REPRESENTATI VE ANDERSON said he does not see the need for an
anendnent on this issue.

CHAIR MGQURE said she didn't see that adding clarifying
| anguage on this issue would result in [litigation against
busi ness owners.

REPRESENTATI VE GARA said that adding |anguage specifying that a
business my waive collection of the fee won't result in
litigation. "I think people are fearful of a |egal argunent
that a court would never uphold, and | think we've got to stop
maki ng policy based on the fear that sonebody nmi ght make a bad
| egal argunent,"” he added. Sonebody m ght say that sonme sort of
equal protection problem would arise, but there is no equal
protection problem he opined, adding that if a business doesn't
want to charge a fee, it doesn't have to.
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REPRESENTATI VE GRUENBERG i ndicated that at one point, he didn't
think that adding |anguage specifying that a business may waive
collection would generate litigation. However, he remarked,
after reviewing the aforenentioned nenoranduns, he is no |onger
sure either way.

Nunber 2105

CHRIS D. GRONNING Attorney at Law, Bankston, Gonning, O Hara,
Sedor, MIls, Gvens & Heaphey, PC, after confirmng that he'd
witten the aforenentioned nenoranduns to Cornerstone Credit
Services, LLC, said that he agrees with Representative Gara that
a court probably wouldn't uphold an equal protection argunent
based on statutory |anguage stating that a business may waive
collection of a fee. He el aborated:

| believe, at the end of the day, after thorough
litigation, that that would indeed be correct, that a
court would say, "The power to waive is there, in the
discretion of the plaintiff, and if the plaintiff
chooses not to exercise that power, that is the
decision of the plaintiff and we're not going to
inquire further." But | think the problemis in the
maki ng of the argunent and the costs that the business
incurs in defending against the argunent, because |
can easily envision and think about this nechanically
in the manner in which these bad checks are coll ected.
A demand letter is normally sent out that says ...,
"You have witten a check wth insufficient funds,
here is the statute and the appropriate penalties at
appropriate stages; at this point you have the
opportunity to cure by giving us the anmount of the
check and ... a fee of $30." ["m assum ng that that
is the new | aw.

At that point, the person sends back a check, or
cashier's check, or comes in and pays the principal

anount, but says: "Well, | see in the statute that

you have the opportunity to waive. Wul d you
pl ease waive this?" And then the collection agency or
t he business says, "No, we will not." And the dialog
develops: "Way will you not? |'mnot prepared to pay
this fee until you've told nme why you won't waive it
and whether you'll <consider the argunments that [|'m

going to give you for why you should waive it - all of
nmy hardships, all of my reasons - and then I want to
see whether you have a policy, internally, about when
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you do or don't waive. And if you don't have a
policy, I want to know why you don't. And if you do
have a policy, | want to see whether it's a reasonable
one, and ... whether you're applying it properly or
fairly to ne."

All of those argunents, | think, wll eventually get
made in court pleadings, and wll be expensive to
rebut . And | think an attorney, any defense attorney

who's fighting against a claimlike this, is going to
send out a discovery request that asks to see the
policy, asks to schedule a deposition of the person in
charge of meking these kinds of determ nations, and

[wWwll want] to see the history of waivers. So you're
going to run up a significant anpunt of cost and it
will be a repetitive problem as significant or nore

significant than the current problem which is sinply
docunenting, to a court's satisfaction, $25 of actual
i ncurred expense. So that is where | think the real
harmis to the business owners.

Number 2274
MR. GRONNI NG cont i nued:

The converse side - what's the ... benefit to the
check witer whose check has been dishonored - :
that person is put in no wrse [a] position by not
including this |anguage, because the business owner
al ways has the option of waiving the fee and can
always listen to a hardship case. And | suspect any
of these business owners and collection agencies wll
tell you, there are a fair nunber of those hardship
cases that sufficiently tug at the heartstrings [such]
that these are waived. The fees can be waived under
the current statute wthout the |anguage that s

proposed in the anmendnent. They can be waived under
the new statute, or the proposed change, wthout the
anendnent . And having the anmendnent <creates a

tremendous potential for litigation.

| have not seen any other statute ... where a renedy
is granted ... coupled wth an express statenent that
the ... renedy can be waived. That's always inplied;

it's always understood. Anyone who has the power to
coll ect sonething has the power not to collect it. So
| don't think it's necessary ....
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CHAI R McGU RE poi nted out, however, that in sone instances it is
desirable to draw attention to a particular right that someone
has, for exanple, when a plain reading of a statute doesn't
elicit an understanding that that right exists. She said her
concern revolves around businesses and individuals that aren't
educated enough to realize that waiving collection of a fee is
an option.

TAPE 04-48, SIDE B
Number 2378

REPRESENTATI VE HOLM opined that the use of the word "may" in
existing statute is sufficient.

REPRESENTATI VE ANDERSON i ndicated agreenent with the argunents
offered by M. King and M. G onning.

REPRESENTATI VE SAMUELS, indicating agreenent that the word "may"
is sufficient, further remarked, "If you don't want to take
their noney, give it back to them™

SENATOR BUNDE i ndi cated a preference for keeping the |anguage in
the bill sinple.

CHAIR MGUJ RE surm sed, however, that since the clarifying
| anguage was added to HB 516 in the House State Affairs Standing
Commttee, there nust be sonme nerit to the argunments in favor of
including it in statute.

REPRESENTATI VE GARA indicated that he didn't see the harm in
including the clarifying |anguage, particularly since it appears
that everyone agrees that the courts will decide that a business
can waive collecting the fee if it so chooses. He added:

The whole idea that people who wite bad checks are
then going to litigate themis undermned by this one
very inportant fact: if you lose a case in Al aska
state court, you have to pay 20 percent of the other
side's [attorney] fees and their costs. So if you're
sitting there in an attorney's office, in ny office or
M. Gonning's office ..., | think both of us wll
tell you: "I wouldn't push this because you' re going
to have to pay your check, ultimtely, and, the |onger
you push this, the nore noney you're going to have to
pay because you're going to have to pay 20 percent of
the other side's [attorney] fees if you keep pushing
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this, so does it make sense for you not pay your $100
check and instead challenge this in court where the
nore argunments you nake the nore [attorney] fees
you're going to have to pay on the other side so you
ultimtely have pay $5,000 or $10,000 or $15,000?"
I'"'m going to tell you not to take that case. M.
Gonning, | think, wessentially admtted that he's
going to tell you not to take that case.

| guess there's a possibility that soneday sonebody

will take that case, but what can you do about that?
| mean, ... there are a certain nunber of people in
the comunity who sonetinmes don't nake reasonable
deci sions, and you can never stop that. So | don't
think it's going to start a floodgate of litigation;
if it does, it's going to start a floodgate of

litigation by people who are just going to decide to
pay even nore noney than they would have if they'd

just paid the check in the first place. ... And then
finally, this whole idea that a business can't charge
people differently, we do it all the time - it's

capitalism You walk into a store and you pay $40 for
a garden hose, sonebody else walks into the store
after you and nmaybe negotiates with the store owner

and says, "You know, ... what about $35?" and the
store owner says, "Ckay, $35." I mean, it's
capitalism so ... you just charge people based on

what you think you should charge people, and let's
just put it in the statute ....

Number 2099

REPRESENTATI VE GARA recommended that the conmttee anmend SB 299
in the sanme fashion that HB 516 was anended: addi ng | anguage
which clarifies that a business nmay waive collection of the fee.

REPRESENTATI VE GRUENBERG noted that when the chair of the House
State Affairs Standing Commttee proposed the anmendnent to HB
516, it was adopted wthout nruch discussion and wthout
obj ecti on. Representative G uenberg offered his belief that in
offering the amendnent, the chair of the House State Affairs
Standing Conmttee felt it would be hel pful.

REPRESENTATI VE HOLM concurred that no one objected to that
amendnment to HB 516.
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REPRESENTATI VE GRUENBERG pointed out that a third change was
made to HB 516 in the House State Affairs Standing Conmittee,
that of changing "$30" to "a $30 fee". Such a change clarifies
that this is a fee and just an arbitrary inposition.

SENATOR BUNDE suggested that if the |anguage pertaining to
waiving the fee is added to SB 299, then the commttee should
al so consider whether it should be added to all statutes
pertaining to fees.

CHAIR MGUIRE said that is a good point.
Number 1950

PAMELA LaBOLLE, President, Al aska State Chanber of Conmerce
(ASCC), said that the ASCC supports SB 299, and pointed out that
the current |aw has engendered litigation and thus it needs to
be sinplified in the nmanner proposed. She opined that use of
the word "may" is sufficient and so there is no need to add
further |anguage regarding the waiving of fees. She offered her
belief that business regularly nake the determ nation of whether
to waive the fees associated with bad checks. She expl ai ned
that in one instance where the ASCC received a bad check, the
bank charged the ASCC $25 and it took about a nonth to get the
noney for that bad check. She opined that if the waiver
| anguage is inserted into SB 299, it wll create difficulties
and costs for businesses who have to go to court to try and
collect for a bad check.

REPRESENTATI VE GARA poi nted out, however, that if such cases do
continue to conme to court for resolution, it won't be because of
the statutory |anguage. The person who wote the bad check did
not do so because he/she read the statute and determ ned that
he/ she m ght get away with not being charged a fee for witing

the bad check. Instead such cases will arise because a business
| oses patience and goes to court in order to collect the noney
it's owed. The statute is not going to cause people to get
involved in Ilitigation, though it may give soneone another

argunment once he/she is already involved in litigation.

M5. LaBOLLE nentioned that when sending out a letter demanding
paynent for a bad check, the business typically cites the
statute giving the authority for that demand; thus people wll

become famliar wth the statute at that point. She
acknowl edged, however, that nost people who receive a denmand
letter wll go ahead and pay the noney owed before going to
court.
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REPRESENTATI VE ANDERSON asked whet her the ASCC has ever received
calls from nenbers wanting to know if collection of a fee can be
wai ved.

M5. LaBOLLE said that that kind of service is not what nenbers
expect of the ASCC and so it has not received any calls such
calls. She opined that all business owners know that they nay
charge a fee but are not required to do so.

CHAIR MGU RE said that as a person who wites checks, she did
not know that businesses had the discretion to waive the fee.

REPRESENTATI VE ANDERSON remarked, "I say sock it to them because
it's costing the businesses fees, and | say don't give any nore
fodder for ideas for litigation or to waive; it's known, and

don't codify it."

REPRESENTATI VE OGG renarked that the |anguage in statute is only
a triggering device for the court case. In other words, a
plaintiff can go to court if [paragraphs (1) and (2)] apply, but
if the don't both apply, then there will be no court case.

Number 1469

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 1, to
change "beginning® on line 9 to "comrencing"”, and to change
"begins” on line 10 to "comences". There being no objection,
Amendnent 1 was adopt ed.

REPRESENTATI VE CGRUENBERG asked Representative Wyhrauch to
corment on the addition, in the House State Affairs Standing
Comm ttee's version of HB 516, of the word "fee".

Nunmber 1386

REPRESENTATI VE BRUCE  WEYHRAUCH, Alaska State Legislature,
i nstead explained his intention behind the amendnent to HB 516
that he'd offered in the House State Affairs Standing Conmttee
regarding waiving collection of the fee. He opined that it
ought to be clear to all parties that collection of the fee may
be waived, adding that it would be sinplest to just say so in
statute rather than relying on an attorney's nmenorandum

REPRESENTATI VE OGG reiterated his comments about the |anguage in
statute sinply being a triggering device. He opined that adding
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specific |anguage regarding waiving collection of the fee wll
cause anbiguity for the purpose of going to court.

REPRESENTATI VE WEYHRAUCH di sagr eed. He relayed, however, that
he didn't want to influence the House Judiciary Standing

Commttee's policy discussion on this issue. He added, "I
sinply ... thought it nmade sense to allow a business to have ..

clear discretion to waive a fee; that was sinply the intent
here.”" In response to a question, he clarified that what could

be wai ved woul d be the fee, not the anbunt of the bad check.

CHAIR McGQU RE agreed that if waiver |anguage is added, it would
only pertain to the fee, not the bad check.

REPRESENTATI VE WEYHRAUCH nentioned that it mght be a good idea
if the bill refers to a specific fee rather than to just any
fee.

CHAIR MGQURE indicated a preference for having the bil
specifically reference that it is the fee which is being
assessed as a penalty that can be waived, so as not to have it
be confused with any other costs associated with collection of
t he bad check.

REPRESENTATI VE SAMUELS asked whether there is notion before the
commi ttee.

CHAI R MGUI RE observed that a notion has not yet been made.
Nunmber 0927

REPRESENTATI VE GRUENBERG nmde a notion to adopt Conceptual
Amendnent 2:

[To] clarify that the plaintiff may recover the anount
of the check, the liquidated fee - which would not be
the court costs but the admnistrative fee of going
t hrough anything that they m ght have had to do in the

collection effort - they would also, if the case went
to court, be entitled to get costs under [Al aska Rul es
of CGivil Procedure] Rule 79, plus J[attorney] fees

under [Al aska Rules of GCivil Procedure] Rule 82. But
| want it clear that the deletion of the term "costs"
and the insertion of the term "fee" neans that you

would be entitled, if you didn't go to court, to
demand the $30 in addition to the anobunt of the check,
and, if you did go to court, you could denmand the
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amount of the check, the $30 fee, courts costs under
Rule 79, and [attorney] fees under Rule 82.

Nunmber 0836

CHAIR MGU RE asked whether there were any objections to
Conceptual Anmendnent 2. There being none, Conceptual Anmendnent
2 was adopt ed.

Nunmber 0809

REPRESENTATI VE GARA made a notion to adopt Conceptual Anendnent
3, to have the language from [lines 10-13 of CSHB 516(STA)]
repl ace the | anguage on lines 10-12 of SB 299.

REPRESENTATI VE ANDERSON obj ect ed.

CHAIR McGU RE, noting that SB 299 has already been anended,
suggested that Representative Gara restate his notion for the
purpose of «clarifying that he is nerely referring to the
| anguage pertaining to the waiver.

REPRESENTATI VE GRUENBERG opined that it would be sinpler if
Conceptual Amendnent 3 were changed such that it adopted the
| anguage in CSHB 516(STA), because doing so would incorporate
t he anendnents already nade to SB 299.

CHAIR McGU RE opined that there is really no need to do that,
adding, "I think we should be clear about what the policy is
[that] we're focusing on, which is the waiver itself."

Nunmber 0703

REPRESENTATI VE GARA, after wthdrawi ng Conceptual Anmendnent 3,
made a notion to adopt a new Anendnent 3 to SB 299: after "$30"
on line 11, insert ", but the plaintiff my waive collection of
any fee."

Number 0649

CHAIR MGU RE nmade a notion to amend Amendnent 3, "to say 'the
$30 fee'."

REPRESENTATI VE GARA said, "I wouldn't object.”

Nunber 0641
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REPRESENTATI VE ANDERSON obj ect ed.

[ Al though the objection to anending Anmendnent 3 was not
addressed or w thdrawn, Anendnment 3 was treated as anended. ]

REPRESENTATI VE OGG asked why a business would continue a suit in
court if it was sinply going to waive the fee.

REPRESENTATI VE GARA opined that such would not happen. He
added:

But what you're doing [currently] is saying that just
SO we can protect the person's right to go to court,
we're also going to require [that] the $30 fee be
charged to all people we don't go to court against.
And that was the whole purpose of the amendnent [as
anended] : for the bulk of cases, you don't want to
charge the $30 fee ... if you have a good rel ationship
with a custoner, and we want to make sure the statute
isn't interpreted by businesses to think that they
have to charge the $30 fee against a customer that
they don't want to charge that fee against. So you
make a decision, as a business, that you're going to
wai ve the fee or not waive the fee; it's totally up to
you.

REPRESENTATI VE OGG argued, however, that the statute won't apply
if soneone isn't being taken to court.

CHAIR MGQU RE offered an exanple illustrating why a business
should still have the ability to take soneone to court to
recover the anmpunt of a bad check even if a fee is never
charged, and opined that Amendnent 3 [as anended] provides for
that ability. She noted that current |anguage stipulates that
the demand for paynment nust be in witing, and offered her
belief that the |anguage w thout Anendnent 3 [as anended] would
al so stipulate that a fee nust be charged.

REPRESENTATI VE GRUENBERG offered his belief that under current
statute, a business may always sue for the anmount of the check

and pointed out that AS 09.68.115(a) - the statute being anended
via SB 299 - sinply provides a business with the ability to
claim treble damages up to $1,000; therefore, the triggering
mechanisnms in SB 299 sinply pertain to collecting danages, not
the right to collect on debt owed. Additionally, he remarked
that SB 299 and the statute it anends appear to only apply to
checks witten for a small anount; he suggested that perhaps the
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committee could look into what to do about checks that are
witten for |arge anmounts.

M5. LaBOLLE suggested that perhaps that issue could be addressed
at another tinme, adding that it was a recent court decision that
raised concerns about the current |anguage in AS 09.68.115(a)
and engendered SB 299 and HB 516.

REPRESENTATI VE GRUENBERG observed, however, that SB 299 wi |l not
be hel pful in instances wherein bad checks for |arge anmounts are
witten.

Nunber 0057

A roll call vote was taken. Representatives Gara and MQiire
voted in favor of Amendnent 3, as amended. Representatives (Qgg,
G uenberg, Sanuels, Holm and Anderson voted against it.

Therefore, Amendnent 3, as anended, failed by a vote of 2-5.

Number 0039

REPRESENTATI VE ANDERSON noved to report SB 299, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanyi ng zero fiscal [note]. There being no objection, HCS

SB 299(JUD) was reported from the House Judiciary Standing
Commi ttee.

HB 533 - I F UNREAS. AGENCY DELAY, COURT DECI DES

TAPE 04-49, SIDE A
Number 0001

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 533, "An  Act relating to the state's
adm nistrative procedures and to judicial over si ght of
adm nistrative matters.” [Before the conmttee was the proposed
commttee substitute (CS) for HB 533, Version 23-LS1833\D,
Banni ster, 3/24/04, which was adopted as a work draft on
3/ 24/ 04.]

Number 0030
REPRESENTATI VE BRUCE WEYHRAUCH, Alaska State Legislature, as
chair of the House State Affairs Standing Commttee, sponsor of

HB 533, relayed his appreciation with regard to the Departnent
of Law s coments at the |ast hearing. He also noted that he
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has been provided with a copy of sone proposed changes and has
no objections to them

Number 0105

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnent 1, a handwitten anendnent which read [origina
punct uation provided]:

page 2 line 14 delete "15" insert "30"
page 2 line 15 delete "provide" and insert "filed in"
page 2 line 15 delete "with" and insert "a"

REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE GRUENBERG recalled that the DOL had expressed
concern with the 15-day provision to file the notice and
suggest ed t hat 30 days woul d be nor e appropri ate.
Representative Gruenberg said he agrees with the aforenentioned,
particularly if the private party is another part of state
[ governnent]. He highlighted that Amendnent 1 al so incorporates
a |l anguage change that specifies that the [notice] is filed in
t he agency.

REPRESENTATI VE WEYHRAUCH reiterated that he has no objection to
Amendnent 1.

REPRESENTATI VE ANDERSON wi t hdrew hi s obj ecti on.

CHAIR MGU RE, upon determning there were no further
obj ections, announced that Amendnent 1 was adopt ed.

Number 0197

REPRESENTATI VE ANDERSON noved to report the proposed CS for HB
533, Version 23-LS1833\D, Bannister, 3/24/04, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 533(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 474 - LIABILITY FOR Al RPORTS AND Al RSTRI PS

Nunber 0247
CHAIR Mc@UJ RE announced that the final order of business would

be HOUSE BILL NO 474, "An Act relating to civil liability
associated with aircraft runways, airfields, and | anding areas."
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REPRESENTATI VE HOLM speaking as the sponsor, noted that nenbers
have a proposed conmmttee substitute (CS) in their packets.

Number 0299

CHAIR McGU RE noved to adopt the proposed CS for HB 474, Version
23-LS1745\D, Bullock, 3/23/04, as the work draft. There being
no objection, Version D was before the commttee.

REPRESENTATI VE HOLM said that HB 474 proposes to make m nor
changes to AS 09. 65. 093. It will renove the word "natural" so
that "person”™ will include "a corporation, conpany, partnership,
firm association, organization, business trust, or society, as
well as a natural person”, which is currently the definition of
"person” given in AS 01.10.060(a)(8). Wth regard to civil
liability, the law currently only protects individuals who
maintain airstrips wthout conpensation; HB 474 wll allow "a
greater range of people and organizations to provide this
service for free." Also included are changes intended to nake
the statute nore conprehensive and clear, he rel ayed. The goa
is to allow volunteer organizations and good corporate neighbors
to provide sone services that mght otherwise fall to the state.
I f a conpany or organi zation or individual spends their own tine
and noney to maintain or construct an airstrip that others are
free to land upon, they should not be sued for "this kind act,"
he concluded, noting that HB 474 is [supported] by the Aircraft
Omners and Pil ots Association (ACPA).

REPRESENTATI VE GARA asked if proposed subsection (b) is supposed
to apply to people who voluntarily provide or nmintain an
airfield.

REPRESENTATI VE HOLM i ndi cated that that is his intent.

REPRESENTATI VE  GARA remarked, however, t hat as witten,
subsection (b) appears to apply to all airfields, even those
that are "run for profit." He suggested adding a specific
reference, in subsection (b), to the airfields described in
subsection (a).

REPRESENTATI VE HOLM repl i ed:

| think the reason is ... that private or public
airfields would fall underneath this release of
liability. And the reason being is that there are

public airfields that are maintained by private
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i ndi vidual s w thout conpensation, and ... we didn't
want to limt the ability of somebody to assist the
state and feel that their liability is increased.

REPRESENTATI VE GARA said he agrees that those individuals

volunteering their services should not be held Iiable. He
opi ned that such would be clarified if, on page 1, lines 12-13,
the words were changed to say in part: "A person who is the

owner or operator of an aircraft runway, airfield, or |[|anding
area described in subsection (a)

REPRESENTATI VE HOLM said he would accept such as a friendly
anendnent to Version D.

Nunber 0552

REPRESENTATI VE GARA nmade a notion to adopt Anendnent 1, to add
to page 1, Iline 13, after "landing area" the words, "as
described in subsection (a)". There being no objection

Amendnent 1 was adopt ed.

REPRESENTATI VE CGRUENBERG suggested that the |anguage currently
in proposed subsection (b)(1l) wuld exclude a person from
liability - even if the act or onmssion constitutes gross
negl i gence, recklessness, or intentional msconduct - as long as
the runway is not marked with a large "X."

Number 0706

TODD LARKIN, Staff to Representative Jim Holm Alaska State
Legi sl ature, in response to questions about a possible
duplication of |anguage in proposed subsections (a) and (b),
rel ayed that proposed subsection (a) essentially covers
"grooners," whereas proposed subsection (b) is "an additional
consideration for owners who are already covered under" proposed
subsection (a). He said that it is possible in Al aska for
soneone - for exanple, a gold mner or a corporation |ike
Al yeska [ Pi peline Service Conpany] ("Alyeska") - to actually own
an airstrip privately and not charge any fees but be on public
| and. Currently, such persons would be liable to whoever |ands
on the airfields they maintain even though they receive no
conpensation. He went on to say:

[ Proposed subsection] (b) ... specifically speaks to

negl i gence and recklessness; if you're that owner
or operator [and] you're not charging the fee, that's
the inportant part. And [say you] need to dig a
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utility ditch across your airstrip ..., you wll be
grossly negligent or reckless if you don't put an X
[on the strip] and notify the FAA [Federal Aviation
Adm nistration] that that strip is closed. Now,
everybody who wants to |and there who's in trouble can
go ahead and land, but if they see a big X or read in
FAA that you've said your strip is closed, and they
crash, that owner who dug a ditch across their
[airstrip is] ... not going to be Iliable: the strip
was closed - you | anded at your own ri sk.

REPRESENTATIVE OGG offered his understanding that proposed
subsection (a) pertains to open airstrips, whereas proposed
subsection (b) pertains to closed airstrips.

Number 0850

REPRESENTATI VE GRUENBERG di sagr eed. He of fered hi s
understanding that proposed subsection (b) applies to owners,
and that "the rule is you're not civilly liable for one of these
types of airfields.™ He surm sed, however, that "even if the
owner was grossly negligent, the field would have to narked for
[ he/she] to be liable."

MR. LARKIN opined that if the owner closes the field through the
two nethods listed in paragraphs (1) and (2), then there is no
opportunity for gross negligence of recklessness.

REPRESENTATI VE GRUENBERG asked, "How about if the ... field is
not closed but it is open?”

MR. LARKIN replied, "If you have not received conpensation,
again, wthout gross negligence or recklessness, you re not
liable."

REPRESENTATI VE SAMUELS said he assunes that the people who work
on the runways for Alyeska Pipeline Service Conpany are paid
and thus do not fall under the category of not having received
conpensati on.

MR. LARKIN said that in the case of Alyeska using its enpl oyees
to do the work, those enployees would be considered assets of
Al yeska, and thus would not be liable as individuals because
Al yeska would be sinply using its assets to inprove/maintain its
airfield.
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REPRESENTATI VE SAMUJELS referred to the Red Dog M ne, and asked
"If somebody works for Cominco [Alaska] and they go out there

and they tell you the breaking action is fine, and Al aska
Airlines slides off the runway because the breaking action was
nil, is anybody accountable for their actions?"

Nunmber 1060

MR. LARKIN said he would defer the question of whether such
action constitutes gross negligence to those wth |[egal
experi ence.

REPRESENTATI VE SAMUELS sai d:

That woul d be considered maintaining the runway, but |
don't think -- 1 assunme that you're getting after
little mning strips here and there, or [if] sone guy
owns a lodge and gets a bulldozer and he plows a
runway, and if sonme guy happens to land there and he
flips over his [plane] ... he can't sue [the | odge
owner]. | assune that's what you're trying to get at.
But when you said Al yeska Pipeline [Service Conpany],
if you look at Coldfoot and all the punp stations up
the line, that's a little different story.

REPRESENTATI VE OGG surm sed that "conpensation” refers to things

| i ke landing fees. "But if these folks had [an] airport for
their own business and other people landed on it and they're
just negligent, they're not Iliable, but if they're grossly

negligent, then they are liable,” he suggested, adding his
belief that "the sanme thing" applies under proposed subsection

(b): "you're not liable for just negligence, but if you have
gross negligence, you're liable even if you marked [the
airstrip]."”
Nunber 1141

TOM GEORGE, Al aska Regional Representative, Aircraft Omers and
Pilots Association (AOPA), said that the AOPA's interest is in

preservi ng a heal t hy avi ation i nfrastructure, i ncl udi ng
backcountry airstrips. He relayed that the AOPA supports HB
474, which, he opined, broadens the current statute limting
civil liability on aircraft runways, airfields, and |[|anding

areas. The primary goal of [the proposed statutory changes], he
suggested, is to protect the backcountry airstrips that [the
ACPA' s nmenbers] rely on for access to Alaska's renote |ocations;
HB 474 should help protect the conpanies, corporations, and
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organi zations that devote their tine and resources, wthout
conpensation, to maintaining airstrips across the state.

MR, CGEORCGE said that currently, the statute only applies to an
i ndi vi dual person, and the AOPA feels it is necessary to use the
broader definition of person so that entities such as mning
conpani es, |odges, and aviation associations are included. He
offered that the other changes enconpassed in Version D wll
clarify what activities and situations "this protection" applies
to. The ACPA thinks HB 474 is a good step towards protecting
airstrips that provide access primarily to public lands, and
that protection fromliability should help the AOPA find support
for keeping those airstrips open and usable in years to cone.
In conclusion, M. GCeorge thanked Representative Holm for
sponsoring the bill, and relayed that he would be happy to
answer any questions fromthe commttee.

Nunber 1219

REPRESENTATI VE GARA, after noting that he'd made a m stake
regarding Amendnent 1, noved that the conmmttee rescind its
action in adopting Amendment 1. There being no objection, the
commttee rescinded its action.

REPRESENTATI VE GARA asked whether it is the intent of the bill
to extend the limtation on liability to someone who operates a
busi ness and orders supplies, thereby requiring that a delivery
plane land on an airstrip being nmaintained by the business
owner . In such a situation, the delivery plane would not be
payi ng a | andi ng fee.

MR. GEORCGE suggested that the issue is whether the operation of
the airstrip is comercial; in other words, is sonebody being
paid, either by the governnent or through landing fees, to
operate the airstrip. He noted that there are approximtely 260
airstrips that the Departnment of Transportation & Public
Facilities (DOT&PF) supports, and those would not be covered by
HB 474. Thus it wouldn't matter whether the people |anding on
the airstrip are doing it as private individuals or as
commercial operators. He pointed out that there are FAA
regul ati ons regarding what class of aircraft can use what kind
of airport, adding that these regulations "would deal with that
I ssue. "

REPRESENTATI VE GARA asked whether the intent of the bill is to

extend the limtation on liability to those who run a comerci al
airstrip but don't charge landing fees; for exanple, the Red Dog
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Mne airstrip. "Assum ng that they're not charging any | anding
fees, do we want to extend this limtation to an airstrip that
knows that supply planes are going to conme in for a conmercia
operation," he asked.

MR, CGEORCE replied:

| would argue that we would want to extend it because
they are providing a service that the state is not
having to pay for. So ... limting their liability
woul d hopefully be an incentive for them to continue
to provide that service. And ... the same case is
covered with Alyeska Pipeline [Service Conpany], where
they're operating airports on, as | wunderstand it,
public lands, but they're totally paying the cost of
mai nt enance and operation, yet those are open to the
public to land on. So | think limting liability

in a balanced way ... is a reasonable way to

[ provi de] an incentive to continue doing that
mai nt enance function.

REPRESENTATI VE SAMUELS asked: "What's the standard that the
state follows? ... Is it gross negligence?"

REPRESENTATI VE GARA said it is negligence.
Number 1475

REPRESENTATI VE  HOLM in response to further comments by
Representative Sanuels, said that the size or type of the
busi ness does not matter; the intent of the bill is to limt
liability for t hose who [ mai ntain airstripsj Wi t hout
conpensati on, and thereby ©provide incentive for them to
conti nue. He suggested, however, that if a business makes an
assertion that an airstrip is maintained in a certain condition
and that is not true, then there mght be [a cause of action].

REPRESENTATI VE SAMJELS said that he could understand limting
liability for those who provide this service wthout
conpensati on. However, conpanies |ike Alyeska Pipeline Service

Conmpany are getting paid: “"that's their job, is to plow the
runway or make sure the lights are working or what ever it is
[they're] doing - they are being conpensating.” He offered his

belief that such a conpany should not be liable for any airstrip
it built but then abandoned, but it should be liable if it is
payi ng sonebody to plow an airstrip or maintain its lighting or
appr oach.
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REPRESENTATI VE OGG surmised that if a conmpany like Alyeska is

maintaining a runway, it then becones a "person”™ and so the
limt on liability extends to any of its enployees because they
are a part of the conpany. The conpensation being referred to
in the bill, he also surmsed, is probably a landing fee, not an

enpl oyee' s paycheck.
Number 1625

REPRESENTATI VE GRUENBERG said that when considering whether
there has been conpensation, the question becones: conpensation
for what? For exanple, is it sonebody who is conpensated
specifically for maintaining the runway? O is it sonebody who
is conpensated for maintaining the facility? O is the entity
doing the maintaining a profit-making busi ness? The question of
what the legislature neans by the term "w thout conpensation”
w || becone the subject of sonme litigation, he predicted.

REPRESENTATI VE HCOLM pointed out that the |anguage on page 1,
lines 6-7, says in part: "who w thout conpensation constructs,
mai ntains, or repairs an aircraft runway, airfield, or |anding
area".

REPRESENTATI VE GRUENBERG noted, though, that the bill also
refers to the owner of "an aircraft runway, airfield, or |anding
area", and surmsed that the target will be the owner of the
airfield. Current law refers to situations involving private

| and, but HB 474 could conceivably refer to situations involving
any airfield anywhere, he remarked, and opined that such is nuch
broader than would be good public policy. The bill proposes to
imunize airfield owners, and could conceivably be considered
precedent for immunizing owners of docking facilities or people
who maintain private roads, he added.

Nunmber 1769

REPRESENTATI VE GARA said he did not mind limting liability for
those who do sonething on a volunteer basis, and surm sed that
that is the goal of the bill. Wth that in mnd, subsection (a)
is witten fine, he remarked, but comng up with the right
| anguage so that subsection (b) has the same effect could be
probl ematic. He added:

| would assune that we're essentially trying to get at

airfields that are run by noncomercial entities, and
for which nobody is receiving conpensation. ... |
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assunre we don't want to extend the liability
[limtation] to an airfield that a supply plane has to
use because they've got a contract with the business
that's running the airfield, even though they're not

charged a landing fee; | think the supplier should
have an expectation that that's a responsibly-run
airfield. ... So mybe we can say "a nonconmerci al

airfield operated wi thout conpensation”.

REPRESENTATI VE GARA asked Representative Holm to describe the
circunstances that he'd like HB 474 to apply to and which ones
he doesn't want it to apply to.

REPRESENTATI VE OGG asked whether the definition of "person”
could be interpreted to nean state agencies or state
cor porations.

CHAIR MGURE noted that "person” (IS defi ned in AS
01.10.060(a)(8) as: "a corporation, conmpany, partnership, firm
associ ation, organization, business trust, or society, as well
as a natural person".

REPRESENTATI VE GRUENBERG offered his belief that none of the
menbers object to having that definition of "person"” apply in
the bill. However, the bill also elimnates the phrase, "that
is located on private | and".

REPRESENTATI VES OGG and HOLM offered their understanding that
that phrase only pertains to closed airports.

Nunber 1947

MR CGEORGE - with regard to the phrase, "that is located on
private land", in subsection (b) - said that part of the problem
is that nost of Alaska is still public land, and so a |ot of
backcountry airstrips are operated - to the extent that they are
operated at all - by mners and |odge owners, and so if they

didn't do it, either there wouldn't be access or there would be
pressure put on the state to do it. He went on to say:

The second part of this bill is about extending that
protection from liability in the <case where the
airfield needs to by closed, and showing how to go
about doing that closing. So I guess | think that is
a reasonable thing to do and | don't think it takes
the lid off Pandora's box in ternms of wldly extending
t he coverage provided by the statute.
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CHAIR MGU RE, in response to questions, highlighted the changes
proposed by subsection (b) of the bill

REPRESENTATI VE GARA offered his belief that proposed subsection
(b), as witten, applies to both open and closed airfields,

specifically that everything after "a person" on page 2, line 1,
applies to closed airfields, and everything up to and including
"a person" applies to open airfields. He suggested that the
commttee should add |anguage to the bill that would limt its

effect to airfields that are not part of some sort of commercia
oper ati on. Anot her alternative, he remarked, would be to |eave
subsection (b) applying only to a "natural person”, because that
would naintain the current policy that a person who owns an
airfield would not be held liable, but corporations that own an
airfield could be held Iiable.

CHAIR MGQU RE relayed that HB 474 would be held over for the
pur pose of allow ng the sponsor to address the issues raised.

REPRESENTATI VE HOLM offered his understanding that proposed
subsection (b) applies strictly to closed airfields, but agreed
to look into the issue further.

REPRESENTATI VES 0OGG and SAMJELS agreed wth Representative
Holms interpretation of proposed subsection (b).

CHAIR McGUI RE suggested that any forthcom ng anendnents be in
writing.

[HB 474 was hel d over.]
ADJ OURNNVENT
Number 2130

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:30 p. m
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