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HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admssibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- HEARD AND HELD

HOUSE BI LL NO. 517

"An Act relating to registration in beneficiary form of certain
security accounts, including certain reinvestnent, investnent
managenent, and custody accounts.”

- MOVED HB 517 OQUT OF COW TTEE
HOUSE BI LL NO. 533
"An Act relating to the state's admnistrative procedures and to

judicial oversight of admnistrative matters."

- HEARD AND HELD
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PREVI QUS COW TTEE ACTI ON

BILL: HB 244
SHORT TI TLE: CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE
SPONSCR(S): RULES BY REQUEST OF THE GOVERNOR

04/ 04/ 03 (H READ THE FI RST Tl ME - REFERRALS
04/ 04/ 03 (H JUD, FIN

04/ 14/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 14/ 03 (H) Heard & Hel d

04/ 14/ 03 (H M NUTE( JUD)

04/ 25/ 03 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed --

05/ 07/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 07/ 03 (H Schedul ed But Not Heard

05/ 08/ 03 (H JUD AT 3:30 PM CAPI TOL 120

05/ 08/ 03 (H Heard & Held

05/ 08/ 03 (H) M NUTE( JUD)

05/ 09/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 09/ 03 (H) Moved CSHB 244(JUD) Qut of Committee
05/ 09/ 03 (H) M NUTE( JUD)

05/ 12/ 03 (H JUD RPT CS(JUD) NT 1DP 1DNP 4NR
05/ 12/ 03 (H DP: SAMUELS; DNP: GARA; NR HOLM
05/ 12/ 03 (H OGG CRUENBERG, MCGUI RE

05/ 13/ 03 (H FIN AT 1: 30 PM HOUSE FI NANCE 519
05/ 13/ 03 (H -- Meeting Cancel ed --

05/ 14/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 14/ 03 (H Heard & Held

05/ 14/ 03 (H) M NUTE( FI N)

05/ 15/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 15/ 03 (H) Moved CSHB 244(JUD) Qut of Committee
05/ 15/ 03 (H) M NUTE( FI N)

05/ 15/ 03 (H FIN RPT CS(JUD) NT 2DNP 4NR 4AM
05/ 15/ 03 (H DNP: KERTTULA, FOSTER, NR MOSES,
05/ 15/ 03 (H CHENAULT, HARRI S, WLLIAMS; AM HAWKER,
05/ 15/ 03 (H STOLTZE, BERKOW TZ, WH TAKER

05/ 15/ 03 (H RETURNED TO JUD COW TTEE

05/ 15/ 03 (H I N JUDI Cl ARY

03/ 19/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 19/ 04 (H) Heard & Hel d

03/ 19/ 04 (H M NUTE( JUD)

03/ 24/ 04 (H JUD AT 1:00 PM CAPI TOL 120

BILL: HB 517

SHORT TI TLE: SECURI TY ACCOUNT BENEFI Cl ARY DESI GNATI ON
SPONSOR(S): LABOR & COMVERCE
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02/ 23/ 04 (H READ THE FI RST Tl ME - REFERRALS

02/ 23/ 04 (H) L&C, JUD

03/ 01/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

03/ 01/ 04 (H Moved Qut of Commttee

03/ 01/ 04 (H) M NUTE( L&C)

03/ 03/ 04 (H) L& RPT 4DP 1NR

03/ 03/ 04 (H DP: LYNN, RCOKEBERG DAHLSTROM GATTQ,
03/ 03/ 04 (H) NR: CRAWFORD

03/ 24/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 533

SHORT TITLE: | F UNREAS. AGENCY DELAY, COURT DECI DES
SPONSCR( S) : STATE AFFAI RS

03/ 08/ 04 (H) READ THE FIRST TIME - REFERRALS
03/ 08/ 04 (H) JUD, FIN
03/ 24/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

SUSAN A. PARKES, Deputy Attorney General

Central Ofice

Crimnal Division

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Presented the proposed CS for HB 244 on
behal f of the adm nistration.

ALLEN STOREY, Li eutenant

Central Ofice

Di vision of Alaska State Troopers

Departnent of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of Sections 1-7 and
12, and the self-defense provisions of the proposed CS for HB
244, and responded to questions.

SI DNEY K. BI LLI NGSLEA, Attorney

Al aska Acadeny of Trial Lawyers (AATL)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 244, relayed her
concerns about Sections 8-9 and 12, and the self-defense
provi sions of the proposed CS, and responded to questions.

MARI BETH CONWAY, Trust Manager

Wel | s Fargo
(Address not provided)
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POSI TI ON STATEMENT: Assisted wth the presentation of HB 517
and responded to questions.

REPRESENTATI VE BRUCE WEYHRAUCH

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: As chair of the House State Affairs
Standing Commttee, sponsor of HB 533, explained the changes
enconpassed in Version D

DAVI D STANCLI FF, Staff

to Senator Cene Therriaul t

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Spoke on behalf of Senator Therriault, the
sponsor of SB 333, conpanion bill to HB 533.

JAN DeYOUNG, Assistant Attorney General

Labor and State Affairs Section

Civil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Expressed concerns with HB 533.

ACTI ON NARRATI VE

TAPE 04-46, SIDE A
Number 0001

CHAIR LESIL MGJURE called the House Judiciary Standing
Commttee neeting to order at 1:15 p.m Represent ati ves
MCGuire, Holm Qgg, Sanuels, and Gara were present at the call
to order. Representatives Anderson and G uenberg arrived as the
meeting was i n progress.

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE

Nunmber 0085

CHAIR McGUI RE announced that the first order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
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anmending Rule 16, Alaska Rules of Crimnal Procedure, and Rul es
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date.”

[Before the committee, adopted as a work draft on 3/19/04, was a
proposed commttee substitute (CS) | abel ed 04-0033, 1/16/2004.]

Number 0092

SUSAN A PARKES, Deputy Attorney Ceneral, Central Ofice,
Crimnal Division, Departnment of Law (DOL), rem nded nenbers
that at the last hearing on HB 244, she'd began her presentation
by pointing out the simlarities between the proposed CS and the
version that was reported from the House Judiciary Standing
Commttee |ast year. Today, she indicated, she would begin by
speaki ng about the new bootlegging provisions, Sections 1-4,
whi ch propose to give sone additional power to |ocal comunities
wth regard to setting bootlegging standards. Currently,
statute allows for a local option: a conmunity can say that if
one possess nore than a certain anmount of alcohol, then one is
presunmed to be possessing it for sale as opposed to possessing
it for personal consunption. There are conmunities that have
chosen to have a lower limt than that which is set in statute,
but nothing wunder ~current statute allows recognition or
enforcenent of that choice. Sections 1-4 of the proposed CS
would allow the state to recogni ze and enforce nore restrictive
| ocal options when such are chosen by nunicipalities and
established villages.

M5. PARKES turned attention to Sections 6-7. She said that
these sections propose to strengthen the state's bootlegging
statutes by anmending the forfeiture provisions such that "noney,
securities, negotiable instruments, or other things of value
used in financial transactions” that are derived from the
bootl egging activity could also be subject to forfeiture. She
noted that these itenms are currently subject to forfeiture in
drug cases, and so the proposed CS sinply adds simlar |anguage
to the statute pertaining to bootlegging. In response to
guestions, she explained that for the purpose of forfeiture,
there nust be a nexus between the noney being forfeited and the
bootl egging activity, and that a hearing for the purpose of
establishing that nexus woul d be required.

REPRESENTATI VE GRUENBERG raised the question of whether the
term "cash equival ents" ought to be used.
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MS. PARKES offered her belief that the proposed CS is drafted
broadly enough to include future changes in the way financial
transactions occur.

REPRESENTATI VE OGG said he would like to know what the sequence
of events would be with regard to forfeiture, for exanple, in a
boot | eggi ng situation involving an aircraft.

Nunmber 0566

M5. PARKES surmised that it is probably simlar to the current
process regarding felony driving under the influence (DU)

crimes. In such cases, the vehicle is seized at the tinme of the
arrest; there is a process set up for "bonding it out," as well
as ways to protect "innocent third parties.” She suggested that

a representative from the Alaska State Troopers could better
explain the forfeiture procedure.

REPRESENTATI VE OGG asked whether there is any evidence that
forfeitures and seizures really do act as deterrents.

M5. PARKES said she is unaware of any specific research being
done on that issue, but offered her belief that word of such a
forfeiture provision can spread quickly in small communities,
and so that kind of a provision could perhaps becone a
deterrent.

REPRESENTATI VE GRUENBERG turned attention back to Section 1
proposed subsections (c)(1l) and (2). He noted that subsection
(c)(1) uses the past tense, whereas subsection (c)(2) uses the
present tense. He asked whether this is intentional or whether
a conform ng anendnent m ght be needed.

M5. PARKES said she would research that issue.

M5. PARKES then turned attention to Section 5, which, she
relayed, is a new provision that proposes to add a new paragraph
(3) to AS 04.16.051. Currently, providing alcohol to a mnor is
considered a class A msdeneanor, though there are certain
ci rcunstances in which such an action would becone a felony, for

exanple, if the person has a prior conviction for the sane
offense or if, after being provided the alcohol, the mnor
causes serious physical injury or death to another person while
under the influence of that alcohol. Par agraph (3) proposes to
add another circunstance under which providing alcohol to a
m nor would be considered a felony: if the violation occurs

within the boundaries of a municipality or the perimeter of an
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established village that has adopted a local option under AS
04.11.491. She said the intent is to recognize that it's a nore
serious offense to provide alcohol to a mnor in a village or
area that has adopted a | ocal option.

Nunber 0925

M5. PARKES turned attention to Section 12, and said this section
proposes to establish a new crinme - violation of custodian's
duty. Currently under the bail statutes, judges can release
[defendant] on bail if he/she has a third-party custodian.
Section 12 says that if someone agrees to be a third-party
custodian and then fails to fulfill those duties, he/she can be

charged with a class A msdeneanor if the released person is
charged with a felony, or with a class B msdeneanor if the
rel eased person is charged with a m sdeneanor.

M5. PARKES, in response to a question, said that currently,
soneone who fails to fulfill the duties of a third-party
custodian can be charged with crimnal contenpt, which, she
opi ned, is cunbersone. She offered her belief that Section 12

will provide "a cleaner way" to prosecute cases in which soneone
fails to fulfill the duties of a third-party custodian. She
added:

The other purpose of putting it in Title 11 is, we're
trying to flag sonme of these [third-party custodi ans]

who don't fulfill their duties. So if they come up
years from now proposing to be a third-party
[custodian] in another case, ... that flags it for us;

we can know to take a | ook at that person to question
whet her nmaybe there's a problem with them being a
third-party [custodian].

REPRESENTATI VE GARA relayed that although he does not have a
problem with "that,” he does have a broader concern "that a
prosecutor who has a particular personal problem wth a third-
party custodian mght retaliate against that person by )
seeking a dual charge, by using this statute and then using
crimnal contenpt on top of that." He said he'd like to nake
sure that a person could only be charged under one crimnal
stat ute.

M5. PARKES offered her belief that Representative Gara's concern

"would be covered by double jeopardy,"” adding, "you can't be
prosecuted twice for the sanme conduct, so whether you call it a
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different crinme, if it's the sanme conduct, you can't be
prosecuted tw ce."

Number 1086
REPRESENTATI VE GARA r esponded:

But ... I'm thinking of people who commt a crinme but
it leads to ... many different counts, and | think if
there is a different elenent to the behavior that is
reflected in one count, as opposed to the other, then
you coul d possibly be charged under two statutes. And
I"m thinking the contenpt charge mght focus on the
violation of sonething that the judge told the person
to do when they becane a third-party custodian that
mght be different than the failure to imediately
report in Section 12.

Il don't think in a nornal circunstance a
prosecutor would try to prosecute sonebody for both
this new charge and crimnal contenpt, but ... 1've
seen enough cases where | think sonetines people cross
the line, and | guess | wouldn't like to see sonebody
try to use the contenpt charge on top of this. | f
this is what we're going to do, | think this is what
we should do. Wuld there be a way to reword this to
make sure that the crimnal contenpt charge coul dn't
be piled on top of this charge?

M5. PARKES said she would give that issue sone thought, but
remarked that it has not been her experience that prosecutors
would do "that." She added that one of the reasons for
proposing the |anguage in Section 12 is that prosecutors are
loath to try to use the crimnal contenpt charge because "it's a
difficult statute,” and offered her belief that "they would
nmerge if they were both brought for the sane conduct.”

REPRESENTATI VE GRUENBERG said he has problens with the way
Section 12 is drafted, one problem being that it doesn't require
that the person knowngly fail to report. A person m ght very
well violate a condition of release that is unknown to the
third-party custodian; for exanple, "let's say sonebody is in ny
custody and one of the conditions ... is [that] you can't use an
illegal substance, and they're out at work or sonething and

snoke ... marijuana ... - | wouldn't necessarily know about
that." He indicated that he would be offering an anendnent
|later to ensure that the third-party custodian "know ngly"
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failed to report, or "failed to report sonething that they know
about . "

Nunber 1223

M5. PARKES offered her belief that under Title 11, if a nenta
state is not specified in a statute, it is presuned to be
"knowi ngly"; thus "know ngly" would be read into this provision.

REPRESENTATI VE GRUENBERG concurred that such is "a general
statute,” but opined that "it ought to be put into ... here so
that there is no question” and it can't be m sinterpreted. He
then raised the issue of perhaps creating a class C m sdeneanor
for a third-party custodian of sonmeone who is only charged with
a class B m sdeneanor, and suggested that the maxi num soneone
could be jailed for a class C m sdeneanor woul d be 30 days.

M5. PARKES, in response to a question about the nental state of
"knowi ngly", said that one can't report sonething that one is
unaware of; for exanple, if the released person sneaks out of
the house while the third-party custodian is sleeping, the
custodian couldn't report that disappearance until he/ she
becones aware of it.

REPRESENTATI VE OGG asked whether the term "as directed by the
court"” nmeans that the court is going to tell the third-party
cust odi an what circunstances and behavi ors he/she is supposed to
report.

M5. PARKES said yes, adding that currently, when one becones a
third-party custodi an, he/ she nmust sign paperwork that
specifically lists the conditions of release. In response to a
guestion, she said that it is her understanding that the courts
currently inform third-party custodians what the consequences
are of failing to perform the custodial duties as specified in
the release paperwork, which currently also gives notification
of possible consequences. She relayed her hope that if this
provision is adopted into law, that the DOL and the Al aska Court
System (ACS) would work together to have the paperwork
pertaining to third-party custodians altered to reference this
new crime as a possible consequence of failing to perform the
custodi al duties.

Number 1455

M5. PARKES then turned attention to Section 27. She said that
currently, there is no statutory provision that would allow a
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state or nunicipal agency, or enployees of such, to disclose
information to a nenber of the public regarding juvenile
of fenders who are a danger to the public. Currently there are
provisions for such information to be given to |aw enforcenent,
to schools, and to other governnent agencies. Section 27, along
with a forthcom ng anendnent, is intended to allow disclosure of
information to a nenber of the public - if that nenber requests
it - regarding the adjudication of a sexual offense if it would
be used for the purpose of protecting the safety of a child or
vul nerabl e adult. She rel ayed:

Were we saw situations arising were social workers
perhaps going into homes ... and being aware that
there was a juvenile, who was perhaps babysitting for
a famly, who had been adjudicated or charged with a
sex offense, and there was no provision for that
[social worker] to warn the famly. W' re |ooking for
a way for the public to be protected, potentially,
from dangerous juvenil es.

M5. PARKES, in response to a question, relayed that although the
| anguage currently in Section 27 only pertains to adjudications
of sexual offenses, the aforenentioned forthcom ng anendnent
woul d broaden this provision somewhat. In response to question
about who would be entitled to this type of information, she
sai d:

That's one of the concerns about this; there certainly
needs to be sone policy and procedures put in place on
how this would be handled, and the release of
i nformati on, and what kind of showi ng there would need
to be as to sone child or vulnerable adult actually
bei ng in danger. And so as to specifically how this
would be enforced, [the Departnent of Health and
Social Services (DHSS)] would need to cone up wth
regul ati ons.

M5. PARKES then turned attention to Sections 10 and 11, which
are new provisions and which also pertain to juveniles and

sexual of fenses. Currently, [sexual abuse of a mnor] crines
commtted by juveniles who are 15 years old or younger are all
classified as m sdeneanors. The DOL, however, feels that such

does not proportionally recognize the seriousness of certain
[ sexual abuse of a mnor] offenses when commtted by 15-year-
ol ds. She el abor at ed:
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Right now, if a 15-year-old penetrates a 3- or a 4-
year-old, it's a m sdeneanor. W think that sends the
wrong nessage, that if you burglarize a hone you
commt a felony but [if] you sexually assault a young
child it's a msdeneanor. ... Again, this wll only
affect 15-year-olds and younger; these would be
provisions handled in the juvenile system ... The
"sexual contact™ provi si ons woul d remai n a
m sdeneanor, but it would make the penetration
of fenses a [class] C felony.

Nunmber 1699

ALLEN STOREY, Lieutenant, Central Ofice, D vision of Al aska
State Troopers, Departnment of Public Safety (DPS), said he
wanted to offer the DPS's support of the proposed CS

specifically Sections 1-4 and 6-7, positing that these
provisions will be great tools for investigators, allowng them
to increase their efforts in helping villages help thenselves in
their battle against alcoholism and the effects that alcohol is
having on their lifestyles. He added that the DPS has
substantially ranped up its efforts to catch those that are
involved in bootlegging activities, and reiterated that the

af orenenti oned provisions wll be fantastic tools for that
effort. The forfeiture provisions wll bring al cohol
[ bootl egging] violations into line with what has historically
been done for many years in drug cases. He noted that one of

the aforenentioned provisions would allow the DPS to share sone
of the seized and subsequently forfeited itenms with local |aw
enf orcenent agenci es.

LI EUTENANT STOREY rel ayed that every dollar of noney invested in
bootl egging can generate as nuch as a $15 return, sonetines
nore, so there is quite a bit of incentive to engage in

boot | egging activities. Law enforcenent has recently seized
several snow nmachi nes and boats, he noted, and opined that this
is having a direct inpact on bootlegging behavior. He then

characterized Section 5 as a really good tool that wll
hopefully have sone inpact with regard to breaking the cycle of
drinking in villages.

LI EUTENANT STOREY added:
[t's not uncommon for us to receive direct infornation
that adults are giving alcohol to mnors in return for

use of their snow machine or just to party with them
or what ever t he dynam cs of t hat parti cul ar
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relationship are. Alcohol is freely passed from
adults to mnors in these local option conmunities,
and we need to have sonme tools there to help us
break that cycle of generational al coholism and
al cohol abuse, and hopefully inprove the quality of
life within those conmunities.

Nunmber 1863

LI EUTENANT STOREY turned attention to Section 12, regarding
third-party custodians, and characterized it as a tool that is
| ong overdue. He relayed that is not uncommon for a drug deal er
to be picked up by law enforcenent one day, be released to a
third-party custodian, and be out on the street the next day
selling drugs again because he/she had managed to slip away from
hi s/ her custodi an. He opined that historically, third-party
cust odi ans have not taken their responsibilities as custodi ans
very seriously, and offered his belief that Section 12 wll
result in third-party custodians being nore responsible and
exerting nore control over those that have been released into
their care.

LI EUTENANT STOREY then offered his belief that the self-defense
provisions of the proposed CS are good provisions from |aw
enforcenment’'s point of view He el aborated:

[t's not uncommon... [to] show up at a "sting" where a
mul titude of things have happened and everybody is
poi nting at everybody else and declaring self defense.
... CQbviously, crines have been conmitted, [but] to
try and figure out who did what to [whom can be
incredibly conmplex, and this gives us the tool to
allow us to nore appropriately investigate these
things. There's another provision also related to ...
co-participants in crinmes ... being charged with the
death of their co-participant, and we believe that
that's a good tool, also, that wll give us a good
opportunity to, again, properly ... separate ... the
bad from the good - take the crimnals away from the
| aw- abi di ng people, and put them where they should
[be], that's away from society.

REPRESENTATI VE HOLM asked Lieutenant Storey to descri be what the

sequence of events would be regarding forfeiture of property
related to a bootl eggi ng of fense.
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LI EUTENANT STOREY, using the exanple of a drug bust, relayed
that | aw enforcenent takes possession as soon as possible of any
vehicles, vessels, or aircraft involved in the crine. The
burden, at that point, is on law enforcenent to maintain that
property and keep it fromharmso that if it is not subsequently
forfeited, it can be returned to the owner. He pointed out that

for any illegal activity, whether drug-related or alcohol-
rel ated, searches and seizures by I|law enforcenent nust be
conducted in a legal manner. In response to a question, he

clarified that seizure and forfeiture are two separate things;
seizure of property could very likely happen on the spot, but
actual forfeiture of that property would involve a forfeiture
proceeding - the paraneters of which are outlined in statute -
that would occur later on in the process.

Number 2095

REPRESENTATI VE GRUENBERG turned nenbers' attention back to
Section 7, which specifies what percentage a court nay award
forfeited property to nunicipal |aw enforcenent agencies, and
suggested that this provision mght prove unconstitutional,
because of an irreconcilable conflict of interest, in nuch the
same way that in Tooney v. Chio, the [U S.] Suprene Court found
it to be wunconstitutional for nmgistrates who heard traffic
offense cases to get paid their salary from traffic offense
fines. He opined that the anpbunts of forfeited property that
could be awarded to nunicipal |aw enforcenment agencies under
Section 7 could create a substantial interest in the outcone of
the forfeiture proceedings.

LI EUTENANT STOREY pointed out that the |anguage in Section 7
merely mrrors |anguage currently in the drug statutes. He
rel ayed that before such |anguage exited in the drug statutes,
| ocal |aw enforcenment agencies were often reluctant, because of
budgetary issues, to assist state l|law enforcenent agencies in

the battle against drugs. He nentioned that any proceeds from
forfeitures that are not awarded to local I|aw enforcenent
agencies will end up going into the general fund (GF). He

offered his belief that awarding to nunicipalities proceeds from
forfeitures pertaining to drug crines has provided an incentive
for those municipalities to help state |aw enforcenment agencies
and thenselves in doing drug enforcenent. He opined that the
sane would prove true regarding alcohol enforcenent, and noted
that he's not yet seen any evidence that such forfeiture
provi si ons have been abused.
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MS. PARKES added that the language in the drug statutes has not
been chal | enged on a constitutional basis.

REPRESENTATI VE GRUENBERG asked whether there are any statutory
protections in place for innocent co-owners or |ien holders of
forfeited property.

M5. PARKES said that there are, both in the bootl egging statutes
and in the drug statutes. She then read a portion of AS
04.16. 220(e) as an exanple of such a protection.

REPRESENTATI VE OGG asked for an exanple of the process used for
sei zing noney or negotiable instrunents.

LI EUTENANT STOREY explained that there nust be a direct nexus
between the noney and the illegal activity. If, during a
search, any noney is found, it taken into possession and
docunented; the noney is then held in the evidence |ocker unti
a court order allows further processing. He, too, nentioned the
statutory protections currently in place for innocent co-owners
and/or lien hol ders.

TAPE 04-46, SIDE B
Number 2363

REPRESENTATI VE SAMJELS asked about the possibility of altering
Section 7 such that forfeited itenms could be awarded to Vill age
Public Safety O ficer (VPSO prograns.

LI EUTENANT STOREY said that the DPS has struggled with that idea
in the past, but couldn't come up with a way to do it. He
nmentioned, however, that if the DOL could conme up wth sone
acceptabl e |l anguage regarding sharing forfeiture proceeds wth
the VPSO progranms, it could enhance the VPSO s drug and al coho

enforcement efforts. In response to further questions, he
detail ed how successfully-forfeited itens, or the proceeds from
such itens, get distributed either to local agencies, state
agencies, or the G- He offered some exanples of property that
gets forfeited, and noted that forfeited property, wth the
exception of firearnms, automatically becones the property of the
commi ssioner of the Departnment of Administration (DOA); the DOA
is then responsible for distributing that property or its
pr oceeds.

REPRESENTATI VE GRUENBERG of fered sonme remarks about |ien hol ders

of forfeited property and possible contractual agreenents
between |ien hol ders and owners.
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REPRESENTATI VE OGG turning attention back to Representative
Gruenberg's concern that Section 7 mght create a conflict of
i nterest, offered the suggestion that sinply having all
forfeited property, and proceeds from such, go into the G- would
prevent any conflict of interest.

Number 1963

SIDNEY K. BILLI NGSLEA, Attorney, Al aska Acadeny of Trial Lawers
(AATL), indicated that she would be discussing the sections of
the proposed CS that she has the nost concern with. She said:

The first section is Section 8, which is on page 5,
the second degree nurder section, and ny main concern
on that is the wunintended consequences that could
result from trying a person for nurder in the second
degree if one of their cohorts was killed in the

course of one of the listed felonies. The scenario
that | see happening quite comonly, that's a
potential downfall to this, is the fact that nost
residential burglaries - ... one of the predicate

felonies - [occur] between the hours of 2 and 6 in the
afternoon and they're commtted by young people
generally between the ages of ... 14 and ... 21. | f
one of these regular sort of kids who goes to high
school and (indisc.) going to burglarize one of their
nei ghbor's houses, and sonebody happens to be hone and
is taken by surprise [and] shoots one of theses
teenagers or young adults, the other teenagers can be
charged as adults with second degree nurder. | don't
think that the goal of the statute is to create
nmurderers out teenage burglars, but that could be one
of the uni ntended consequences.

The other thing that is a problem with sonme of the
other predicate felonies is that the governnent would
first have to prove, posthunmously, that the decedent
was in fact a codefendant, or wuld have been a
codefendant if they had lived, [and] they [were] not
sonebody who was nerely present at the tinme of the
al | eged of f ense. So, in a sense, the decedent would
have to be posthunously tried and found to be qguilty
in order to prove the second degree nmnurder charge
agai nst the accused, against the live defendant who
woul d be accused, there, of second degree nurder.
That doesn't neke sense to nme, and | think that
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jurisprudence has excluded codefendants for hundreds
of years partly because of that and partly because [ of
t he] notion that people should take personal
responsibility for their behavior: they know ngly
engage in a crime; therefore, they shouldn't (indisc.)
of being the victim of a crine if sonething happens

Nunber 1823

REPRESENTATI VE GARA asked why the exanple Ms. Billingslea used
doesn't already warrant a charge of nurder in the second degree.

MS. BILLINGSLEA relayed that under current law, if the person
who dies is one of the participants in the crinme, then co-
participants are not charged with second degree nurder; it is
only if soneone other than a participant dies that that charge
is |level ed agai nst those who were conmtting the crine.

CHAI R Mc@U RE concurred, and surm sed that the intent of Section
8 is to say that a life is a life and if soneone is killed
regardl ess of whether he/she is also engaged in the crine, then
those who are commtting the crime should be charged wth second

degree nurder. She indicated agreenent with Ms. Billingslea's
poi nt that having to prove posthunously that soneone was engaged
inan illegal activity could pose practical problens.

MS. BILLINGSLEA additionally pointed out that under Section 8,
it wuld not just be the kids who enter the house or place of
busi ness who could be charged with second degree nurder; that
charge would also be leveled at the kids who are outside waiting
in the car even if they had no idea that the kids inside were
attenpting to conmt a burglary.

CHAIR MGU RE said she agrees that there could be a problemwth
regard to proving posthunously who was engaged in the crine, but
said she disagrees with the argunent that what is being proposed
by Section 8 is a bad idea because it wuld turn a Kkid
attenpting to conmt a burglary into a nurderer, since such is
already the case if the person who dies is not a participant.

MS. BI LLI NGSLEA acknow edged that |atter point.
REPRESENTATI VE GRUENBERG suggested that the policy question
before the conmmittee is whether, in M. Billingslea s exanple

the kids who are waiting out in the car and who know nothing
about their friends' attenpt at burglary should be held
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responsible if soneone dies. He proposed that the commttee

reexam ne current law in light of that question. He surm sed
that doing so would also lead to the self-defense issues related
to gang activities. He added: "These cases, sone of them are
difficult to prosecute; unfortunately, ... that's life. Sone
cases are difficult to prosecute, other cases ... are difficult
to defend. But whether they are difficult to prosecute or

difficult to defend isn't the real issue; the real issue is
justice, fairness, and public policy."

Number 1524

CHAIR McGUI RE agreed, adding her belief that the "transferred
intent rules and the felony nurder rules" are sone of the nost
difficult public policy choices that the |egislature has because
sonebody ends up being charged with a higher level crinme than
that which he/she intended to commt. The state's current
policy, she surm sed, has been to say, "Just don't engage in
t hese serious, dangerous types of crines, because sonebody coul d
get hurt."”

REPRESENTATI VE GARA asked what the policy basis was for adopting
the | anguage currently in | aw

MS. BILLINGSLEA offered that it was perhaps an intention to say
that soneone who is killed while engaging in felonious crimna
activity doesn't get to be a crinme victim for exanple, "the
honeowner that kills you isn't a nurderer because he killed you
whil e he's defending his house,” she added.

REPRESENTATI VE GRUENBERG noted that Al aska, unlike nost other
states, allows the use deadly force to defend property. He
suggested that the question before the conmittee is whether to
puni sh the person in the car differently depending on who it is
that gets killed. He nentioned that he, too, would like to know
the rational behind the current |aw

CHAIR McGQUI RE surm sed that the unknowi ng person waiting in the
car mght well be charged as an acconplice but probably would
not be charged, or at |east could argue against being charged,
with the sanme level of crine as the persons who enter the
building with the intention of commtting a crine.

M5. PARKES agreed. If the prosecutor can't show that soneone
was an active participant, whether remaining in the car or going
into the building, then the prosecutor isn't going to be able to
charge or convict that person. She said that certainly there
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will be degrees of culpability, but noted that that wll be
factored in during the process. In response to a question by
Representative Gara, she acknow edged that soneone who is an
active participant in the comm ssion of a crinme is an acconplice
and is just as liable as the main perpetrators of the crinme for
the events that unfold.

Number 1199
REPRESENTATI VE GARA offered the foll owi ng scenari o:

You're a conspirator, you agree to commt the crine
with all these other kids; you're in the car, your job
is, you're the getaway driver. One of the kids goes
in, they rob the hone, they start running away, and
t he honeowner - angry, disturbed, scared, terrified -
shoots the kid running away. Under [Section 8] ...,
the kid sitting in the car is now guilty of nurder in
t he second degree, right?

V5. PARKES replied:

That's correct because the honmeowner isn't quilty.
The homeowner was acting lawfully, and ... the
hom ci de only occurred because of the conduct of those
peopl e going and robbing and burglarizing this hone.
It is their conduct that brought upon this foreseeable
consequence, which is what felony nmurder is based on

to begin with - it is a foreseeable consequence that
soneone could die during the course of the conm ssion
of one of these serious offenses. Ri ght now we say
[that] if it's a non-participant, we're going to
prosecute it, [but] ... if it is a participant, we're
not . And that's where, if the logic is, it's a

f oreseeabl e consequence soneone's going to die, isn't
[it] just as foreseeable [that] the honeowner's going
to be quicker on the trigger than the bad guy?

REPRESENTATI VE GARA r enar ked:

| have no problem with chargi ng sonebody w th nmurder
if they're in this tense situation and the homeowner
ends up getting off the first shot; | don't have a
problem with that. ... | do have a problem with the
[situation of] then the people leaving the scene of
the crinme - no longer a present danger to anybody -
and then sonebody deciding to blow away the Kkid
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anyway, like we had with the case of those kids who
commtted the prank at that car dealership on 15th
Avenue in Anchorage a nunber of years ago. It was the
property owner and he shot the kids in the back.

M5. PARKES rel ayed that that man was prosecut ed.
Nunber 1052

REPRESENTATI VE GARA asked whether Section 8 as currently witten
would allow a homeowner to shoot sonmeone who is no longer a
threat, for exanple, soneone who is leaving the property.
"Under this [proposed] statute, the kids have conmitted robbery
in the second degree and a ... Kkilling has occurred, so isn't

the kid sitting in the car, the getaway driver, still guilty
of murder in the second degree when the property owner shoots
the fleeing kid in the back?" he asked.

V5. PARKES replied:

An unlawful killing by the honmeowner - you know,
they're chasing them down the street - ... it's a
separate crinme, and ... | see your concern and |'d
have to take a look at it and think about your factual
scenario ..

CHAIR MGQUIRE interjected to say that what they did not want to
have happen is for soneone to use deadly force on a person who
is running away and then claim self defense. She observed that
that issue ought to be researched to see whether the |anguage in
Section 8 needs to be clarified to that effect.

REPRESENTATI VE GARA i ndi cated that he would do so.

REPRESENTATI VE SAMUELS surm sed that whether or not the driver
in the hypothetical exanple actually knew what was going on
woul d be a matter for the jury to determ ne.

MS. PARKES replied: "Absolutely; we would have to prove beyond
a reasonabl e doubt that that person knew that's what was going
to happen.”

REPRESENTATI VE OGG opined that if someone does sonething of
his/her own volition, then that person is responsible for what
occurs.

Number 0719
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REPRESENTATI VE GRUENBERG asked whether sonmeone who provides
burglary tools to a person who l|ater gets killed while
commtting a burglary would be charged with nurder in the second
degr ee. He then asked whether they should nmake a distinction
bet ween arnmed and unarnmed participants.

CHAIR McGQUIRE, in response to the latter question, opined that
because they live in Alaska, it should just be assunmed that
everyone i s arned.

M5. PARKES, in response to the fornmer question, said no, adding
that the person has to either commt the offense or attenpt to
commt the offense.

MS. BILLI NGSLEA, after remarking that Section 8 appears to still
need some work, turned attention to Section 9 of the proposed
CS, and said:

The major issue | take with making a ... crimnally
negligent act a felonious act is that our [Al aska]
Suprene Court has said that the difference between
civil and <crimnal negligence, quote, "while not
major, is distinct." And what it cones down to is
whether or not an act is a gross deviation from the
standard of care and [whether] that gross deviation is
sonething nore than the slight degree of negligence
required for civil torts. A really good discussion of
crimnal negligence conmes from the Hazel wod case that
you may be famliar with from our [Al aska] Suprene
Court in 1997, and | think that would be instructive

for the committee to review Negligence is
essentially carel essness, and crimnal negligence is,
quote, "sonething nore than carelessness but it
doesn't require a guilty mnd," and felonies are

Seri ous cri mes.

So it seens to be that if you convict sonebody of a
serious crinme wth an wequally serious level of
crimnal intent, it probably violates our due process

cl ause. Il ... think Alaska's due process clause
requires ... that society's interest in obtaining
conpl i ance W th [this | awj not out wei gh an
individual's interest in freedom from substantial
puni shnment if that person couldn't reasonably be
expected to avoid the violation. And | know that
sounds conplex, but let nme throw sonething out
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hypot heti cal | y. So the dangerous instrunment is
anything, and could be snow nmachines, snowboards,
skis, cars. You could have an individual who had a
few drinks at the top of Alyeska, or even a couple of
drinks at the top Al yeska, and skis or snowboards down
and hurts sonebody, causes serious physical injury as
defined by statute - which isn't that great ... a
standard to prove, it's physical injury that's
protracted - they could be charged with a fel ony.

Number 0501

And |I'm not sure that the commttee wants that to
happen in Al aska. There's carelessness that is
assault in the fourth degree, that causes physica
injury, and | think that that's sufficient for our
purposes. So having said that I'lIl nove on to ny next
problematic section that |I'm focusing on, which is
Section 12 on page 7 about crimnalizing third-party
cust odi ans. | don't know what the fiscal ... note on
this bill is, but I can tell you [that] crimnalizing
the failure of third-party custodians to do their duty
to report violations of bail - which is now a contenpt
of court [and] which is punishable by fines and/or
jail depending on the level of contenpt - wll have
the effect of reducing the nunber of volunteers to be
third-party custodi ans.

MS. BI LLI NGSLEA conti nued:

Al aska, Anchorage in particular, is addicted to third-
party custodians for conditions of Dbail release.
We'll have fewer people out of jail on pretrial
rel ease, [and that] would raise the cost of
i ncarcerating people. | can tell you that both jails
are full and they have "boats" in the roons now -
boats are those plastic sleds that people sleep in;
they're sleeping four, five, and six to a room right

now [in a] brand new jail. And if you prosecute
people for violating ... third-party custodian duties
under crimnal law, you may actually be incarcerating
nore people. So this is not a freebee. | don't think
the system is broken right now, |I'm not sure that
there's a need to fix [it]. I don't know where this
idea canme from | don't know why people need to

crimnalize nore and nore behavior by people who are
essentially no-crimnal-record volunteers [getting]
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people out [of] jail, essentially, doing the court

system a favor. So it's nuts to ne - that section is
nut s.

Number 0353
Self defense is the last issue ... and | just want to

briefly say that it does tie in, to a degree, with the
felony murder section that we tal ked about [earlier].
... |I've been practicing crimnal law up here since
1986 [and] |'ve been a |lawer since 1984. | see what
the State of Alaska prosecutes [and] | see what they
screen out; ... | represent people before they've been
charged with crines formally, [and] represent them
certainly, after. ... \What [Chair MCuire] said
earlier about Alaska being a place where you can
assunme everybody is arnmed, you know, we're all
citizens; everybody in this state is a citizen, and
that's the first thing that we need to not |ose sight
of .

W're all entitled to equal protection of the |aws,
we're all entitled to the right to self defense, and
we're all aware that this is a dangerous society.
Some of us live closer to the front |ines than others;
sone of us who nmake these laws live in the back, in
the rear, but we're aware, from our observation and
[fron] the fact that we actually pass |laws that perm:t
people to carry firearns in ever-growng quantities,
that it's dangerous. It's not a good idea, in ny
opinion, to carve out a group of citizens and deprive
them of a right to defend thenselves when, in fact,
they live on the front I|ines of this dangerous
soci ety.

MS. Bl LLI NGSLEA concl uded:

| think that the question of whether
reasonabl e self defense occurs in a case should be
left to ... other citizens sitting on a jury, and if a
person has reasonably defended hinself and that's
proved - that is, not disproved beyond a reasonable
doubt - then they'Il be acquitted. If they can't
produce sonme evidence - as our standard now - that
they defended thenselves in a reasonable way, they'll
be convicted. Depriving the alleged gangsters and the
all eged drug dealers - or the people who want to be
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gangsters [or] who mght want to be drug dealers - of
the right to self defense is not an equal protection.
And that's what | have to say. Thank you.

CHAI R MGUI RE thanked Ms. Billingslea for her comments.

REPRESENTATI VE GARA, turning attention back to Section 8, said
that there is only one possible circunstance that he has concern
about, that being if the honeowner shoots a participant in the
back and the other participants are charged with second degree
mur der . He suggested anending Section 8 such that it would
apply unless the killing was the result of illegal conduct by a
non- parti ci pant.

M5. BILLINGSLEA offered her recollection, however, of a case
wherein a honeowner shot a burglar in the back as the burglar

was fleeing the house. The burglar, a young man, was killed

but the honeowner was not prosecuted. She said, "You would have
to prove that his behavior was illegal over [vociferous self
defense and defense of property clains.] [ The previously

bracketed portion was not on tape but was taken from the Gavel
to Gavel recording on the Internet.]

TAPE 04-47, SIDE A

Number 0001

MS. BILLI NGSLEA continued: "I1'm not sure that you can carve out
a sufficient amendnent for that. It would add extra elenents to
the crinme; it would be sort of |ike the hearsay rule where the

exceptions consune the rule.™

REPRESENTATI VE GARA said he is confortable with the concept of
applying a charge of nurder in the second degree when soneone
creates an array of circunstances that are sonewhat foreseeable.

He remarked, however, "Except | draw the line at: it's not
foreseeable for, then, sonmebody else not related to you to then
go commt a crime, an illegal act, that [you then] get held

responsi ble for."

IVB. Bl LLI NGSLEA nentioned that foreseeability is usually
confined to conspiracy statutes, and pointed out that there is
no foreseeability clause in the statute pertaining to nurder in
t he second degree.

CHAIR McQUI RE asked interested parties to fax witten comments
to the commttee and rel ayed that HB 244 woul d be hel d over.
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[ Following was a brief discussion regarding when the bill would
be heard next, who had provided the proposed anendnents
currently in nenbers' packets, and what form further proposed
anmendnent s shoul d take. ]

HB 517 - SECURITY ACCOUNT BENEFI CI ARY DESI GNATI ON

Nunber 0425

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 517, "An Act relating to registration in
beneficiary form of certain security accounts, including certain
rei nvestment, investnent managenent, and custody accounts.”

REPRESENTATI VE ANDERSON, speaking as the chair of the House
Labor and Comerce Standing Commttee, sponsor of HB 517,
relayed that the bill wll permt an investnent managenent or
custody account with a trust conpany, or a trust division of a
bank with trust powers, to have a beneficiary designation take
effect upon the death of the owner. Under current |aw,
securities and brokerage accounts may have beneficiary
desi gnations take effect upon the death of the owner pursuant to
the Uniform Transfer-On-Death Security Registration Act.
However, the current definition in Alaska statutes regarding
security accounts is not broad enough to include investnent
managenment or custody accounts, which are generally used by
trust departnents.

REPRESENTATI VE ANDERSON rel ayed that HB 517 cones at the request

of Wells Fargo and will allow all of "these products" to avoid
probate by providing statutory authorization to use a
beneficiary designation. The bill wll also put banks' trust
departnments on an equal footing wth brokerage firns. The

probl em cannot be solved other than by statute, he opined, and
noted that several states have enacted simlar legislation in
the last three years, including California, |Idaho, 1owa,
M nnesota, and Washi ngton. He nentioned that nenbers' packets
contain a letter of support fromWll|s Fargo.

Number 0580

MARI BETH CONWAY, Trust Manager, Wells Fargo, offered her belief
that HB 517 is a sinple technical change to Alaska' s current
transfer on death (TOD) |aw. Current Al aska law, which was
initially drafted as a uniform state |aw, focuses on accounts
offered by brokerages and other financial institutions because
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it is generally assuned that bank accounts fall under another
statute. However, banks' trust departnents and trust conpanies
do have investnent nanagenent and custody accounts that are not
included in the ~current statutory definition of security
accounts. Consequently, security and brokerage accounts can
have a specified beneficiary designation that takes effect upon
the death of the owner - the form used is very simlar to the
beneficiary designation formused for |ife insurance policies or
i ndividual retirenent accounts (IRAs) - allowng probate to be
avoi ded, but investnent managenent accounts and custody accounts
of fered by banks do not yet have this flexibility.

M5. CONWAY renmarked that custoners of banks, however, expect
that investnent nanagenent accounts and custody accounts would
be handled the same way as simlar accounts are treated in
brokerage firms, and HB 517 would, in fact, make this possible.

Wt hout passage of the bill, investnent managenent accounts and
custody accounts, whether in a trust conmpany or in a trust
division of a bank, mnust go through probate. House Bill 517

allows for very sinple treatnent of beneficiary designations,
clarifies the definition of security account, and puts the sane
types of accounts held in different conpanies on equal footing
with regard to transfers on death. She nentioned that simlar
changes have recently been enacted in other states, that the
changes appear to be non-controversial, and that no one has
experienced problens with the changes. For these reasons, she
remar ked, Wells Fargo would appreciate the commttee's support
in passing HB 517.

M5. CONVAY, in response to questions, relayed that it is very
common for individuals to have investnment managenent accounts
through Wells Fargo's trust departnent even though such accounts
are not specifically trust accounts; the sane can be done via a
trust conpany, and these accounts are simlar to ones that can
be arranged through brokerage firns, which currently have forns
that allow for beneficiary designations to take effect upon
death of the account owners.

Number 0901

REPRESENTATI VE GRUENBERG turned attention to AS 13.33.310(b)(3),
whi ch uses the term"LDPS." He asked what "LDPS" stands for.

MS5. CONWAY said she was not sure.
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REPRESENTATI VE GRUENBERG asked whether the bill "just puts bank-
managed accounts on the same footing as brokerage-nmanaged
accounts."”

M5. CONWAY said that is correct. In response to another
question, she offered her recollection that the nopbdel Act was
adopted in whole, for the nost part, in Al aska.

REPRESENTATI VE GRUENBERG turned attention to page 2, lines 8 and
20, and asked what woul d be considered "cash equival ents".

M5. CONWAY offered as an exanpl e a noney market investnent fund.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 517.

REPRESENTATI VE ANDERSON, in response to a question, reiterated
his earlier comments regarding the perceived need for the bill

REPRESENTATI VE GARA noted that the bill is only a definition
section.

REPRESENTATI VE GRUENBERG offered that it is a definition section
for the Uniform Transfer-On-Death Security Registration Act,
which allows one to sinplify a transfer at the tinme of death and
avoid probate by setting up either a "pay on death (PCD)"

account or a "transfer on death (TOD)" account. He menti oned
that a POD wusually pertains to noney, whereas a TOD usually
pertains to securities. Such accounts are sinple ways of

ensuring that upon the death of the owner, the assets are passed
on to the beneficiary or beneficiaries wthout the need for
pr obat e.

Nunber 1297

REPRESENTATI VE GARA noved to report HB 517 out of commttee with
i ndi vidual recommendations and the acconpanying zero fiscal
[note]. There being no objection, HB 517 was reported from the
House Judiciary Standing Commttee.

HB 533 - | F UNREAS. AGENCY DELAY, COURT DECI DES

Nunber 1326

CHAI R Mc@J RE announced that the final order of business would
be HOUSE BILL NO 533, "An Act relating to the state's
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adm nistrative procedures and to judicial over si ght of
adm nistrative matters.”

Nunmber 1368

REPRESENTATI VE SAMJELS noved to adopt the proposed conmttee
substitute (CS) for HB 533, Version 23-LS1833\D, Bannister,
3/ 24/ 04, as the work draft. There being no objection, Version D
was before the commttee.

Number 1381
REPRESENTATI VE BRUCE WEYHRAUCH, Al aska State Legislature, as

chair of the House State Affairs Standing Commttee, sponsor of
HB 533, reviewed the changes enconpassed in Version D. On page

2, line 12, the word ["significant” is replaced by the word
"imediate"], and the sentence on page 2, lines 14-16, was
added. Representative Wyhrauch explained that for those

i ndi viduals who cone before an admnistrative |aw judge, the
decision is under advisenent for sone tinme, occasionally for
years or even decades. This can be quite frustrating for those
i ndividuals who have a permt or decision pending within the
purview of an agency hearing officer but no decision has been
reached. This legislation would allow the individual in the
af orenenti oned situation to ask the court to either enjoin the
agency to issue a decision sooner rather than |ater or take sone
ot her renedial step to that effect.

REPRESENTATI VE WEYHRAUCH pointed out that HB 533requires that
the individual notify the agency that if the agency doesn't

"nove," then it wll be taken to court. The individual wll
request a reason why no ruling is being nade. Representati ve
Weyhrauch posed a situation in which an individual has "a sinple
summary judgnent action.” An opposition and a reply is filed,
and the court then holds oral argunents. At that point, the
case is taken under advisenent and the record is closed. Si x
nonths from the day the case is under advisenent, the court has
to rule or its checks are wthheld. Al t hough delays don't

happen in every case, it's frustrating to the public when they
do.

CHAIR MGURE inquired as to the case in which the petitioner
continues to file appeals to delay the process because it's not
to the petitioner's benefit to obtain an ultimate result.

REPRESENTATI VE WEYHRAUCH acknowl edged that there are instances
in which soneone would file appeal and that individual wants a
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delay and doesn't want a decision to ever be issued. Those

i ndividuals don't have to act under this |egislation. "There's
no requirenment that they repair to a court to force a decision
maker of an agency," he clarified. Wth respect to the

Commercial Fisheries Entry Conmssion (CFEC), the |longer the
pending permt is under advisenent, the |onger the person has an
interimpermt and the |onger that person can continue to fish
Therefore, it's in the interest of sonmeone with zero points on
his/her permt to draw out the case. Representati ve Weyhrauch
reiterated that this legislation doesn't require that the CFEC
drag out a decision, rather it's a renedy in cases that are
where that is occurring.

REPRESENTATI VE SAMUELS offered his belief that in the suprene
court, if one justice can't make a decision within six nonths,
the case is passed to the next justice.

REPRESENTATI VE WEYHRAUCH said that from everything he has heard,
the [judiciary] is trying its best to put forth decisions in a
timely manner.

Nunmber 1746

REPRESENTATI VE GRUENBERG referred to AS 22.05.140, which says
that a judge may not receive a salary warrant until an affidavit
is signed specifying that no opinion or decision has been
unconpl eted or undecided by the justice for a period of nore

t han si x nonths. In the suprene court or the court of appeals,
which are multi-judge courts, this neans that there nust be an
opi ni on circulating Wi t hin t he [ si x- mont h] peri od.
Representative Guenberg said he believes that [w thhol ding
checks wuntil opinions or decisions are conpleted or decided]
wor ks.

REPRESENTATI VE SAMUELS pointed out that there are justices wth
work that is over six nonths old, but who have signed the
affidavit and received paynent. For those cases, there is no
renedy.

REPRESENTATI VE CGRUENBERG opined that the renedy would be wth
the Comm ssion on Judicial Conduct because that's filing a false
affidavit, which is against the judicial tenets.

REPRESENTATI VE GARA agreed that there are tinmes when the judges

have waited too long to issue opinions. However, one mnust Kkeep
in mnd that these judges have nunerous opinions before themto

HOUSE JUD COW TTEE - 28- March 24, 2004



deci de. He suggested that the commttee hear from the Al aska
Court System (ACS) on this issue.

REPRESENTATI VE GARA said he believes the legislation is a good
i dea, although he has a couple of concerns. He pointed out that
once the right of unreasonable delay is created, very
sophisticated parties are going to try to use this in the

adm ni strative process. In order to prevent abuse of the
process, Representative Gara suggested the sponsor exenpt
corporate tax and oil revenue cases from the |legislation
because, in a billion-dollar case, the parties will attenpt to

find any possible advantage in order to avoid or delay paying.
Representative Gara recalled a case involving the Anerada Hess
Corporation, which was a nultibillion-dollar case in which
parties on both sides did everything possible to obtain an
advantage, and said he didn't want to see this happen under HB
533.

Number 1929

REPRESENTATI VE GARA predicted that once this |egislation passes,
many of these notions will be filed in superior court. He
predicted that. If this is allowed too liberally, it could
delay the court process further. He asked whether the
"unreasonabl e del ay" | anguage could be maintained with

additional |anguage specifying a mninmal anount of tine [that
woul d have to pass] before the relief in court could be filed.

REPRESENTATI VE WEYHRAUCH i ndicated that the tineline should be
on a case-by-case basis. Furthernore, having exenptions wll
make it difficult to establish a state policy wth regard to
whi ch agenci es shoul d i ssue decisions quickly.

REPRESENTATI VE GARA acknow edged that perhaps such | anguage
isn't necessary. He noted that a provision [in Version D
allows one to request an alternative dispute-resolution process
i n superior court.

REPRESENTATI VE WEYHRAUCH clarified that the intent of the
|l egislation is to provide a nethod by which to force an agency
to issue a decision once it has been pending for an unreasonabl e
time. He went on to say:

| think that the key point here is ... the judicial
inquiry that's going to have to take place in this
kind of thing. Wen was the case filed before an

adm ni strative agency; how conplex was the record; how
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| ong has the case been under advisenent; is this the
best forumto re-litigate this case ...; or do we need
time for the admnistrative agency to cook on this;
and let's hear from the agency, on sone sort of
affidavit, that they're diligently working on this.

[ The judge wll say], "I"'mgoing ... to deny this and
|"mgoing to put ... the case under advisenent for six
nonths from today, and | want a notice from the
parties [regarding where the case is at that point; If
it's still ... being delayed at that point, then we'll
have another hearing in this court ... to hear from

the agency and the parties about the delay, and then
"1l make a decision at that point.”

So | think it's in the reasonable discretion of the
superior court judge not to clutter the calendar wth
these kind of agency appeals, but to ... [let] the
agency act on these kind of appeals [in] ... a
relatively tinmely way .... | think that every
reasonabl e judge knows that these agencies are going
to have sone backlog of cases to deal with, just like
t hey do.

REPRESENTATI VE OGG remarked that this provides a nice escape
val ve. He further remarked that he wi shes there was a way to
urge the federal judiciary to such quick action.

REPRESENTATI VE WEYHRAUCH said he has worked with adm nistrative
agenci es who say they can't help and specify that the agency has
to be asked for an expedited decision, but that doesn't go
anywher e. He concluded by stating that he agrees wth
Representative (gg.

CHAIR MGU RE recalled dealing with the regul ations surroundi ng
shell fish farm ng. In 1984, the Aquatic Farm Act was adopted

it mude it clear that aquatic farmng was allowed so |ong as
certain criteria were net. However, in 2002, sonme issues were
still not resolved. Chair McQuire characterized [HB 533] as a
good tool, but said she hopes that it doesn't have to be used
of ten.

Nunber 2324
DAVI D STANCLI FF, Staff to Senator CGene Therriault, Al aska State
Legi sl ature, on behalf of Senator Therriault, the sponsor of SB

333, conpanion bill to HB 533, infornmed the commttee that he
has sone statistics that m ght provide some confort. He pointed
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out that [the legislation] is building standards with regard to
a reasonable tineframe in order to provide guidance to the
courts. There is a diversity of tinmeframes that range from
those that are required by statute, those that are required by
federal |aw, and others that are open-ended.

Nunber 2345

JAN DeYOUNG Assistant Attorney Ceneral, Labor and State Affairs
Section, GCuvil D vision (Anchorage), Departnent of Law (DQL),
informed the <conmttee that she handles enpl oynent and
admnistrative law issues at the DOL. She noted her previous
experience as a hearing officer for the state for seven years.
Ms. DeYoung nentioned that the DOL has been working with the
bill sponsor to address sone of the departnment's concerns. The
DOL is pleased to see sonme of that work incorporated into
[Version D], she remarked, because a chief concern with the
ori gi nal | egislation was the absence of notice to the
adm ni strative agency that an individual involved in the hearing
was going to go to court to seek a renedy for del ay.

TAPE 04-47, SIDE B
Number 2380

M5. DeYOUNG rel ayed, however, that the DOL had al so recomrended
a mnimm of 30 days before the individual could go to court
after providing notice; that 30-day tinmeframe would allow the
agency the opportunity to do respond to the concern and to
di scover the particular harm being caused to the individual by
the delay in the hearing. She pointed out that the judicial
process isn't going to be fast, so if a remedy could be obtained
within 30 days, the individual would probably fair much better

than through assistance from the court. Ms. DeYoung said she
doesn't believe the 15 days specified in Version D is enough
time to allow the agency to "clean house"; the [15-day
timeframe] will be a problem particularly for those agencies

whose decision nmekers are volunteers on boards and conm ssions.
In the aforenentioned situation, it could sinply take the entire
15 days to get in touch with and poll the nenbers.

M5. DeYOUNG reiterated the DOL's appreciation for the notice
provision, as well as for the <change in |anguage from
"significant” to "immedi ate" because it wll provide guidance
with regard to what mght be required for the courts to
i ntervene.

Number 2273
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M5. DeYOUNG then turned to the actual renedies [on page 2, lines
20-25] that the judge would be able to award if it appeared that
there was unreasonable delay. Enjoining the admnistrative
proceedi ng and determining the matter would be unusual for the
court to do, and it remains wunclear how the court would
substitute itself for the agency. She questioned what
procedures the court would follow if there is already a hearing.
In many cases, the courts don't have the power to do sone of the
t hi ngs agenci es do.

M5. DeYOUNG turned to the ability of the judge to order an
adm nistrative matter to be handled by another form of dispute
resol ution. Nor mal | y, alternate dispute resolution is
vol unt ary. Furthernore, parties often agree to share the
expense when there is agreenent to proceed with an alternate
form of dispute resolution. She inquired as to how a conpul sory
alternate dispute resolution would actually work and who would
bear the expense of it.

M5. DeYOUNG stated that there are already other opportunities,
at least for sone adm nistrative agencies, to address concerns
about del ay. Therefore, she said, the DOL questions possible
duplication and inconsistencies with some of those renedies.
For exanple, the admnistrative procedure that provides the
superior court the authority to enjoin an adm nistrative action
beyond the scope of the agency's adm nistrative powers also has
the ability to order the admnistrative agency to act or
initiate action when it's withholding that action. At |east for
Adm ni strative Procedure Act (APA) agencies, there is sone
recourse already in statute to address sone of the concerns
rai sed. For those agencies not subject to the APA, statute has
provi sions addressing delay and undue delay. Therefore, it
would be ideal if this legislation could coordinate [wth those
statutes] in order to make sure that the renedies fit together
wi t hout overl ap.

M5. DeYOUNG recalling an earlier comment that it's not always
in the interest of an individual or a non-governnent party for
the proceeding to be decided quickly, she said she found it
interesting to note that this legislation is limted to non-
government parties, because state and political subdivisions do
appear as parties before state agencies. Ms. DeYoung expressed
her appreciation to the sponsor and the conmmttee.

Number 2098
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REPRESENTATI VE GRUENBERG offered his belief that legislation [on
page 2, line 31, through page 3, line 3] changes the Al aska
Rul es of Appellate Procedure because it nakes the judicia
decision not to issue an order and keeps the proceeding in the

adm nistrative agency a final "appeal abl e" order. The
aforenentioned will have a mmjor inpact on the practice of
appellate law in so far as this involves appeals from
adm ni strative agencies. He suggested that if this provision
[ necessitates] an anendnent to one of the appellate rules, the
bill ought to be held over in order to obtain information on
this mat t er from soneone practicing in this ar ea.
Representative Guenberg posited that the real question is:
Wat is a final, "appealable" order from an admnistrative
agency?

MR. STANCLI FF noted his appreciation for the DOL's suggestions.
He explained that the 15-day limt is based on the fact that
with nost admnistrative comunications with the public, the
agency reserves 30 days and requires the public to respond
within 15 days. In a nmenorandum |aying out concerns, it was
brought out that it shouldn't take an agency 30 days to agree to
work on a matter once a party has approached the agency saying
it wll exercise this option if [no action is taken]. He agreed
that the |anguage change from ["significant"] to "imrediate" is
a good change. M. Stancliff said, "On sonme of the other
i ssues, we don't think that the court systemw Il have a problem
interpreting how they want to deal with the dispute at hand.”
He remarked that M. Woliver testified in a Senate conmttee
that in nost cases, it's anticipated that the courts are sinply
going to say they agree that it's taking a long tinme, and ask
the agency to hurry things up.

MR. STANCLI FF opined that knowing this legislation is in place

wi || change the way agencies do business. Regardi ng a possible
court rule change, he said that the drafters were instructed to
not include anything in the bill that would require a court rule
change.

CHAIR MGQJURE asked if the 15-day standard to which M.
Stancliff referred was 15 busi ness days or just 15 days.

MR. STANCLI FF expl ained that the 15 days would begin on the day
that the envel ope goes into the postal system He relayed his
belief that [Version Dl net in the mddle with the DOL and net
its primary goals in this conprom se, but acknow edged that it's
the commttee's prerogative to choose to go further.
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Nunber 1854

CHAIR MGU RE asked whether there is any concern that once
notice is given, there could be a threat of retribution.

MR. STANCLI FF said he hopes such wouldn't occur. He also said
that he could see how 30 days could allow the departnent to
prepare a case, knowing it was going to court. He said it would
also allow tinme to poll the boards and comm ssions, though in
today's electronic world, 30 days seens nore than adequate.

REPRESENTATI VE GARA opined that if the intent is to send a
nessage to the agency to obtain a decision, then a 15-day |imt
woul d probably back the agency into a corner. He pondered
whet her 30 days would, in a nore conplex case, provide tinme for
the agency to issue a deci sion.

MR. STANCLI FF acknowl edged that to be a consideration.

REPRESENTATI VE GRUENBERG noted that Rule 42(c)(3) of the Al aska
Rul es of Civil Procedure reads in part:

Notice of change of judge is tinely if filed before
the commencenent of trial and within five days after
notice that the case has been assigned to a specific
j udge.

REPRESENTATI VE GRUENBERG recalled that the courts have ruled
that a person |ooses his/her right if he/she hasn't actually
filed the docunent in court on that date. Therefore, it's not
enough to put it in the mail on that date. This legislation
refers to providing the state agency witten notice, which he
pointed out rmay be read as having filed the docunent with the
agency on that date. This is a very anbiguous term he said.
Therefore, if the intent is to have nmailed the [docunent], then
that should be specified so that there is no question.

REPRESENTATI VE CGRUENBERG referred to M. Stancliff's testinony
that there is no intent to inpact the court rules. He offered
his belief that the |anguage on page 2, line 31, through page 3,
line 3, seens problematic because it may be saying, "appealing

the failure of the court to provide relief”. Therefore, the
| anguage, "as if the person had not filed a petition" 1is
nmeani ngl ess because the appeal 1is occurring because of a

deci sion by the superior court.

Number 1634
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REPRESENTATI VE OGG said the | anguage on page 2, line 31, through
page 3, line 3, seens to say that if the superior court decides
the party isn't eligible for judicial relief under subsection
(a) of Section 2, then the party has the right to continue the
adm ni strative procedure and make any other appeal it has to the
court. He surmsed that Representative G uenberg is saying that
if the superior court makes a decision that is inproper under
this statute, then the party would also have the right to take
the superior court decision through the [suprenme] court route.
He enphasized that [the party] isn't denied anything, and
therefore he finds the | anguage to be clear.

REPRESENTATI VE GRUENBERG hi ghlighted the use of the term "right

of appeal”, and said, "You wouldn't necessarily be taking a
right of appeal from that, you'd be taking a petition for a
revi ew. " The decision of the superior court to allow the

adm nistrative agency to go forward isn't a final decision, and
therefore "you can't quote appeal fromthat, you can only take a
petition for review " he added.

MR. STANCLIFF offered to research this issue, and noted that he
is open to a better way of achieving the earlier-stated intent.

[ HB 533, Version D, was held over.]
ADJ QURNVENT
Number 1555

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 4:00 p. m
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