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HOUSE BI LL NO. 428

"An Act relating to «civil liability for acts related to
obtaining alcohol for persons under 21 years of age or for
persons under 21 years of age being on |licensed prem ses.”

- MOVED CSHB 428(JUD) OUT OF COWM TTEE

HOUSE BI LL NO 472

"An Act relating to clains for personal injury or wongful death
agai nst health care providers; and providing for an effective
date."

- HEARD AND HELD

HOUSE BI LL NO. 423
"An Act relating to accidents involving the vehicle of a person
under the influence of an alcoholic beverage; and providing for
an effective date.”

- HEARD AND HELD
HOUSE BI LL NO. 351
"An Act relating to the devices, including carbon nonoxide
detection devices, required in dwellings; and providing for an
effective date."

- MOVED CSHB 351(JUD) QUT OF COW TTEE
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HOUSE BI LL NO. 244

"An Act relating to the Code of Crimnal Procedure; relating to
defenses, affirmative defenses, and justifications to certain
crimnal acts; relating to rights of prisoners after arrest;
relating to discovery, immunity from prosecution, notice of
defenses, admssibility of certain evidence, and right to
representation in crimnal proceedings; relating to sentencing,
probation, and discretionary parole; anending Rule 16, Al aska
Rules of Crimnal Procedure, and Rules 404, 412, 609, and 803,
Al aska Rul es of Evidence; and providing for an effective date."

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
BILL: HB 428

SHORT TITLE: ClVIL PENALTY: UNDERAGE ALCOHOL PURCHASES
SPONSOR(S): REPRESENTATI VE(S) MEYER

02/ 04/ 04 (H READ THE FI RST Tl ME - REFERRALS
02/ 04/ 04 (H L&C, JUD
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02/ 26/ 04 (H GUTTENBERG, GATTO
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03/ 18/ 04 (H Heard & Held
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BILL: HB 472
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02/ 16/ 04 (H READ THE FI RST TI ME - REFERRALS
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03/ 05/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
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03/ 16/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
03/ 16/ 04 (H) Heard & Hel d

03/ 16/ 04 (H) M NUTE( JUD)

03/ 19/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 423
SHORT TI TLE: TAXI CAB DRI VER LI ABI LI TY
SPONSCR( S) : REPRESENTATI VE(S) ANDERSON

02/ 02/ 04 (H READ THE FI RST Tl ME - REFERRALS

02/ 02/ 04 (H JUuD

02/ 02/ 04 (H STA REFERRAL ADDED AFTER JUD

02/ 09/ 04 (H REFERRAL ORDER CHANGED

02/ 09/ 04 (H STA, JUD

02/ 10/ 04 (H STA AT 8: 00 AM CAPI TCL 102

02/ 10/ 04 (H) <Bi || Hearing Postponed>

03/ 02/ 04 (H STA AT 8: 00 AM CAPI TOL 102

03/ 02/ 04 (H Heard & Held

03/ 02/ 04 (H M NUTE( STA)

03/ 05/ 04 (H STA AT 8: 00 AM CAPI TCL 102

03/ 05/ 04 (H Heard & Held

03/ 05/ 04 (H M NUTE( STA)

03/ 09/ 04 (H STA AT 8: 00 AM CAPI TCL 102

03/ 09/ 04 (H Moved CSHB 423(STA) Qut of Conmittee
03/ 09/ 04 (H M NUTE( STA)

03/ 12/ 04 (H) STA RPT CS(STA) NT 3DP 3NR 1AM

03/ 12/ 04 (H DP: SEATON, HOLM LYNN; NR: COGHI LL,
03/ 12/ 04 (H BERKOW TZ, WEYHRAUCH, AM GRUENBERG
03/ 19/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 351
SHORT TI TLE: CARBON MONOXI DE DETECTI ON DEVI CES
SPONSCR( S) : REPRESENTATI VE(S) GATTO, GRUENBERG

01/ 12/ 04 (H) PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FIRST TIME - REFERRALS

01/ 12/ 04 (H L&C, STA

01/ 21/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

01/ 21/ 04 (H) Heard & Hel d

01/ 21/ 04 (H M NUTE( L&C)

01/ 23/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

01/ 23/ 04 (H) Moved CSHB 351(L&C) Qut of Committee
01/ 23/ 04 (H M NUTE( L&C)

01/ 26/ 04 (H) L&C RPT CS(L&C) 5DP

01/ 26/ 04 (H DP: CRAWFORD, LYNN, GATTO, GUTTENBERG,
01/ 26/ 04 (H ANDERSON

02/ 19/ 04 (H) STA AT 8:00 AM CAPI TOL 102
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02/ 19/ 04 (H Schedul ed But Not Heard

02/ 26/ 04 (H) STA AT 8: 00 AM CAPI TOL 102

02/ 26/ 04 (H) Moved CSHB 351( STA) Qut of Conmittee
02/ 26/ 04 (H M NUTE( STA)

03/ 01/ 04 (H) STA RPT CS(STA) 3DP 1DNP 3NR

03/ 01/ 04 (H DP: GRUENBERG, SEATON, LYNN;
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BILL: HB 244
SHORT TI TLE: CRI M NAL LAW SENTENCI NG PROBATI ON PARCLE
SPONSCR(S): RULES BY REQUEST OF THE GOVERNOR

04/ 04/ 03 (H READ THE FI RST TI ME - REFERRALS
04/ 04/ 03 (H JUD, FIN

04/ 14/ 03 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 14/ 03 (H Heard & Held

04/ 14/ 03 (H) M NUTE( JUD)

04/ 25/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 25/ 03 (H -- Meeting Postponed --

05/ 07/ 03 (H JUD AT 1: 00 PM CAPI TOL 120

05/ 07/ 03 (H Schedul ed But Not Heard

05/ 08/ 03 (H JUD AT 3:30 PM CAPI TOL 120

05/ 08/ 03 (H Heard & Held

05/ 08/ 03 (H M NUTE( JUD)

05/ 09/ 03 (H JUD AT 1:00 PM CAPI TOL 120

05/ 09/ 03 (H Moved CSHB 244(JUD) Qut of Committee
05/ 09/ 03 (H M NUTE( JUD)

05/ 12/ 03 (H JUD RPT CS(JUD) NT 1DP 1DNP 4NR
05/ 12/ 03 (H DP: SAMUELS; DNP: GARA; NR HOLM
05/ 12/ 03 (H OGG, CRUENBERG, MCGUI RE

05/ 13/ 03 (H FIN AT 1:30 PM HOUSE FI NANCE 519
05/ 13/ 03 (H -- Meeting Cancel ed --

05/ 14/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 14/ 03 (H Heard & Held

05/ 14/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H FIN AT 8:30 AM HOUSE FI NANCE 519
05/ 15/ 03 (H Moved CSHB 244(JUD) Qut of Committee
05/ 15/ 03 (H M NUTE( FI N)

05/ 15/ 03 (H FIN RPT CS(JUD) NT 2DNP 4NR 4AM
05/ 15/ 03 (H DNP: KERTTULA, FOSTER, NR MOSES,
05/ 15/ 03 (H CHENAULT, HARRI'S, WLLIAMS, AM HAVKER,
05/ 15/ 03 (H STOLTZE, BERKOW TZ, WH TAKER

05/ 15/ 03 (H RETURNED TO JUD COW TTEE

05/ 15/ 03 (H I N JUDI Cl ARY
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03/ 19/ 04 (H) JUD AT 1:00 PM CAPI TOL 120
W TNESS REG STER

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 428.

JERRY LUCKHAUPT, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT: Spoke as the drafter of HB 428.

O. C. MADDEN I11, WManager

Per sonnel and Loss Prevention

Brown Jug, Inc.

Anchor age, Al aska

POSI TI ON  STATEMENT: Answered questions wth regard to Brown
Jug's use of the Anchorage ordinance mrrored in HB 428.

DALE FOX

Cabaret Hotel Restaurant & Retailers Association (CHARR)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 428, answered
guesti ons.

ALLI SON MENDEL, Attorney at Law

Al aska Acadeny of Trial Lawyers (AATL)
Anchor age, Al aska

POSI TI ON STATEMENT: Testified on HB 472.

M CHAEL L. LESSMEI ER, Attorney at Law

Lessneier & Wnters; Lobbyi st

for State Farm I nsurance Conpany ("State Farni)

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of [CSHB 423, Version

1.

JIM SHI NE JR, Staff

to Representative Tom Anderson

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HB 423 on Dbehalf of
Represent ati ve Anderson, sponsor.
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LI NDA W LSON, Deputy Director

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 423.

REPRESENTATI VE CARL GATTO

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as one of the prine sponsors of
HB 351.

KELLY NI COLELLO, Assistant State Fire Marshall

Central Ofice

Division of Fire Prevention

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified that the [division] is in favor
of [Version V of HB 351].

SUSAN A. PARKES, Deputy Attorney General

Central Ofice

Crimnal Division

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Presented the proposed committee substitute
(CS) for HB 244 on behalf of the adm nistration.

ACTI ON NARRATI VE

TAPE 04-41, SIDE A

Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:15 p.m Represent ati ves
McGQuire, Anderson, Sanuels, Gara, and Gruenberg were present at
the call to order. She noted that Representative Ogg was
excused.

HB 428 - CIVIL PENALTY: UNDERAGE ALCOHOL PURCHASES

Nunber 0102
CHAIR Mc@U RE announced that the first order of business would

be HOUSE BILL NO. 428, "An Act relating to civil liability for
acts related to obtaining alcohol for persons under 21 years of
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age or for persons under 21 years of age being on licensed
prem ses. "

Nunmber 0136

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor
remnded the commttee that at the last hearing on HB 428,
Conceptual Anmendnent 3 was left pending due to the need for
| egal assi stance.

Number 0245

JERRY L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency, turned to the question of why he drafted HB 428 as he
did, without having mnors being sued directly [and] disallow ng
recovery against anyone violating Title 4 statutes. He
explained that he drafted HB 428 after receiving a request to
follow AS 09.68.110, which is a "civil liability for
shoplifting" statute that already inposes a simlar procedure
for allowing storeowners to recover civil penalties against
m nors and ot hers who shoplift. The aforenentioned procedure is
identical to the one used in HB 428. He expl ai ned that he took
that approach due to the inherent problenms in suing mnors.
Al though a m nor can be sued or can sue soneone else, there are
limtations. One of the Iimtations found under [Rule 4 of the
Al aska Rules of Civil Procedure] specifies that both the m nor
and the parent or |egal guardian has to be served as a condition
precedent to maintaining the suit. Furthernore, if one attenpts
to sue a mnor, the court has to ensure that the mnor's |egal
guardi an defends the suit on the mnor's behalf because the
interests of the mnor and the parent [or legal guardian] my
differ in sone situations.

MR,  LUCKHAUPT pointed out that just last vyear, the Al aska
Suprene Court provided a decision specifying that a mnor,
through a next friend or legal guardian, can sue another

i ndi vi dual . However, the mnor can't defend through a next
friend, and therefore a legal guardian has to mamintain the
defense on behalf of the m nor. M . Luckhaupt further pointed

out that the court's decision last year specified that the
parent can't defend the mnor pro se wthout an attorney.
Therefore, at a mninum an attorney would have to be hired in
t hese cases. Moreover, a default judgnment against a mnor can't
be obtained in a situation in which the m nor doesn't answer the
suit, because one can't assunme that a mnor is waiving his or
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her rights to defend. M. Luckhaupt said he basically tried to
avoi d the aforenentioned probl ens.

REPRESENTATI VE SAMUJELS surm sed that the best approach for the
mnor is to not be present.

Nunmber 0552

MR,  LUCKHAUPT said that although a default judgnent can be
obt ai ned, it means nothing. He informed the conmmttee that in
Al aska one can enter into a contract with a mnor, but when that
m nor reaches the age of mpjority, he/she can void the contract
if he/she so chooses. The aforenentioned is why banks won't
setup loans wth mnors unless the parent co-signs. M.
Luckhaupt observed that it seens easier to avoid the questions
surrounding mnors, and just inpose the penalties on 18-year-
olds or enmancipated mnors or the [mnor's] parents. The
aforenentioned is what the legislature choose to do with the
shoplifting civil penalty statute.

REPRESENTATI VE GRUENBERG comment ed t hat this isn't a
constitutional issue. Representative Guenberg read from the
Shi el ds v. Cape Fox Corporation case as foll ows:

Alaska Civil Rule 17(c) governs this issue.2 The
second sentence of this rule nmakes clear that while a
next friend may sue on behalf of a mnor, she nay not
defend a suit against a mnor. Further, a next friend
cannot generally represent a mnor, even as a
plaintiff, wthout counsel.3

As noted, [the nother], acting pro se, filed an answer
for [the child] as [the child s] next friend. Thus
[the child] was not properly represented and the trial
court should have appointed a guardian ad litem or
entered some other appropriate protective order on
[the child s] behalf pursuant to CGvil Rule 17(c).
However, this error does not require reversal in this
case because [the child] turned eighteen al nost a year
before trial. She becane an adult after the case was
filed but before any events had occurred in pretrial
practice that mght prejudice her interests. Once she
becane an adult she was, in the eyes of the |aw,
conpetent to represent herself and was no |onger
entitled to protection under the rule.4 Absent a
showing of prejudice resulting from her lack of
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representation or protection before she turned
ei ghteen, the error was harnl ess. 5

Nunber 0871

REPRESENTATI VE GRUENBERG read Rule 17(c) of the Al aska Rul es of
Cvil Procedure:

(c) Infants or Inconpetent Persons. Whenever an
infant or inconpetent person has a representative,
such as a general guardian, committee, conservator, or
other like fiduciary, the representative nmay sue or
defend on behalf of the infant or inconpetent person.
An infant or inconpetent person who does not have a
duly appointed representative nay sue by a next friend
or by a guardian ad litem The court shall appoint a
guardian ad litem for an infant or inconpetent person
not otherwi se represented in an action or shall make
such other order as it deens proper for the protection
of the infant or inconpetent person.

REPRESENTATI VE GRUENBERG hi ghlighted that the |ast sentence of
Rule 17(c) was interpreted by the court to preclude the next
friend from defending a suit against a mnor, although the
| anguage of Rule 17(c) doesn't specify that explicitly.
Representati ve G uenber g of fered hi s under st andi ng of
yesterday's testinony from M. Madden and others that these
cases generally don't go to trial, and that the procedure
foll owed by |icensees such as Brown Jug, Inc. ("Brown Jug"), is
wel | established and there hasn't really been a problemwth it.
Therefore, Representative G uenberg surmsed that the cure would
be to sinply say that if [a licensee] is proceeding against a
mnor, the [licensee], in its witten notice to the mnor,
advise the mnor of his or her rights under the Shields case
[and] Rule 17(c). The aforenentioned should be a fairly sinple
formto prepare and could be included in the notice [sent by the
licensee] that is sent to the mnor as well as the mnor's
parent or |egal guardian, he opined.

MR. LUCKHAUPT expressed concern that what Representati ve
Guenberg is proposing requests that the waiver execute sone
sort of settlenment agreenent. However, the mnor doesn't have
the capacity to execute the settlenent agreenent and, thus,
merely including the notice doesn't necessarily satisfy anything
because the mnor still doesn't have a right to execute the
sett| enment or waive any rights the mnor m ght have.

HOUSE JUD COW TTEE - 9- March 19, 2004



Furthernmore, the mnor doesn't necessarily know what those
rights are.

REPRESENTATI VE GRUENBERG surmi sed, then, that the procedure
being practiced in Anchorage for sone tinme is technically
illegal.

MR, LUCKHAUPT said it could be problematic.

REPRESENTATI VE GRUENBERG pointed out that it seens that no one
has raised that as an issue. Wth regard to waiving any rights,
the party who is really waiving his or her right to proceed is
the [licensee]. The problem would only arise if the [licensee]
brought a suit despite the mnor going through the process.
Representative Guenberg said that [his proposal] would ratify
sonet hing that has been in place for sone tine.

Nunber 1201

REPRESENTATI VE SAMUELS pointed out that there is a difference
between a mnor under the age of 18 and an individual who is
considered a mnor for the drinking age. Representative Sanuel s
said he assuned that the "Hey Mster"” group outside the |iquor
store are 18- to 20-year-olds rather than 14-year-olds. "Are we
i ncluding nost of then?" he asked. He al so asked whether the
Anchor age ordi nance provides a renedy for those mnors under
age 18 as opposed to the "under 21 years of age" m nors.

REPRESENTATIVE MEYER relayed his understanding that M.
Luckhaupt basically mrrored what was in the Anchorage ordi nance

in HB 428. Representative Meyer said he didn't believe the
Anchorage ordinance addresses what Representative Sanuels is
di scussi ng. Representative Meyer comented that if he were

Brown Jug and a state |aw becanme too conplicated, he would just
use the Anchorage ordi nance. Representative Meyer posited that
nost of those being [arrested] by Brown Jug are over age 18.

REPRESENTATI VE GRUENBERG asked whether Brown Jug exclusively
targets those who are over age 18.

Nunber 1265
O C. MADDEN 111, Manager, Personnel and Loss Prevention, Brown
Jug, Inc. ("Brown Jug"), responded that the youngest person

Brown Jug has dealt with was 15 years of age. He relayed that
for all the reasons stated by [M. Luckhaupt], Brown Jug doesn't
enter into any witten agreenents with a mnor under the age of
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18; rather, Brown Jug deals strictly with the parents. He
explained that a letter is sent to the mnor, who nust have
hi s/ her parent's invol venent.

REPRESENTATI VE GARA recalled reading an article that specified
that Brown Jug has tried to use Anchorage's ordinance about 900
tinmes since 1998, and inquired as to why the statute 1is
necessary.

MR. MADDEN answered that after the article ran, he received
calls fromlicensees in other areas of the state who would |ike
to do the sane thing, but they can't because there is no civil-
penalty provision in place that would allow themto utilize the
same program M . Madden enphasized that this is an effective
tool that [Brown Jug] would like to see replicated throughout
the state.

Nunmber 1383

REPRESENTATI VE GRUENBERG [w t hdrew Conceptual Anendnent 3]. He
then turned attention to page 1, line 14, and asked if this is
al ready existing | anguage or was devel oped by M. Luckhaupt.

MR,  LUCKHAUPT specified that he used the I|anguage from AS
09.68.110 and then added the provisions from the Anchorage
or di nance.

Number 1477

REPRESENTATI VE GRUENBERG poi nted out that on page 2, line 1, the
| anguage "by first <class mil" seenms to be msplaced.
Therefore, he noved that the conmttee adopt Anmendnent 4, as
fol |l ows:

Page 2, line 1:
Delete "by first class mail"

Page 1, line 14, after "send":

Insert ", by first class mail,"

CHAIR MGU RE asked whether there were any objections to
Amendnent 4. There being none, Anmendnent 4 was adopt ed.

REPRESENTATI VE GRUENBERG asked if the Departnent of Law is the

nost appropriate departnent to pronulgate the regulations for
this.
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MR. LUCKHAUPT answered that this is simlar to the procedure in
AS 09.68.110 and the Departnent of Law is the departnent
identified in that statute.

REPRESENTATI VE GRUENBERG of fered his belief that the Departnent
of Law doesn't generally promul gate regulations for the |iquor.

REPRESENTATI VE MEYER renmarked that since this legislation deals
with civil law it would seem appropriate that the Departnent of
Law pronul gate the regul ations.

MR. LUCKHAUPT expl ained that he specified the Departnent of Law
because the procedure is basically the sane [as the procedure
used with shoplifting] and doesn't have anything to do with the
intricacies of | i quor | icenses or al cohol and beverage
managenent in Alaska. He said the regulations [for shoplifting]
and [under age solicitation of an alcoholic beverage] should
basically be identical

REPRESENTATI VE GRUENBERG expressed the need to check with [the
Department of Law] on that. He then turned attention to page 2,
line 5, and suggested that "that" should be "a".

MR, LUCKHAUPT answered that "a" woul d be acceptabl e.
Nunmber 1625

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnent 5, as follows:

Page 2, line 5:
Delete "that"
I nsert "a

CHAIR MGU RE asked whether there were any objections to
Amendnent 5. There being none, Anmendnent 5 was adopt ed.

REPRESENTATI VE GARA asked whether the existing statute regarding
i mposing a fine against shoplifters and sending that fine to the
busi ness that was shoplifted relates to all businesses.

MR. LUCKHAUPT answered that it applies to all businesses. He
specified that it isn't a fine but rather a civil penalty.

REPRESENTATI VE GARA asked if he is correct that since the

exi stence of the Anchorage ordi nance, Brown Jug has attenpted to
i npose these fines in about 900 cases.
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MR. MADDEN replied, "Nine hundred of the fake ID cases, yes."
In further response to Representative Gara, M. Madden specified
that since Anchorage's ordinance has been in effect, Brown Jug
has been able to [inpose fines] in 20 cases. Wth regard to
those cases, M. Midden said he didn't believe [that the fine]
has been nore than $300. Most everyone has signed up for the
di versi on program M. Madden said he couldn't provide the
commttee with an estimate on the anmount of fines collected from
fake |1 Ds because those are difficult to collect on due to the
fact that fraudulent information is used. He said he didn't
believe that the nunber of fake ID cases Brown Jug has coll ected
on isn't a high nunber and, furthernore, many of the collections
are negotiated down. In further response to Representative
Gara, M. Madden reiterated that wth such cases, virtually all
attended the diversion program but couldn't estimte how many
of the fake ID cases resulted in the young person attending the
di versi on program

Nunber 1707

REPRESENTATI VE GARA asked whet her [Brown Jug] has collected nore
revenue, in the formof fines, than the expenses for enforcenent
and the diversion program

MR. MADDEN relayed that on a $300 diversion program the
enpl oyee receives a $250 bonus, there are a couple of hours of
adm nistrative tine, and there are postage and filing costs.
And before one reaches that point, tw to three hours, at

mninmum are spent by security personnel involved in the
si tuation. He remarked that this can be a fairly expensive
proposition to do. Part of the reason the civil penalty was

used was to help sonme of the snaller operators be able to afford
security services that they wouldn't otherwise be able to
utilize.

REPRESENTATI VE GARA said that he has no problem inposing a fine
if the nmoney is going to education, diversion, or treatnent.
However, he opined, it is problematic if the conpanies |evying
the fines were going to nerely keep the noney. Therefore, he
had suggested obtaining a commitnent from the nenbers of the
Cabaret Hotel Restaurant & Retailers Association (CHARR) that
they would endeavor to use the noney for the aforenentioned
pur poses. However, he noted, the CHARR representative said that
there are too many nenbers to do so and it would be too
difficult to obtain a commtnent. Representative Gara recalled
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that since a voluntary commtnent couldn't be acconplished, his
suggestion is to place it in statute.

Nunber 1927

DALE FOX, Cabaret Hotel Restaurant & Retailers Association
(CHARR), pointed out that even if the CHARR Board took such a

position, CHARR can't bind all of its nenbers. Furt her nor e,
CHARR can't bind its nonnenbers who make up a significant nunber
of licensees. M. Fox said that if the intent [of the

commttee] is for the noney to be used for education, diversion,
or treatnment, then placing |anguage to that effect in statute is
probabl y appropri ate.

CHAIR McGQU RE asked if it would be possible for M. Fox to
generate a letter stating CHARR s position that it would
encourage it nenbers to put as nuch of the noney toward al cohol
treatnment, education, and diversionary efforts as possible.

MR. FOX agreed that such could be provided. If this |egislation
passes, he opined, there wll probably be nore information
provided with regard to how well the program has worked in
Anchor age. M. Fox said that CHARR will definitely have an
outreach program to encourage this program because there is the
desire to have the sane good results that Brown Jug and Chil koot
Charlie's are seeing.

Number 2018

CHAIR MGU RE announced that she is considering offering an
amendnent that would include the follow ng |anguage: "The
$1,000 civil penalty my be reduced by a licensee if the
def endant attends an al cohol treatnent program approved by the
| i censee. " Al though it's not as strong as what she and

Representative Gara have discussed, it would at |east provide
statutory intent.

MR. MADDEN advi sed agai nst such an anendnent because the $1, 000
hanmer seens to get offenders in the program M. Mdden stated
his preference for the [punishnent] to be either appearing in

court and paying $1,000 or signing up for treatnment. If these
[of fenders] believe the process can be drawn out and nade
difficult [for the business], that's what wIll occur. He

reiterated that the reason he approached Representative Meyer
regarding HB 428 is that other |icensees have a strong desire to
replicate what Brown Jug is doing, and remarked that Akeela,
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Inc. ("Akeela"), is interested in partnering wth Brown Jug on
this.

CHAIR McGU RE remarked that that seens fair, and comented that
if a future legislature saw abuses in that perhaps treatnent
wasn't being sought, it could sinply change the statute.
Therefore, Chair MQ@iire announced that she [wouldn't pursue]
t hat i dea.

Nunber 2143

REPRESENTATI VE GARA announced that an anendnent of his would
essentially require that if liquor licensees are going to take
advant age of the fine noney, that they do essentially what Brown
Jug is doing, and that taking advantage of the fine program
nerely to nmake noney wouldn't be all owed. Representative Gara
rel ated his understanding from M. Mdden that Brown Jug doesn't
make noney off the program Therefore, he proposed [adding]
| anguage specifying that if [a licensee] recovers the fine, a
form has to be submitted to the Al coholic Beverage Control (ABC)
Board confirmng that at |east 75 percent of the net proceeds,
after deductions for enforcenent expenses, go towards alcohol
educati on, treat nent, or diversion. He asked if the
af orenenti oned woul d be probl emati c.

MR. FOX said he didn't know how Representative Gara's proposal

woul d wor k. Al t hough the proposal mght work in aggregate, on
an individual basis it would be a nightnare. He posed a
situation in which the offender decides to take the [licensee]
to court and ultimately [the I|icensee] loses $5,000 in the

process; the [licensee] would already be in the hole. Although
M. Fox said he agrees with the intent of Representative Gara's
proposal, he offered that it seens problematic.

MR. MADDEN said he would be opposed to Representative Gara's
proposal because he believes that it would cause |licensees, who
m ght otherw se participate, not to participate. He expl ai ned
that the situation now is one in which people are parking in
parking lots near a liquor store and sending an adult in to
purchase al cohol for them Under the current [law], there is
really no incentive for a licensee to police those areas because

it's not illegal to sell alcohol to a sober adult. Thi s
| egi sl ati on woul d encourage people to pay nore attention around
their establishnment. Additionally, this is an expensive process
because it involves trained security personnel. Furt her nor e,

many of the arrests nade by [Brown Jug] are felony arrests
involving possession of narcotics, violation of parole or
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release, and in sone cases [these individuals] are carrying
guns. M. Mdden stated that there is a certain anmount of risk
in doing this, specifically with regard to workers' conpensation
exposure. M. Madden remarked that Representative Gara's
pr oposal would  "Kkill the process,"” and reiterated his
opposi tion.

REPRESENTATI VE GARA commented that there is no doubt that M.
Madden is doing good things with the noney being raised with the
fine structure. However, he opined, there is also no doubt that
this would be an easy way for sone |iquor establishments to
nmerely make noney from it, adding that he didn't want to help
facilitate such. The problem with drafting statutes is if they
aren't drafted narrowWy, as is the case in this legislation, the
behavior not wanted is encouraged in addition to the desired
behavi or.

MR. MADDEN highlighted that if a store is collecting this civi

penalty every chance possible, then the store wll gain a
reputation such that people wll know not to go there and
attenpt to purchase alcohol for mnors. The aforenenti oned

would be the case even if the store keeps the noney from the
fines collected.

TAPE 04-41, SIDE B
Nunber 2364

REPRESENTATI VE ANDERSON of fered his belief that the bottom |ine
is that this is about deterrence rather than maki ng noney.

REPRESENTATI VE GARA announced that he isn't going to introduce

his proposal as an anendnent. However, he pointed out, the
entire deterrence [argunment] doesn't work because [Brown Jug]
has levied this fine 900 tinmes and still people conme to his

busi ness [and attenpt to purchase al cohol for mnors].

Number 2322

REPRESENTATI VE SAMUELS noved to report HB 428, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanyi ng fiscal notes.

Number 2312

REPRESENTATI VE GARA obj ected and expl ained that he was doing so

in order to encourage the sponsor to develop |anguage that
perfectly settles the problem
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Number 2304

A roll call vote was taken. Representatives G uenberg, Sanuels,
Anderson, and MGuire voted in favor of reporting HB 428, as
anended. Representative Gara voted against it. Therefore, CSHB
428(JUD) was reported out of +the House Judiciary Standing
Commttee by a vote of 4-1.

HB 472 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

Nunber 2272

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 472, "An Act relating to clains for personal
injury or wongful death against health care providers; and
providing for an effective date."

CHAIR McGQU RE rem nded the commttee that Amendnent 2, | abeled
23-LS1743\A. 3, Bullock, 3/10/04, was left pending at the March
16, 2004, hearing. Anendnent 2 read:

Page 2, line 22, follow ng "death.":

Insert "The |limts on damages in this subsection
do not apply if the personal injury or wongful death
was the result of gross negligence or reckless or
i ntentional m sconduct."”

Page 2, line 25, follow ng "judgnent":

Insert "unless the personal injury or wongful
death was the result of gross negligence or reckless
or intentional m sconduct”

REPRESENTATI VE ANDERSON, sponsor of HB 472, said he naintains
hi s obj ection.

Nunber 2216
A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of the adoption of Anendnent 2. Represent ati ves

Samuel s, Anderson, and MQuire voted against it. Ther ef or e,
Amendnent 2 failed by a vote of 2-3.

CHAIR MGURE turned attention to Anmendnent 3, |abeled 23-
LS1743\ A 4, Bull ock, 3/10/04, which read:

Page 3, lines 19 - 30:
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Delete all material.
Renunber the followi ng bill sections accordingly.
Number 2155

REPRESENTATI VE GARA noved that the commttee adopt an anendnent
to Anendnent 3, which changed it to read as foll ows:

Page 3, lines 20 - 25:
Delete all material.

Renunber the followi ng bill sections accordingly.

CHAIR McGU RE announced that the amendnent to Amendnment 3 was
adopt ed. [ Therefore, Anendnent 3, as anmended, was before the
commttee.]

REPRESENTATI VE GARA recalled that sone of the infornmed consent
| anguage is necessary to address the O Milley case regarding
tel ephonic advice given to patients. Those anendnents to the
i nfornmed consent statute are contained in Section 3 and Section
4, subsection (d), of HB 472. Representative Gara specified
that he only objects to Section 4, subsection (c), and
hi ghlighted that there have been no objections to the current
law. The [current |law] specifies that the advice that should be

given to a patient is that which would be given in a like
circunstance regarding the risks and treatnment options, which,
he posited, is the reasonable patient standard. However,

Section 4, subsection (c), changes that to the reasonable
physi ci an standard such that it would be the type of advice the
physi ci an in t hat comunity woul d normal |y provi de.
Representative Gara opined that the information should be given
such that the average patient can understand treatnent options
and ri sks. Section 4, subsection (c), seens to be overkill, he
remar ked.

REPRESENTATI VE ANDERSON obj ected to Amendnent 3, as anended. He
said he prefers the reasonable health care provider standard

Part of the reason for the legislation is [to provide]
predictability, whether in litigation or in insuring.

CHAIR MGURE recalled that there are states that use the
reasonabl e physician in the community standard.
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REPRESENTATI VE GRUENBERG turned to the first sentence in Section
4, subsection (c), and asked Representative Gara if that
sentence coul d be retained.

REPRESENTATI VE GARA said he had no problem with retaining the
first sentence in Section 4, subsection (c), although he rel ayed
his belief that the first sentence nerely repeats what the
current statute already says.

Nunber 1987

REPRESENTATI VE ANDERSON specified that the first sentence of
Section 4, subsection (c) is witten in conjunction with the

second sentence. He posed an exanple of an individual with a
cut finger asking the physician whether he or she should go to
the energency room If only the first sentence of Section 4,

subsection (c), was kept, the physician would have to instruct
the patient that in the worst case, the finger could get
gangrene and would have to be cut off if the individual didn't
go to the energency room The physician would have to specify
that he or she couldn't provide the answer over the tel ephone.
The second sentence is an inperative connection because it
states that typically the healthcare comunity would inform the
patient that although treatnment seens necessary, the physician
woul d say that he or she doesn't foresee other problens.

REPRESENTATI VE GRUENBERG posed a situation in which Amendnent 3,
as anended, is adopted and asked if the first sentence would
continue to nake sense.

REPRESENTATI VE ANDERSON said that he defers to the opinion of
the health care providers who feel that this |anguage [in
Section 4, subsection (c)] would hel p.

CHAIR MGURE opined that as to Representative Guenberg's
guestion of whether the first sentence nmakes any difference, it
doesn't.

REPRESENTATI VE GARA di sagreed, saying there is a problem with
the first sentence of Section 4, subsection (c). He expl ai ned
that currently physicians are required to inform a patient of
all risks hel/she believes the patient would want to know about.
However, the first sentence of Section 4, subsection (c),
specifies that physicians only have to inform patients of risks
that would cause serious bodily harm which is drastically
narrower. Representative Gara said he believes that a physician
should inform a patient of the risks of noderate bodily harm as
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well as mnor bodily harm He specified that he didn't like the
fact that the physician now only has to discuss risks of death
and serious bodily harm

REPRESENTATI VE ANDERSON interjected that [Amendnent 3, as
anmended] provides too nuch latitude and "opens up where |awsuit
happy people can say, 'Ww, you didn't go to mnor levels, or
mddle levels, or small levels,” and | think that's ridicul ous
and that's the whole point of the bill." He highlighted that
the state is losing insurance conpanies because there is too
much latitude for a patient to say that he or she wasn't
conpl etely i nforned. The aforenentioned places an unfair onus
on t he physician, he concl uded.

REPRESENTATI VE GARA pointed out that such a level of onus isn't
in the current statute.

Nunber 1819

CHAIR McGQU RE recalled the O Milley case from which arose a
broad, philosophical debate regarding the anmount of information

a physician should be I|iable for giving to soneone. She
recalled that the discussion was that this is an area ripe for
| awsui ts. Chair MQ@iire turned to AS 09.55.556, which she

characterized as fairly broad. She highlighted AS 09.55.556(a),
whi ch read:

(a) A health care provider is liable for failure to
obtain the informed consent of a patient if the
claimant establishes by a preponderance of the
evidence that the provider has failed to inform the
pati ent of t he common ri sks and reasonabl e
alternatives to the proposed treatnent or procedure
and that but for that failure the claimant would not
have consented to the proposed treatnent or procedure.

CHAI R McGU RE expl ained that [Section 4, subsection (c)] narrows
it, and enphasized that it refers to the "nbst comobn serious
conplications that may occur"”. She said she believes the
aforenentioned to be reasonable, and enphasized that this
| egislation attenpts to reign in the exposure that physicians
have, "that if sonething happens that is out of the ordinary,
that was not disclosed, that ... [the physician is] not going to
be liable for it." She offered her understanding that case |aw
al ready recogni zes the foll ow ng: health care providers have a
statutory duty to posses the know edge and skill of [an]
ordinary provider unless they're a specialist, in which case
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they have the duty to possess know edge and skill of an ordinary
speci al i st. She then turned to the second sentence of Section
4, subsection (c), and pointed out that the |anguage "a skilled
health care provider of the same or reasonably simlar
specialty” refers to both the expert and the generalist. The
second sentence also refers to "under simlar circunstances",
whi ch woul d be the community standard. Chair MQuire reiterated
that this is being narrowed and nmade to be easily understood by
physi ci ans and nedi cal nal practice providers so that there isn't
a range of exposure.

CHAIR MGURE pointed out that Section 4, subsection (d),
resulted from the O Malley case. As a result of the [O Mlley
case], physicians are essentially being told that no matter the
possibility, the patient should go to the energency room | f
t he aforenenti oned happens, she remarked, it will cost Al askans
a | ot of noney.

REPRESENTATI VE GRUENBERG asked if the definition of health care
provi der woul d i nclude pharmaci sts and health aides in villages.

Number 1559

CHAIR Mc@QU RE turned attention to the definition section under
AS 09.55.560, which read:

(1) "health care provider" means an acupuncturi st
| icensed under AS 08.06; an audiologist or speech-
| anguage pathologist |licensed wunder AS 08.11; a
chiropractor licensed under AS 08.20; a denta
hygi eni st |icensed under AS 08.32; a dentist |icensed
under AS 08.36; a nurse licensed under AS 08.68; a

di spensing optician |icensed under AS 08.71; a
naturopath Ilicensed under AS 08.45; an optonetrist
| icensed under AS 08.72; a pharnacist |icensed under
AS 08. 80; a physi cal therapist or occupational
therapist |icensed under AS 08.84; a physician or
physi ci an assi st ant | icensed under AS 08.64; a
podi atri st; a psychol ogi st and a psychol ogi cal
associate licensed under AS 08.86; a hospital as

defined in AS 18.20.130, including a governnentally
owned or operated hospital; an enployee of a health
care provider acting within the course and scope of
enpl oynment; an anbulatory surgical facility and other
organi zati ons whose primary purpose is the delivery of
heal t h care, i ncl udi ng a heal t h mai nt enance
or gani zati on, i ndi vi dual practice associ ati on,

HOUSE JUD COW TTEE -21- March 19, 2004



i ntegrated delivery system preferred provi der
organi zation or arrangenent, and a physical hospital
or gani zati on;

REPRESENTATI VE CGRUENBERG opined that the standards set in one

profession wll eventually |eech over to other professions. He
expl ained that he wanted to be fair to both the injured person
and those in the profession. He noted that although he

generally is very supportive of the plaintiff's bar, he
expressed concern with elimnating this provision.

Nunber 1460

ALLI SON MENDEL, Attorney at Law, Al aska Acadeny of Trial Lawers
(AATL), testified that as an attorney and a consuner of health
care, she is having difficulty understanding why it's inportant
to neet the health care providers' expectations about [this].
This is about injured persons, and therefore one has to assune

that there is an injured person to begin wth. Ms. Mendel
asked, "What difference does it make what information the doctor
(indisc.) to be giving?" She highlighted that nothing in

current law or this legislation specifies that the patient has
to be inforned of every possible, renote consequence of the
treatment. The current |aw specifies that the patient has to be
gi ven enough information so that a reasonable patient can nake a
deci si on. "If the reasonable patient doesn't get enough
information to make a decision, how could they be deciding,” she
asked. Ms. Mendel indicated her belief that the |awsuits that
all egedly have been won by patients as a result of the physician
provi di ng obscure and "usel ess” information don't exist.

CHAIR McGUI RE stated that one of the things that physicians | ook
at when determning a place to practice is the legal clinmate.
Trying to envision what every single patient would consider to
be reasonable or unreasonable [information] is outrageous, she
remar ked.

M5. MENDEL interjected, "That's ... not the reasonable person
standard; ... it's an objective reasonable person, not every
i ndi vi dual patient."

CHAIR MGU RE opined that physicians beconme as trained as
possible with regard to the nost comon side effects, risks, et
cetera, and so [informng the patient of] the aforenentioned is
r easonabl e.
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CHAIR MGURE remnded the commttee that before it is the
guestion of whether to adopt Anmendnment 3, as anended. [ Text
provi ded previously.]

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of the adoption of Anendnent 3, as anended.
Represent ati ves Sanuels, Anderson, and McQuire voted against it.
Therefore, Amendnent 3, as anended, failed by a vote of 2-3.

Nunber 1257

REPRESENTATI VE GARA noved that the commttee adopt Anendnent 4,
a handwitten anendnment, which read [original punct uati on
provi ded] :

Delete at p 3 line 22
"serious bodily" and "nost"

Delete at line 23, "serious"

and insert at line 22 the word "risks" after "common"
REPRESENTATI VE ANDERSON obj ect ed.
REPRESENTATI VE GARA opined that a physician has the duty to
inform a patient of comon risks, not just the nbst comon
risks. He said he believes that Anmendnent 4 doesn't request

physicians to do anything other than what they already do.
Furthernore, physicians [should] always inform the patient of

possible risks of harm He offered his belief that the
physician's duty shouldn't be limted to risks of serious bodily
har m If the harm is common, then the patient should be

infornmed. The lynchpin is the word "comon".

REPRESENTATI VE GRUENBERG pointed out that the [|anguage being

inserted on page 3, line 22, after "comon" should be "risks
and" rather than "risks". He offered the above as an anendnent
to Amendnent 4. There being no objection, Anmendnent 4 was

anended as specified.

REPRESENTATI VE SAMUELS asked whether there is a definition of
"serious bodily harni. He opined that changing the |anguage to
refer to nerely "harm' results in two |awers arguing the case.
Representative Sanuels suggested bifurcating the notion to
[adopt] Amendnent 4, [as anended], because he is concerned with
the deletion of "serious bodily".
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REPRESENTATI VE GARA clarified that [Anmendnent 4, as anended]
woul dn't require the physician to disclose all possible harns

because the term "comon" limts it. Therefore, the physicians
have to advise the patients of a small world of common risks and
har ns. Representative Gara said that "serious bodily harnt
isn't defined anywhere [in statute]. At sone point, the matter

goes before a jury and a physician is required to live up to the
st andar d.

REPRESENTATI VE SAMUELS pointed out that with the adoption of
Amendnment 4, as anended, the |anguage on page 3, lines 21-22
will, in part, read "shall disclose a known risk of death or
harm'. There's always a risk of harm he renarked.

REPRESENTATI VE GARA said that there could be a conprom se by
|l eaving in the |language "serious" and deleting "bodily" such
that the |anguage would read "shall disclose a known risk of
death or serious harnt.

CHAIR MGU RE expressed concern that there are many serious
harms and it seens that referring to the body is inportant if
it's something that a physician is doing to a patient's body.
She noted that she agrees with elimnating the |anguage "nost"
frompage 3, |line 22.

Nunmber 0967

REPRESENTATI VE GARA agreed to leave in the |anguage "serious
bodily" on page 3, line 22. Therefore, he noved to further
anend Anendnment 4, as anended, such that it would read as
fol | ows:

Delete at p 3 line 22
"nmost "

Delete at |line 23, "serious"

and insert at line 22 the words "and risks" after
"conmon"

CHAIR McGU RE asked whether there were any objections to the
second anendnment to Anendnent 4, as anmended. There being none,
t he second anendnent to Amendnent 4, as anended, was adopt ed.

REPRESENTATI VE GRUENBERG r equested that Anmendnment 4, as anended,

be divided. [No objection was heard, and so Anmendnent 4, as
anended, was treated as divided.]
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Number 0913

REPRESENTATI VE GARA noved that the conm ttee adopt Anendnent 4A,
whi ch read:

Delete at p 3 line 22
"nost"

CHAIR MGU RE asked whether there were any objections to
Amendnent 4A. There being none, Anendnment 4A was adopt ed.

Number 0891

REPRESENTATI VE GARA noved that the conm ttee adopt Anendnent 4B,
whi ch read:

Delete at line 23, "serious"

and insert at line 22 the words "and risks" after
"conmon"

REPRESENTATI VE ANDERSON obj ect ed. He indicated that he could
accept the deletion of "serious" from page 3, |ine 23, although
he was unconfortable with the term"risks".

Nunmber 0778

REPRESENTATI VE GARA noved that the commttee adopt an anended
Amendnent 4B, as foll ows:

Del ete at [page 3], line 23, "serious"

CHAIR McGQUIRE, after determning that there were no objections
to such, announced that Amendnent 4B [as anended] was adopt ed.

Nunber 0741

REPRESENTATI VE  GRUENBERG noved that the conmmttee adopt
[ handwitten] Anendnent 5A and Anmendnent 5B, two handwitten
anendnents on one page, which read:

(A) page 3 line 22 after "and" insert "clearly"

(B) page 3 line 26 after "advice" insert "clearly"
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REPRESENTATI VE GRUENBERG expl ai ned that Anmendnent 5A would nean
that [the physician] would "clearly explain'. He specified that
he was referring to an oral expl anation.

REPRESENTATI VE ANDERSON objected, and said the assunption is
that it is clear when a physician [inforns] a patient. He
opined that the legislation is good as witten, since the word
"clearly" could be inserted in alnost every provision of
proposed | egi sl ati on.

CHAI R McGU RE opi ned that such would be part of the fact-finding
m ssion of the jury. If it's alleged that [the physician]
didn't disclose [possible risks and conplications], part of the
[patient's argunent] would be [the patient] saying that he or
she didn't understand the physician, or that the information was
presented in a lengthy docunment, or that the patient didn't
understand because he or she spoke Spanish. Chair MCQuire
offered her belief that [adding the proposed |anguage] is
unnecessary.

REPRESENTATI VE CGRUENBERG asked whether, if the above-nentioned
factual circunstances were presented, the jury should be able to
make an award to the plaintiff.

REPRESENTATI VE ANDERSON said he didn't believe that soneone
woul d meke the argunent that the physician wasn't obligated to
be clear because the statute doesn't include the "clearly”
| anguage. Al though he agreed that this is a valid point, he
said he didn't believe such |anguage should be included in the
stat ute.

Number 0500

REPRESENTATI VE GRUENBERG clarified that he didn't want soneone
to be able to say that an average physician or professional
woul d have understood the information, because the patient is
the one who nust have understood the infornmation. He expressed
hope that the intent of the legislation is that a reasonable
person in the plaintiff's position should have been able to
understand the information. The aforenentioned should be the
standard, he opi ned.

REPRESENTATI VE ANDERSON di sagreed and opined that [the |anguage]

IS unnecessary. He offered his belief that it's already the
case that physicians are already clear when giving instructions.
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REPRESENTATI VE GRUENBERG asked if the intent of the |egislation
is that the explanation should be understandable to a reasonable
person in the plaintiff's situation at the tinme the advice was
gi ven. He opined that the aforenentioned should be the
st andar d.

REPRESENTATI VE  ANDERSON again opined that the proposed
addi ti onal |anguage i s unnecessary.

REPRESENTATI VE GRUENBERG clarified that he's trying to determ ne
what the standard should be, and whether the |anguage referring
to that standard is clear.

REPRESENTATI VE ANDERSON said that the standard being used is
what a health care provider would determ ne as reasonabl e. The
health care provider standard, he opined is clear wthout the
addi ti onal |anguage.

REPRESENTATI VE = GRUENBERG offered hi s under st andi ng t hat
Representative Anderson is saying that the standard should be
what a health care provider would understand.

Nunber 0222
REPRESENTATI VE ANDERSON pointed out that the legislation

specifies that the health care provider "shall disclose a known
risk of death or serious bodily harm and explain the comon

conplications that may occur.” Furthernore, the explanation
woul d occur under the standard of another health care provider
of that industry. The aforenmentioned is sufficient, he again
opi ned.

CHAIR McGQUIRE pointed out that other parts of the law factor
into this. The problem with a yes answer to Representative
Gruenberg's question, she opined, is that there could be the
uni ntended consequence  of adopting Representative Gara's
amendnent, which would shift [the law to the reasonabl e patient
st andar d.

REPRESENTATI VE SAMUELS remarked that [the commttee] would want
the patient to understand the risks. However, he agreed wth
Representative Anderson's wanting to avoid a situation in which
sonmeone would be sued because the person charged that the
information wasn't clearly rel ayed.

REPRESENTATI VE GRUENBERG said he wanted it to be known that the
intent [tape changes m dspeech].
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TAPE 04-42, SIDE A
Number 0001

REPRESENTATI VE GRUENBERG continued, "... is to be reasonably
under st andabl e. "

REPRESENTATI VE GARA said he agrees that the commttee wants to
ensure that the information the physician provides is reasonably
under st andabl e and, therefore, perhaps the |anguage doesn't need
to be changed. However, he surmsed that Representative
Gruenberg is being cautious because of the concern of a contrary
ruling from a court, since "clearly" was already inplied in

existing |aw. The existing law specifies that "we want the
information to be given so that a reasonable patient could
understand it." However, that |anguage has been [renpbved], and

therefore there is the inplication that "we" don't care whether

a reasonabl e patient would understand it.

REPRESENTATI VE GARA noted that Representative G uenberg proposes
| eaving in the aspect of ensuring that it's clear to a patient.
Al t hough he said he understood that to be the intent, he didn't
believe it would be harnful to nmake it clearer in the statute

Representative Gara recalled that he and Representative Samuels
go back and forth on the matter of whether to deny sonmeone a
right so that no one can file a frivolous claim or whether to
gi ve soneone a right so that both people with valid clainms and
with invalid clainms can pursue their rights. Representati ve
Gara opined that it's bad policy to deny people rights on the
possibility that soneone mght file a frivolous <claim
Therefore, he announced his support of [Anmendnents 5A and 5B].

Number 0153
REPRESENTATI VE GRUENBERG wi t hdr ew Anendnents 5A and 5B.

CHAIR McQU RE explained that the standard is being changed to a
health care provider standard so that a health care provider can
be assured with regard to what he or she is expected to inform
The [information] isn't just from what the physicians |earned in
medi cal school, but also includes "what a skilled health care
provi der would know' |anguage. She highlighted that the
"inform ng" | anguage contains sone insight because it neans that
the intent is for the patient to be informed, not just be handed
or given the information, about common conplications.
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REPRESENTATI VE GRUENBERG noted that he <concurs wth Chair
McGQuire's comrents. He asked if the sponsor has the sane
understanding as [Chair McQiire].

REPRESENTATI VE ANDERSON repl i ed yes.
Nunber 0297

REPRESENTATI VE GARA noved that the conmttee adopt Amendnent 6,
| abel ed 23-LS1743\ A. 5, Bullock, 3/16/04, which read:

Page 2, following line 27:
I nsert a new subsection to read:

"(g) The limtation on damages under (d) of this
section shall be adjusted by the admnistrative
director of the Alaska Court System on Cctober 1 of
each year, calculated to the nearest whol e percentage
poi nt between the index for January of that year and
January of the prior year according to the Consuner
Price Index for all urban consuners for the Anchorage
netropolitan area conpiled by the Bureau of Labor
Statistics, United States Departnent of Labor. The
admnistrative director of the Alaska Court System
shal | provide notification of a change in the
limtation of danages to the clerks of court in each
judicial district of the state. The court shal
adjust the award for nonecononm c damages under this
subsection and (e) of this section, if necessary,
before the entry of judgnment."

REPRESENTATIVE GARA said that the damage Ilimts for this
| egi sl ation seemto be acceptable. However, he didn't want what
happened in California to happen in Al aska. He infornmed the
commttee that in 1975, [California decided that] the anount
soneone should recover for noneconom c damages should be
$250, 000, which hasn't changed in 30 years. Therefore, if
California's $250,000 limt were inflation adjusted, it m ght
sum upwards of $600,000 to $700,000 today. Every vyear people
are given less and |ess danmages. Representative Gara opined
that the commttee should do what is essentially going to be
done during the conmmon course of [litigation. He expl ai ned that
both sides wll hire an economst, who wll perform future
inflationary projections. He suggested that the damage limt
shoul d be adjusted upwards for inflation so that the |egislature
woul dn't have to revisit this legislation each year. By |agging
behind inflation, California's |law specifies that the worth of
soneone's ability to walk, to hold his or her child, et cetera
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is worth $13.69 a day in today's dollars. Representative Gara
said that California should ve inflation-proofed [noneconom c
damages], and therefore that's what he wanted to do with HB 472.

REPRESENTATI VE ANDERSON stated that he didn't like the "$13.69 a
day" as a matter of interpretation. Al t hough he said he
understands the argunent, he didn't support the anmendnent
increasing the cap because it would defeat the purpose for
sponsoring the |egislation. He opined that [Anendnent 6] seens
to lend itself +to Representative Gara's first anendnent
expandi ng the caps and, thus, he disagrees with [Amendnent 6].

Number 0559

A roll call vote was taken. Representatives Gara and G uenberg
voted in favor of the adoption of Anendnent 6. Represent ati ves
Samuel s, Anderson, and MQ@iire voted against it. Ther ef or e,
Amendnent 6 failed by a vote of 2-3.

The commttee took an at-ease from 3:00 p.m to 3:40 p.m
Present at the call back to order were Representatives MQiire,
Ander son, Sanuel s, and G uenberg.

Number 0653

REPRESENTATI VE ANDERSON noved that the commttee rescind its
commttee's action, on 3/16/04, in the adopting Anendnent 1,
| abel ed 23-LS1743\ A. 1, Bullock, 3/10/04, which read:

Page 2, line 19, follow ng "$250, 000":

Insert ", except that, in the case of severe
per manent physical inpairnment or severe disfigurenent,
t he damages nay not exceed $1, 000, 000. The |imt on
damages applies”

Page 2, line 25:

Del ete "$250, 000"

Insert "the maxi num anmount allowed under (d) of
this section”

REPRESENTATI VE GRUENBERG predi cted that he would be the only one
opposing this notion. He posited that HB 472 won't be nopved

today and will be available at the first opportunity [when] all
seven nenbers of the committee will be present, with no one
being excused from the vote. He requested the ability to be

able to re-offer Amendnent 1[A. 1]. He asked if the sponsor is
agreeable to that.
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REPRESENTATI VE ANDERSON said that he couldn't guarantee al
seven nenbers woul d be present at that tine.

Nunmber 0788

A roll call vote was taken. Representati ves Sanuels, Anderson

McGQuire voted in favor of the notion to rescind the commttee's
action, on 3/ 16/ 04, in adopti ng Amendnent 1[ A 1].
Representatives Guenberg voted against it. Therefore, the
notion to rescind the commttee's action in adopting Anendnent
1[ A 1] passed by a vote of 3-1.

CHAI R M@UJI RE announced that HB 472 woul d be hel d over.

HB 423 - TAXICAB DRI VER LIABILITY

Nunmber 0823

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 423, "An Act relating to accidents involving the
vehicle of a person wunder the influence of an alcoholic
beverage; and providing for an effective date."

Number 0830

REPRESENTATI VE ANDERSON, sponsor, paraphrased from the foll ow ng
prepared statenent [original punctuation provided]:

House Bill 423 is a "Good Samaritan” bill for taxicab
operators who transport intoxicated persons or who
drive an intoxicated person's notor vehicle to their
hone or anot her residenti al | ocat i on. Thi s
| egislation would create a deterrent for those who
m ght otherwise drive inpaired if unable to find an

alternative nmethod of transportation. It grants
taxi cab conpani es and the person or organization that
parti ci pates in maki ng arrangenent s for t he

transportation of the intoxicated person and his/her
vehicle legal immunity in the event that an accident
occurs, except in the case of recklessness, gross
negl i gence, or intentional m sconduct.

There are times when Alaskans find thenselves in an
"end of evening" dilemma — they are over the .08 bl ood
al cohol limt and shouldn't drive, but are worried and
reluctant to |leave their car unattended overnight. HB
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423 resolves this dileemma by allowing a taxicab
operator to drive an intoxicated person hone while a
second operator follows them home in their vehicle.

Wil e annual alcohol-related traffic fatalities have
decreased by nore than 33% over the past few decades,
the latest statistics show a recent increase with nore
than 17,400 people killed and nore than half a mllion
others injured in alcohol-related crashes in 2002 in
the United States. Al aska had 87 traffic deaths of
which 35 were alcohol-related (40% in 2002. The
previous year there were 47 alcohol related deaths out
of the 89 deaths (53%.

In order for this program to be successful cab
conpanies and |I|iquor establishnments must work and
communi cate cl osely. These establishments wll
i npl enent the foll ow ng strategies and policies:

Place signs near pay phones, direct lines to cab
conpanies and in other conspicuous areas of the
est abl i shnment such as restroons and near exits.

Train the establishnment staff on the availability of
this program and how to inform patrons, and how to
i npl enent the process.

Make public service announcenents (PSA) at closing
time to help influence patrons to use the program

Pay a portion of the cab fare cost agreed upon by
establishments and program officials

Track program usage to assess effectiveness to pronote
and or inprove the program

This bill passed from the House State Affairs
Committee with the understanding we would address the
insurance liability issue prior to a hearing in the
Judiciary conmttee. The sponsor worked with
Representative Guenberg and his staff and wth M.
Lessneier, who represents State Farm Insurance and is
in the audience today. You should a letter of support

in your Dbill packet from the Property Casualty
I nsurers Association of Anerica, submtted by John
Geor ge. The conmttee should have a copy of the CS,
version | in your bill packet.

"Il be available to answer any questions you have,
but I wll defer any technical questions on the
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insurance liability issue to M. Lessneier, who
crafted the new | anguage in the CS.

Number 1059

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute (CS) for HB 423, Version 23-LS1600\I1, Luckhaupt,
3/17/ 04, as the work draft. There being no objection, Version |
was before the commttee.

Number 1102

M CHAEL L. LESSMEIER, Attorney at Law, Lessneier & Wnters;
Lobbyi st for State Farm Insurance Conpany ("State Farm'), stated
that he was present to support this |egislation. He expl ai ned
that [State Farm wasn't involved in the initiation of this
concept, but becane involved when concerns were raised in the
House State Affairs St andi ng Comm ttee regar di ng a
[ hypothetical] situation in which the driver delivering the

vehicle home runs a red a |light and hurts an innocent
individual. After working with Representative G uenberg and the
sponsor, M. Lessneier said, it was determined that the

i nsurance on the vehicle would follow the vehicle. Ther ef or e,
the |l anguage in Section 1, subsection (a), was changed to read
as it does in Version |.

MR. LESSMEIER recalled that the second concern raised was in
regard to the liability of an organization or a person who is
participating in making arrangenents for the transportation of
the vehicle who mght not hold a Iiquor license or mght not be
an agent or enployee of "a person". For exanple, there was an
issue raised with regard to what would happen to a nunicipality
or an organi zati on such as Mthers Against Drunk Driving (MADD)
if it helped to arrange a program such as that proposed in HB
423. Therefore, the language in Section 1, subsection (b), was
changed. He suggested that on page 2, line 12, after "A
person", the | anguage, "or entity"” should be inserted.
Therefore, it would be clear that anyone from any organization
that makes arrangenents for transportation of vehicle woul dn't
be |iable.

MR. LESSMEI ER pointed out that in Section 1, subsection (c)(2)
makes it clear that whatever is being done with this legislation
doesn't inpact a person's ability to recover damages under any
applicable wuninsured or wunderinsured notorist coverage, which
didn't seem to be clear in the original |I|egislation. M.
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Lessnei er concluded by encouraging the commttee to nove the
bill.

Nunber 1277

JIM SHHNE JR, Staff to Representative Anderson, Al aska State
Legi sl ature, assisted Representative Anderson, sponsor, by
offering that basically this legislation allows an intoxicated
bar patron and his or her vehicle to be transported hone. The
Cabaret Hotel Restaurant & Retailers Association (CHARR) started
organi zing this concept and it was introduced as HB 68 in the
Twenty-First Alaska State Legislature, but wultimtely was
stalled in the Senate Judiciary Standing Conmmittee at the end of
sessi on. He explained that CHARR has been able to obtain
financial support from bars, taxi conpanies, and corporate
sponsors in Anchorage in order to pay the $40 one-tine flat fee

to transport the bar patron and his or her vehicle hone. The
bar patron will be transported in the taxicab while the bar
patron's vehicle will be driven by a second taxicab operator.
As already nentioned, the insurance liability will stay with the

bar patron's vehicle in the case of an uninsured or underinsured
not ori st .

REPRESENTATI VE GARA asked what the liability is that people are
concerned with under the current | aw.

MR. SHI NE answered the [concern] involves a vehicle owner who
doesn't have insurance.

Number 1362

REPRESENTATI VE GARA commented that he doesn't have a grasp of
the circunstances which justify the need for this |egislation.

MR. LESSMEI ER rem nded the commttee that he wasn't involved in
putting together the program However, he recalled that
testinony in the House State Affairs Standing Committee rel ayed
that the transportati on conpanies couldn't procure the insurance
to cover this kind of risk, and if they couldn't cover the risk
under their own insurance policies, then they wouldn't provide
this service.

REPRESENTATI VE GARA asked if this legislation is requiring that

the vehicle owner's policy be extended to the person who drives
the vehicle in this circunstance.
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MR. LESSMEI ER answered in the affirmative. In further response
to Representative Gara, M. Lessneier specified that the
provision [extending the vehicle owner's policy to the person
who drives the vehicle] is essentially in Section 1, subsection
(a). The intent of Section 1, subsection (a), and [Version 1]
is that the [vehicle] owner's policy would foll ow the vehicle.

REPRESENTATI VE GARA said he understood that to be the intent.
However, the language [in Section 1, subsection (a)] nerely says
that the "taxicab driver isn't liable beyond the Ilimts of the
owner's car" rather than specifying that the owner's vehicle
i nsurance would [follow the vehicle].

CHAIR MGQU RE opined that it says it by [inference]. She
explained that [Section 1, subsection (a)] is specifying that
one is liable, but not beyond the Iimts of the policyhol der of
t he car.

REPRESENTATI VE GARA pointed out that it merely refers to "any
applicable insurance policy" and doesn't require that the
insurance policy of the owner of the vehicle applies. He
offered his understanding that the desire is to say that the
vehicle owner's insurance policy should cover the taxicab
driver.

Nunber 1485

MR. LESSMEIER referred to Section 1, subsection (a)(4), and
offered his belief that wunder nost J[autonobile] insurance
policies, as long as the driver is driving as a perm ssive user
- driving with permssion [from the ower] - then the coverage
follows the vehicle. He opined that the |anguage in [Section 1,
subsection (a)(4)] acconplishes that for the taxicab driver.

REPRESENTATI VE GARA pointed out that [using such |anguage] is
banking on the insurance policy having |anguage in it that

mat ches subsection (a)(4) of Version |I. He said he would be
nore confortable with |anguage that specifies that the insurance
coverage shall apply in the circunstance desired. |If the desire

is to allow the vehicle owner's policy to protect the victim
then that should be specified, rather than saying that the
victim would be protected in the event that the policy of the
i nsurance conpany has |anguage matching the language in this
| egi sl ati on.

MR. LESSMEI ER commented that he isn't famliar with every policy
sold. M. Lessneier explained:

HOUSE JUD COW TTEE - 35- March 19, 2004



The intent of what we were trying to do here is ... to
put the person in no worse [a] situation than they

would be in if the driver was actually driving. In
other words, let's say this person that is having
their car delivered got into that car and ... drove it
hone. W wanted, with this bill, to put ... the
victimin the same position they would be in if that
person were behind the wheel. No better. No worse.
And ... through this bill, it was not the intent to

put themin a better position.

It was not the intent to put themin a worse position.
It was the intent of these changes sinply to address a

situation in the original bill which nmade the taxicab
driver imune fromall liability. That's what we were
trying to acconplish. W were not trying to create
coverage where none exists, Representative Gara, and
that would be the concern | would have about your
pr oposal . W were sinply trying to put them in the
sane position. And that's what we intended to
acconplish and that's what, I t hi nk, we did

acconpl i sh
Nunber 1640

CHAIR MGURE recalled that Representative Rokeberg's 2002
| egi slation, HB 68, passed the House unaninously and provided
100 percent immunity |[for taxicab drivers], rather than the
change worked on by Representative G uenberg and M. Lessneier

MR. LESSMEI ER indicated his agreenent, and reiterated that the
concern was brought up in the House State Affairs Standing

Commi ttee. This solution, he pointed out, was developed in
conjunction with the sponsor and Representative Guenberg's
of fice. If the intent is to find a deeper a pocket than

woul d' ve existed if the [intoxicated person] had actually gotten
into the vehicle and driven hone, then it's totally different
| egi sl ati on.

REPRESENTATI VE GARA relayed that he wanted, and he understood
M. Lessneier to want, the taxicab driver to have the sane
coverage as the vehicle owner would have if he or she had driven
t he vehi cl e hone.
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MR. LESSMEI ER specified that the intent is to provide the sane
coverage on the person driving the vehicle hone. There is no
desire to create coverage where none ot herw se exi sted.

CHAIR MGURE interjected that Representative Gara and M.
Lessnei er are saying the sane thing.

REPRESENTATI VE GARA agreed, but opined that the |anguage of the
| egi sl ation doesn't address it. Therefore, he surm sed that
[the intent] is that to the extent the owner of the vehicle had
coverage, the taxicab driver should be protected by that
cover age. If the owner of the vehicle didn't have coverage
then the taxicab driver wouldn't be given coverage that didn't
exi st.

MR. LESSMEI ER argued, "It's a little different. ... It's to the
extent that the coverage ... would be in place on the driver of
that vehicle."

Nunber 1740

MR. LESSMEI ER posed a situation in which the vehicle is a stolen
vehi cl e. Under Representative Gara's notion, coverage would be
created where it would not otherw se exist due to saying that
the owner's coverage always follows the vehicle.

CHAIR MGU RE interjected, "The driver, not the car."
REPRESENTATI VE GARA said, "The driver's coverage."

MR. LESSMEI ER noted that the vehicle owner's coverage "my"
[ provide coverage to the driver of the vehicle] under the terns
of the policy. Coverage certainly would be applied to the
perm ssive user of the vehicle under many of the circunstances
bei ng di scussed. However, [State Farn] had concerns with regard
to a person who wasn't a perm ssive user and there could be
ot her i ssues. He reiterated that there is no desire to create
coverage where it didn't otherw se exist.

REPRESENTATI VE GARA surmised, then, that the intent is to ensure
that the taxicab driver has the coverage that the person who
woul d've driven the vehicle honme would ve had. However, he
pointed out, the legislation doesn't make that policy held by
t he person who woul d' ve driven the vehicle hone available to the
taxi cab driver. Representative Gara posed a situation in which
an intoxicated individual drove hone. In one circunstance the
intoxicated individual has a policy that specifies that his
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coverage extends to anyone he authorizes to drive him hone. I n
the aforenentioned circunstance, this legislation [works]
because the policy specifies that the [policy holder] is covered
and so is the individual he provides with the authority to drive
t he vehicle hone.

REPRESENTATIVE GARA then posed a situation in which the
i ntoxicated individual's policy says that the policy covers the
[policy holder] but not those he gives the authority to drive
his vehicle. In such a situation, this |egislation doesn't
require that the [policy holder's] insurance extend to the
taxi cab driver. Representative Gara stated that he wants to
extend the [policy holder's] insurance to the taxicab driver as
was stated by Representative Anderson and M. Lessneier. It
seens sinple [that the legislation] would specify that the
policy should follow the driver, he said.

Nunber 1978

MR. LESSMEI ER said that although he would have to review the
statutes, he believes that permssive wusers are covered.
Furthernore, he said he didn't know of any policy that doesn't
cover [perm ssive users]. He offered to check into that. \V/ g
Lessneier reiterated [State Farms] opposition to nmandating
coverage where it doesn't exist.

REPRESENTATI VE GARA remarked, "If we're only requiring coverage
under coverage that exists but not under coverage that doesn't
exist, we're not doing anything with this bill."

MR. LESSMEI ER di sagreed. He explained that this |egislation
began by giving conplete imunity to the driver, which isn't the
case now. Now the legislation only provides inmmunity [up toO]
the coverage that exists, and furthernore [this |I|egislation
ensures] that this doesn't inpact a person's ability to recover
under his or her [underinsured or uninsured notorist] policy.

REPRESENTATI VE GARA expressed the need not to inadvertently

elimnate policy coverage that does exist. He posed a situation
in which the person driving the vehicle hone may have his or her
own liability policy, an wunderinsured and uninsured notori st

policy, and perhaps even a honeowner's policy.

MR. LESSMEIER interjected that the person driving the vehicle
home isn't going to have wunderinsured and uninsured notorist
coverage that provides coverage to the injured person. The
injured person would be the one wth the wunderinsured and
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uni nsured notorist coverage. He specified that he wasn't
present to debate the phil osophical reasons why this |egislation
was introduced. M. Lessneier clarified that [State Farm saw a
problem [and is attenpting to address] the possible situation in
whi ch an innocent person is |eft unconpensated.

REPRESENTATI VE GARA suggested that apart from the owner's
policy, which should follow the driver, the legislation should
also include Ilanguage specifying "or any other applicable
policy." He said he didn't know why the legislation [imts the
policies that someone <could wuse to obtain coverage. He
specified that the circunstance being addressed is one in which
the taxicab driver who is driving the [intoxicated individual's]

car home does so poorly and kills soneone. Therefore, the
desire is to point out to the victims famly from whom it can
seek conpensation. He expressed the need to allow other

policies, beyond the [vehicle] owner's policy, to apply.
However, the legislation seens to say that the only policies
that apply are uninsured and underinsured policies, even though
there may be sone liability policies that could apply as well.

CHAIR MGU RE announced that she would take public testinony
today and then set HB 423 aside. She pointed out that [the
| egislation] has to create an incentive for a taxicab driver to
drive an intoxicated person's hone. She asked why the taxicab
driver would risk having his/her insurance rates increasing due
to sonething happening when the taxicab driver drives an
i nt oxi cated person's vehicl e hone.

Nunmber 2180

MR. LESSMEIER recalled that the testinony in the House State
Affairs Standing Commttee suggested that adding the |anguage,
"or any other applicable policy”, would kill this program M .
Lessneier said that [State Farm] wants to recognize, as a nmatter
of policy, that this is a good program and that there is a
narrow situation in which an innocent victim could be hurt.
Ther ef or e, [State Farn] wants to be sure that in the
af orenenti oned situation, there would be coverage for that
per son.

REPRESENTATI VE SAMJELS asked if M. Lessneier would have

problenms wth the follow ng | anguage: "The auto insurance that
covers the driver [shall also] cover the taxicab driver that
drives the car from the licensed premses to the honme or

directed | ocation of the original driver."
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MR. LESSMEIER said he wuld want to think about that,
reiterating that he doesn't want to create coverage where no
cover age exi sts.

REPRESENTATI VE SAMJELS asked, "Of the auto insurance that covers
the driver?"

MR. LESSMEIER replied in the affirnmative and said that [State
Farm doesn't have any problemw th the suggested | anguage.

Nunmber 2266

LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),
Department of Administration (DOA), testified in support of HB
423. She expressed pleasure with legislation that is trying to
do sonething positive to prevent people from driving while
intoxicated. Gving the taxicab driver the opportunity to drive
an intoxicated individual's car is a positive step. She
commented that it's nice to see legislation that isn't punitive
and that addresses a problem

CHAIR McGUI RE, upon determning no one else wished to testify,
cl osed public testinony.

REPRESENTATI VE GARA asked if the intention is that the taxicab
conpany's liability policy doesn't go into effect [in these
situations].

MR. SHINE explained that this is a pilot program for the
Anchor age area. Taxi cab operators in Anchorage are independent
contractors that have to take out their own insurance policies
on a vehicle and it only stays wth the vehicle. He recalled
testinmony in the House State Affairs Standing Committee fromthe
transportation inspector, who specified that the insurance [held
by the operators] would only be applicable to Iicensed taxicabs.

REPRESENTATI VE GARA surmsed that if the [taxicab driver] also
had insurance that followed them the [taxicab driver] wouldn't
m nd havi ng that apply.

MR.  SHI NE agreed. However, he said he found that taxicab
operators have a difficult time obtaining insurance because
[they] can charge a fee for the driving and there is an
incentive to drive faster to obtain better tips and nake nore
trips. He relayed that no insurance conpany in Alaska wll
i nsure taxicab operators. In fact, he said, the only insurance
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conpany that he could find that will insure taxicab operators is
"Scottsdale."

TAPE 04-42, SIDE B
Nunmber 2393

REPRESENTATIVE GARA clarified that he isn't saying that all
other policies should apply; rather, he is nerely asking if
there is any reason why |anguage specifying, "any other
insurance policy that applies shall apply" wouldn't be
accept abl e.

MR. SHINE highlighted that HB 423 ains to get drunk drivers off
the road. He echoed the sponsor's earlier testinony that al nost
40 percent of the traffic deaths in 2002 were al cohol related.
In reviewing the issue of insurance, M. Shine inforned the
commttee that taxicab drivers are supposed to be professional
drivers because they have to go through licensing and drug
testing, and thus the probability of a death or an accident
while transporting a vehicle would be slim He relayed that the
House State Affairs Standing Conmttee discussed the slim chance
of an accident occurring in conparison to taking drunk drivers
off the road and saving lives.

REPRESENTATI VE GARA offered his understanding that the point is
not to hold the taxicab driver |liable above the available
insurance limts. However, the reality 1is that anong
prof essional drivers there is the pressure to drive fast and get
nore fares. He posed a scenario in which a taxicab driver runs
a red light and kills a child or permanently injures soneone.
He noted that the reality is that nobst people carry inadequate
i nsurance. The current |egislation says that perhaps the policy
of the person who would ve driven the vehicle hone would be in
ef fect, and the legislation also covers uninsured and
underi nsured coverage. However, he maintained that there may be
other insurance policies that also apply. Therefore, he
reiterated his suggestion to include the follow ng |anguage:
"or any other applicable insurance policy". Representative Gara
specified that he didn't want to nandate that other insurance
policies apply, but if they do already apply, then they do so in
this situation as well. Representative Gara said that he had no
probl em inmuni zing the taxicab driver, which he viewed as the
pur pose of the |egislation.

Nunber 2260
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REPRESENTATI VE SAMJELS pointed out that the sponsor statenent
and the nenorandum requesting a hearing for HB 423 seem to
suggest that this Jlegislation immunizes the individual who
drives the intoxicated individual home as well as the driver of
the intoxicated individual's vehicle. He surmsed that if this
is true and the intoxicated individual is immunized, then every
taxicab driver with an intoxicated rider is being imunized. He
said he didn't see [such | anguage] in the |egislation.

REPRESENTATI VE GRUENBERG cl arified that HB 423 has nothing to do
with the taxicab driver who transports an intoxicated individua
hone; this legislation only deals with the individual driving
the [intoxicated] individual's vehicle.

Number 2209

CHAI R McGU RE announced that HB 423 woul d be set aside.

HB 351 - CARBON MONOXI DE DETECTI ON DEVI CES

Nunber 2184

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 351, "An Act relating to the devices, including
carbon nonoxi de detection devices, required in dwellings; and
providing for an effective date."”

Number 2150

REPRESENTATI VE GRUENBERG noved to adopt the proposed comittee
substitute (CS) for HB 351, Version 23-LS1325\V, Bannister,
3/18/ 04, as the working docunent. There being no objection,
Version V was before the committee.

Nunber 2136

REPRESENTATI VE CARL GATTO, Al aska State Legislature, one of the
prinme sponsors of HB 351, explained that the main reason for
this legislation is that there is the possibility of negligence,
which could kill people. Furthernore, low l|evels of carbon
nonoxi de are fairly damagi ng to newborns, toddlers, and the very
young. Moreover, it's possible to have a hazardous situation in
the honme by accident. In this | atter possibility,
Representative Gatto pointed out that soneone could fall asleep
wth the auto start to the car in his or her pocket and
accidentally activate the auto start. Starting an autonobile in
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a garage produces enough carbon nonoxide to get sonmeone very
sick, if not dead.

REPRESENTATI VE GRUENBERG, speaking as one of the prinme sponsors
of HB 351, inforned the conmttee that HB 351 received a
referral to the House Judiciary Standing Conmttee because the
| egi sl ation specifies that not having a carbon nonoxi de detector
would be a class B misdeneanor with a 30-day jail sentence.
Some have felt that the aforenentioned penalty is too high.
Therefore, Sections 5 and 6 were added to Version V. Section 5
is a conformng anendnent while Section 6 provides that not
having a carbon nonoxide detector is a violation as defined in
AS 11.81.900, which carries a maxi numfine of $500.

REPRESENTATI VE GRUENBERG expl ai ned that the |egislation provides
that in all qualified dwelling units, the [carbon nonoxide]
detection devices nust be installed and have an alarm which can
be a visual or auditory alarm The devices nust be in working
order, he noted. Representati ve G uenberg highlighted that on
page 2, line 4, the language "of any deficiencies" and "the
| andl ord” was added by Representative Gatto. The aforenentioned
change necessitated broadening the title to include carbon
nmonoxi de detection devices as well as snoke detection devices.
Basically, this |legislation adds carbon nonoxide detection
devices to the existing law pertaining to snoke detection
devi ces. Representative G uenberg inforned the conmttee that
just this week the Municipality of Anchorage passed a very broad
car bon nonoxi de detection ordi nance.

Number 1957

KELLY N COLELLO, Assistant State Fire Marshall, Central Ofice
Division of Fire Prevention, Departnment of Public Safety (DPS)
announced that the [division] is in favor of [Version V] because
it nmakes good sense. He noted that very |large spaces, such as
hotels and large residential |ocations, aren't inpacted. Thi s
| egi slation is geared toward hones.

REPRESENTATI VE GRUENBERG noted that in the past, John Bitney, a
| obbyist for Alaska State Hone Builders Association, has
testified that this is a top priority of that organization. He
offered his understanding that it's also a top priority of the
firefighters association as well. Representative G uenberg then
drew attention to the [definition] of "qualifying dwelling
unit".
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CHAIR McGU RE noted that Janes Baisden, Fire Marshal, Kenai Fire
Departnment, had been on-line but decided to forward his
testinmony in witten form Upon determ ning no one el se w shed
to testify, Chair McQuire closed public testinmony on HB 351.

Nunber 1864

REPRESENTATI VE GRUENBERG noved to report the proposed CS for HB
351, Version 23-LS1325\V, Bannister, 3/18/04, out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, CSHB 351(JUD) was reported
fromthe House Judiciary Standing Commttee.

HB 244 - CRI M NAL LAW SENTENCI NG PROBATI ON/ PARCLE

Number 1850

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO. 244, "An Act relating to the Code of Crim nal
Procedure; relating to defenses, affirmative defenses, and
justifications to certain crimnal acts; relating to rights of
prisoners after arrest; relating to discovery, immunity from
prosecution, notice of defenses, admssibility of certain
evidence, and right to representation in crimnal proceedings;
relating to sentencing, probation, and discretionary parole;
anending Rule 16, Alaska Rules of Crimnal Procedure, and Rules
404, 412, 609, and 803, Al aska Rules of Evidence; and providing
for an effective date.”

Number 1780

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute (CS) for HB 244, |abeled 04-0033, 1/16/2004, as the
work draft. There being no objection, this proposed CS was
before the committee.

Nunber 1748

SUSAN A. PARKES, Deputy Attorney Ceneral, Central Ofice,
Crim nal Di vi si on, Departnent of Law (DOL), rem nded the
commttee that last year it heard a version of HB 244 about
whi ch many concerns were raised by conmttee nenbers and the
public. She relayed that the proposed CS should address nany of
those issues and concerns while naintaining a bal ance regarding
the public's safety, victims rights, and defendant's rights.
Ms. Parkes informed the <conmttee that the consecutive
sentencing provisions found in Sections 18-19 and 25-26 are
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identical the provisions the conmttee debated |ast year which
mandate that judges give some consecutive tinme of inprisonnent
for serious offenses.

M5. PARKES turned to the issues of inmunity and self-defense,
which the departnent views as high priority matters. Bot h of
these issues were in |last year's version of HB 244, although in
a very different form She directed the conmittee's attention
to Sections 15-17 and Section 20. Ms. Parkes infornmed the
commttee that the desire is for the statute to conformto State
v. Gonzalez, which specifies that in Al aska, transactional
immunity, rather than use imunity, nust be provided. The
proposed CS establishes a procedure by which to acconplish this
goal . Under the proposed CS, the witness can have a private
hearing with the judge and his/her attorney in order to offer
proof with regard to why the witness believes he/she has a valid

Fifth Amendnent privilege. The significant difference between
last year's legislation and the proposed CS is that the
prosecutor wouldn't be present at that hearing. If the judge

found that there was a valid Fifth Anendnent privilege, the
proposed CS would allow the judge to inform the prosecution of
that fact and that it would apply to a higher-level felony, a
| ower | evel f el ony, or a msdeneanor. Ther ef or e, t he
aforenentioned is the only information that would be given to
the prosecution and thus when a prosecutor is asked to give a
witness imunity, there is enough information to ensure a
responsi bl e exercise of imunity. The departnent believes that
this balances privacy and protection of the wtness while
providing the state enough information to responsibly exercise
the tool of immnity.

Nunmber 1514
REPRESENTATI VE GARA asked what the current procedure invol ves.

M5. PARKES answered that often these things are worked out
informally, but there isn't a uniform way in which this is
handl ed. She relayed that her experience is that the judge has
a private neeting with the wtness or just the wtness's
attorney and the judge determnes whether the wtness has a
valid Fifth Amendment privilege and then announces that to the
prosecution. Then, if the prosecution wants the wtness to
testify, the witness would have to be given immunity.

REPRESENTATI VE GARA surmsed, then, that there could be a

situation in which there is a nurder and a wtness says he or
she has imunity, which leads the judge to hold a hearing in
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canmera and subsequently inform [the prosecution] that the
witness will be provided immnity if he/she testifies, but [the
prosecution] has no idea what the crine is for which the w tness
IS receiving immunity.

M5. PARKES clarified that only the state can provide inmunity.
The judge would sinply inform [the prosecution] that the w tness
has a Fifth Anendnent privilege and if the witness is required
to testify, the wtness may incrimnate hinself or herself.
Therefore, if the [prosecution] wants the witness to testify,
then [the prosecution] would have to give the witness immunity.
In response to Representative Gara, M. Parkes confirnmed that
[the prosecution] receives no indication of what [crinme] the
immunity mght be for. Because the state can only offer
transactional immunity, the wtness would receive imunity wth
regard to whatever crine he or she testifies about on the stand.

REPRESENTATI VE GARA inquired as to the witness's interest in not
| etting the prosecution know the subject of the immunity.

Nunber 1414

IVS. PARKES said that there is <concern that [information
regarding the level of crinme] could sonehow be used as an
investigative tool; the state could refuse the witness immnity
and then focus on that witness in an investigation. However
she opined that the nore realistic reason the wtness doesn't
want the [information] to be known by the prosecution is because
people often use the Fifth Arendnent as a way to escape having
to testify against friends.

REPRESENTATI VE GARA surm sed, then, that the court, under this
| egislation, would only be able to provide the |evel of the
crime but not the specific crine.

V5. PARKES agr eed.

M5. PARKES turned to the issue of self-defense and Sections 13
and 14, and explained that Section 13 nakes the |level of
evidence to obtain a self-defense instruction consistent wth
federal |aw. Therefore, the legislation proposes the need for
sone pl ausible evidence that could warrant a jury to find self-
def ense before the instruction is given. She opined that under
Al aska case law, a judge will give a self-defense instruction
for any evidence, even inplausible evidence, of self-defense.
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CHAIR McQAURE recalled the Wallner case in which a wonan was

stabbed forty-sonme tines. She further recalled that the
def endant, because the confession was excluded, took the stand
and offered a self-defense theory. In the aforenentioned

situation, would that be considered plausible, she asked.

M5. PARKES answered that a judge would have to nake that
decision, and such a decision would be based on whether the
judge found the defendant's testinony credible or plausible. If
it is found to be plausible, the self-defense instruction m ght
be gi ven.

Number 1173

REPRESENTATI VE GRUENBERG clarified that the content of the
instruction is a question of Jlaw, while the giving of
instruction, based on the view of the evidence, nakes it al nost
revi ew proof in many cases. The trial court in Al aska has very
broad discretion on the adm ssion and exclusion of evidence and
whether to give it to a jury.

M5. PARKES agreed that there is broad discretion with regard to
what evidence goes to a jury. She then explained that the
problens in self-defense cases have nainly arisen in situations
in which a drug deal "went bad" or there has been gang activity
in which [the prosecution] can't show who fired the first shot,
and so no one is prosecuted. Therefore, the |legislation
specifies that one wouldn't be entitled to self-defense if the
individual is involved in a drug transaction or gang activity.

CHAIR MGJRE comented that such was what the comittee
requested | ast year.

REPRESENTATI VE GRUENBERG not ed that the |anguage being di scussed
is on page 8, lines 7-13. Representative Gruenberg said he is
very concerned because [the |anguage] doesn't specifically say
what Ms. Parkes is saying. Furthernore, there aren't one set of
evidentiary or defense rules for gang-related cases and drug
cases.

CHAIR McGUIRE remarked that at |east [the |anguage] is getting
cl oser to what was being discussed [at the | ast hearing].

Nunber 0933
REPRESENTATI VE GARA commrented that he still isn't convinced that
there isn't a way to better limt the |anguage to apply to gang
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activity. Representative Gara acknow edged that it's difficult
to come up with fair rules for people who are doing terrible

t hi ngs. In this case, Representative Gara said that he is nore
synpathetic to making it harder for the person who is in the
busi ness of selling drugs. He said he didn't consider the

person who purchases drugs because of his or her drug habit as
engaging in the sane class of crine [as a person who is in the

busi ness of selling drugs]. He posed a situation in which a
person who purchases drugs from soneone he or she knows is
dangerous decides to carry a weapon for protection. In such a

situation, if the drug dealer starts violent activity and the
purchaser defends hinmself or herself, the purchaser would |ose
hi s/ her right to claimself-defense under this provision.

REPRESENTATI VE GARA specified that he would be nore confortable
dealing with such a situation in a way that affects the drug
deal er [because] a drug dealer who brings a weapon to a drug
deal is doing sonething nuch worse than soneone with a drug
habit who m ght bring a gun along at a drug deal. He asked if
such a distinction could be made in this provision.

M5. PARKES recalled that in the Senate there were suggestions to
limt it to felonious activities or to limt it to people who
bring a dangerous weapon. The |anguage is being reviewed for
possi ble changes in order to make it apply in the situations
desired.

REPRESENTATI VE GARA said he would probably be agreeable if it is
limted to the [drug] dealer, not the purchaser.

Nunber 0729

REPRESENTATI VE SAMUELS posed a situation in which a [drug user]
goes to a drug dealer's apartnent and shoots the drug dealer
takes the drugs, and clains self-defense.

REPRESENTATI VE GARA responded that the [drug user] would go to
jail.

REPRESENTATI VE SAMJELS clarified that in that hypothetical
situation, the [drug user] cane by to purchase only a small
anount of drugs.

MS. PARKES interjected that when everyone has a gun, proving who
drew first is the problem Therefore, the [intent] is to
address those situations in which one engages in inherently
dangerous activity that one cones to arnmed because of the
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know edge that it's inherently dangerous. In such a situation

the individual assunes the risk that he or she m ght have to use
his or her weapon. "This is meant to deter people from doing
that," she said.

REPRESENTATI VE GRUENBERG sai d he doubted that an individual who
is going to purchase or sell a large quantity of drugs is going
to review the crimnal code to determ ne whether he or she wll
be prosecuted for self-defense. Representative G uenberg opined
that this isn't a circunstance in which [the |law] would deter
anyone.

M5. PARKES continued her presentation, noting that the remaining
provi sions are new ones. She pointed out that Section 8
provides for a small nodification to the felony nurder statute,
and explained that [the departnent] is proposing the deletion of
the "other than a participant” |anguage. Therefore, [those
participants who didn't point a gun] could be charged wth
murder in the second degree in a situation in which four people
attenpt to rob a convenience store and one of the four points
the gun at the clerk, but the clerk shoots the individual who
pul l ed t he gun.

M5. PARKES offered that right now, there doesn't seem to be a
logical reason to treat participants in a serious felony
differently when the foreseeable consequence is that soneone
could die, whether it's an innocent person or one of [the
per petrators]; "it's the sanme serious conduct, SO we're
proposing to take away that distinction.”

M5. PARKES highlighted that Sections 21 and 23 address felony
driving while under the influence (DU ). Because of the 10-year
| ook-back, there are situations in which someone wll have a
felony DU and |later receive a msdeneanor DU . Therefore, the
[departnment] is proposing that once one receives a felony DU,
every DU received after that is a felony.

Number 0467

M5. PARKES, in response to a question, returned to Section 8 and
explained that the |anguage "other than a participant” was
del et ed. Therefore, if one of the "bad guys"” die rather than
the victim the other "bad guys" can be charged with murder in
t he second degree. Under current law, if, during the course of
a serious felony, soneone other than a participant is killed
it's considered nurder in the second degree.

HOUSE JUD COW TTEE -49- March 19, 2004



REPRESENTATI VE GARA surmi sed, then, that in a situation in which
one of the participants in the felony is killed, wunder the
proposed CS, it would also be nurder in the second degree.

MS. PARKES answered in the affirmati ve.

REPRESENTATI VE GARA posed a situation in which two people commt
a burglary or robbery with no intention to hurt anyone, but the
store clerk shoots one of the burglars. Under the proposed CS
the remaining burglar would be charged with nmurder in the second
degr ee.

M5. PARKES replied yes, and added that wunder current law if
robbers went into a store with no intention to kill anyone, but
one of them shoots the store clerk, the remaining participants
woul d be charged with nurder in the second degree.

Nunber 0229

REPRESENTATI VE GRUENBERG, returning attention to Sections 21 and
23, nmentioned that Representative Rokeberg has introduced
| egi slation dealing with the | ook-back provision.

IVB. PARKES offered her understanding that Representati ve
Rokeberg's legislation addresses the m sdenmeanor | ook-back,
whil e the proposed CS only addresses felony DU, which currently
has a 10-year | ook-back. She explained that currently, one
woul d have to have two prior DUs within a 10-year period and
then the third DU would be a felony. Therefore, the individua
would do some jail time and, after being released, if the
i ndi vidual was charged wth another DU tw years later, that
DU would only be a m sdeneanor because it would be beyond the
10 years.

M5. PARKES turned attention to Sections 22 and 24, which
addresses Conrad v. State wherein the new "big gul p* defense was
put forward. She explained the "big gul p* defense as foll ows:
an individual at a bar who isn't intoxicated pounds back five
shots and hops in his or her car to drive hone. The police
i medi ately stop this individual before the alcohol can enter
the individual's blood stream but [the alcohol has entered the
bl ood strean] an hour later at the police station when he/she is
t est ed.

TAPE 04-43, SIDE A
Number 0001
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REPRESENTATI VE GRUENBERG asked if there is a constitutional
problemwi th this [defense].

M5. PARKES said she didn't believe so, and explained that [the
departnment] believes it's a perversion of the current |aw

REPRESENTATI VE CGRUENBERG posed a situation in which one
i ndi vidual drinks just imediately before the accident, but so

imediately that it hasn't had a chance to affect the
i ndi vi dual . He also posed a situation in which an individua
drinks inmediately after an accident and [the alcohol] didn't
af f ect the individual in this case either. | f this

[l egislation] precludes the [big gul p] defense, he opined, there
woul d be due process and equal protection problens because in
both hypothetical scenarios, the alcohol didn't affect the
driving.

M5. PARKES di sagreed and opined that what's being prohibited is
peopl e having that |level of alcohol in their bodies getting into
a car and driving. She said she didn't believe the intent is to
get into the "bl ood-al cohol expert-w tness" debate on the bl ood

al cohol | evel. In the case wherein soneone drinks after
driving, the alcohol isn't in the person's system when he/she
was behind the wheel. The aforenentioned situation wouldn't be
illegal. However, she opined that it's very different if
sonmeone has alcohol in his/her system at the tinme of an
accident. She pointed out that the statute says that if within
f our hours  of the driving, a person's blood alcohol
concentration (BAC) is 0.08 or over, he/she is DU . Therefore,
she said, she believes that the legislature can |egislate the
af or enent i oned. Ms. Parkes said she didn't believe [the

commttee] wants people drinking in bars to try to calculate
their body weight, how nuch they have eaten, and how far away
they live in order to determne whether they can nake it hone
before [the al cohol] reaches their system

REPRESENTATI VE GARA surm sed that this legislation doesn't limt
the "big gulp" [defense] in the traditional case.

MS. PARKES replied no, and specified that the defense is being
prohi bited because the individual would have the alcohol in his
or her system when behind the wheel of the car. She clarified
that what 1isn't being prohibiting is the [defense] for a
situation in which an individual pulls into his or her driveway
and, after entering the house, drinks.

Number 0329
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REPRESENTATI VE GARA posed a situation in which a chem cal test
indicates that an individual is drunk, although the individual
only had two drinks and believes the chemcal test to be wong.
In such a situation, the individual would want to introduce
evidence of having consuned alcohol in order to explain the
results of the chemcal test. However, it seens that Section 22
doesn't allow for the introduction of evidence showing that the
i ndi vidual didn't have very nmuch to drink

M5. PARKES clarified that there is no intention to prohibit an
attack on an inaccurate chem cal test. The intent is sinply to
not allow the argunent that at the tinme the individual was
driving the blood alcohol was |ower than specified at the later
chem cal test.

REPRESENTATI VE GARA renmarked that the intent is fine, although
the | anguage is of concern.

M5. PARKES offered to review that.

REPRESENTATI VE GARA suggested that the |anguage should say, "If
you're defense is that you' ve had an anount of alcohol that
woul d render you intoxicated, ... you can't use the defense that
you weren't intoxicated in tinme ... for the [chemical test]."
He related his belief that the "big gulp" theory could be
described in the section and then specified that it can't be
used.

M5. PARKES turned attention to Section 9. She expl ai ned that
the assault statutes include assault in the fourth degree, which
refers to crimnal negligence causing "physical injury by neans
of a dangerous instrunment."” However, there is no assault
statute that covers cases in which an individual in a vehicular
collision may not have had a bl ood al cohol level at 0.08 but may
have al cohol or drugs in his/her system or some other condition
that nmakes the individual's driving crimnally negligent.
Therefore, to cover such serious-physical-injury situations, the
proposed CS includes a new assault in the third degree provision
t hat woul d make such a situation a class C fel ony.

REPRESENTATI VE GRUENBERG highlighted that the lowest crine in
[ Al aska statute] is a class B m sdeneanor and the next level is

a violation. Representative G uenberg opined that there are
sone [crines] that should have a 30-day jail sentence, and
therefore he stated his desire to have a class C m sdeneanor

He comented that a nunber of things would fall into his

HOUSE JUD COW TTEE -52- March 19, 2004



proposed <class C m sdeneanor. He inquired as to the
departnment's thoughts on such

M5. PARKES said she would research that issue, but pointed out
that the disorderly conduct statute has a naxi mum of 10 days in
jail. Therefore, there is already at |east one statute in which
the penalty is different than that of a class A or B
m sdemeanor

CHAI R MGU RE announced that HB 244 woul d be hel d over.

ADJ OURNNMVENT

Nunber 0743

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:20 p.m
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