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VEMBERS PRESENT

Representative Lesil MGQuire, Chair
Representati ve Tom Anderson, Vice Chair
Representative Jim Holm

Representati ve Dan Ogg

Represent ati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max Gruenberg

MEMBERS ABSENT

Al l nmenbers present

COW TTEE CALENDAR

PRESENTATI ON:  JUAN MELENDEZ, FORVER DEATH ROW | NVATE
- HEARD [See 1:15 p.m mnutes for this date]

CS FOR SENATE BILL NO. 30(JUD) am

"An Act relating to information and services available to
pregnant wonen and ot her persons; and ensuring inforned consent
before an abortion nmay be performed, except in cases of nedica
enmer gency. "

- HEARD AND HELD

CS FOR SENATE BILL NO. 203(FIN) am

"An Act relating to admnistrative hearings, to hearing
officers, and to admnistrative l|aw judges; establishing the
office of admnistrative hearings and relating to that office;
and providing for an effective date.”

- MOVED HCS CSSB 203(JUD) OUT OF COW TTEE
HOUSE BI LL NO. 447
"An Act making corrective anendnents to the Al aska Statutes as
reconmended by the revisor of statutes; and providing for an
effective date."

- MOVED CSHB 447(JUD) QUT OF COW TTEE
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HOUSE BI LL NO. 428

"An Act relating to «civil liability for acts related to
obtaining alcohol for persons under 21 years of age or for
persons under 21 years of age being on |licensed prem ses.”

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
BILL: SB 30

SHORT TITLE: ABORTI ON: | NFORVED CONSENT; | NFORMVATI ON
SPONSOR(S): SENATOR(S) DYSON

01/ 21/ 03 (S READ THE FI RST Tl ME - REFERRALS
01/21/03 (S) HES, JUD, FIN

03/ 17/ 03 (S) HES AT 1: 30 PM BUTROVI CH 205

03/ 17/ 03 (S) Heard & Held

03/ 17/ 03 (S) M NUTE( HES)

03/ 26/ 03 (S) HES AT 1:30 PM BUTROVI CH 205

03/ 26/ 03 (S) Heard & Held

03/ 26/ 03 (S) M NUTE( HES)

04/ 03/ 03 (S HES AT 5:00 PM BELTZ 211

04/ 03/ 03 (S) Heard & Held

04/ 03/ 03 (S) M NUTE( HES)

04/ 09/ 03 (S) HES AT 1: 30 PM BUTROVI CH 205

04/ 09/ 03 (S) Heard & Held

04/ 09/ 03 (S) M NUTE( HES)

04/ 14/ 03 (S) HES AT 1: 30 PM BUTROVI CH 205

04/ 14/ 03 (S) Moved CSSB 30(HES) CQut of Committee
04/ 14/ 03 (S) M NUTE( HES)

04/ 15/ 03 (S HES RPT CS 2DP 1DNP 1NR SAME TI TLE
04/ 15/ 03 (S) DP: DYSON, GREEN;

04/ 15/ 03 (S DNP: DAVIS; NR: W LKEN

05/ 02/ 03 (S JUD AT 1: 00 PM BELTZ 211

05/ 02/ 03 (S) Heard & Held

05/ 02/ 03 (S) M NUTE( JUD)

05/ 03/ 03 (S) JUD AT 9: 00 AM BELTZ 211

05/ 03/ 03 (S) Moved CSSB 30(JUD) CQut of Committee
05/ 03/ 03 (S) M NUTE( JUD)

05/ 06/ 03 (S) JUD RPT CS 3DP SAME TI TLE

05/ 06/ 03 (S) DP: SEEKI NS, THERRI AULT, OGAN

05/ 12/ 03 (S FIN AT 9: 00 AM SENATE FI NANCE 532
05/ 12/ 03 (S Moved Qut of Conmittee

05/ 12/ 03 (S) M NUTE( FI N)

05/ 12/ 03 (S FIN RPT CS(JUD) 3DP 3NR 1AM

05/ 12/ 03 (S) DP: GREEN, TAYLOR, STEVENS B;
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05/ 12/ 03
05/ 16/ 03
05/ 16/ 03
05/ 16/ 03
05/ 16/ 03
05/ 17/ 03
05/ 17/ 03
05/ 17/ 03
05/ 17/ 03
05/ 17/ 03
05/ 17/ 03
02/ 18/ 04
02/ 18/ 04
02/ 18/ 04
03/ 18/ 04

BILL: SB 203

IIITITIITITILOL

NR. W LKEN, HOFFMAN, BUNDE; AM OLSON
TRANSM TTED TO (H)

VERSI ON:  CSSB 30(JUD) AM

READ THE FIRST TIME - REFERRALS
HES, JUD, FIN

HES AT 1:00 PM CAPI TOL 106

Moved HCS CSSB 30(HES) Qut of Committee

M NUTE( HES)

HES RPT HCS(HES) 4DP 1NR

DP: SEATON, COGHI LL, WOLF, W LSON;
NR: Cl SSNA

JUD AT 1:00 PM CAPI TOL 120

Heard & Hel d

M NUTE( JUD)

JUD AT 1:00 PM CAPI TOL 120

SHORT TI TLE: ADM NI STRATI VE HEARI NGS/ OFFI CE

SPONSOR( S) :

04/ 29/ 03
04/ 29/ 03
05/ 06/ 03
05/ 06/ 03
05/ 06/ 03
05/ 07/ 03
05/ 07/ 03
05/ 07/ 03
05/ 09/ 03
05/ 09/ 03
05/ 09/ 03
01/ 30/ 04
01/ 30/ 04
01/ 30/ 04
02/ 06/ 04
02/ 06/ 04
02/ 06/ 04
02/ 09/ 04
02/ 09/ 04
02/ 09/ 04
02/ 19/ 04
02/ 19/ 04
02/ 23/ 04
02/ 23/ 04
02/ 23/ 04
02/ 26/ 04
02/ 26/ 04
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(H
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

RULES BY REQUEST

READ THE FI RST Tl ME - REFERRALS
STA, JUD, FIN

STA AT 3:30 PM BELTZ 211

Moved CSSB 203(STA) Qut of Conmittee
M NUTE( STA)

STA RPT CS 1DP 3NR SAME TI TLE

DP: STEVENS G

NR. COADERY, GUESS, DYSON

JUD AT 1: 00 PM CAPI TOL 120

Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205

Heard & Hel d

M NUTE( JUD)

JUD AT 8: 00 AM BUTROVI CH 205

Moved CSSB 203(JUD) Qut of Conmittee
M NUTE( JUD)

JUD RPT CS 3DP 1INR NEW TI TLE

DP: SEEKI NS, THERRI AULT, OGAN;

NR:  FRENCH

FIN AT 9: 00 AM SENATE FI NANCE 532
Bi || Post poned

FIN AT 10: 00 AM SENATE FI NANCE 532
Heard & Hel d

M NUTE( FI N)

FIN AT 9: 00 AM SENATE FI NANCE 532
Heard & Hel d
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02/ 26/ 04 (S) M NUTE( FI N)

03/ 01/ 04 (H FIN AT 9: 00 AM HOUSE FI NANCE 519
03/ 01/ 04 (S Schedul ed But Not Heard

03/ 02/ 04 (S) RLS TO CALENDAR 3/ 3/ 04

03/ 03/ 04 (S) FIN AT 9: 00 AM SENATE FI NANCE 532
03/ 03/ 04 (S) Moved CSSB 203(FIN) Qut of Conmittee
03/ 03/ 04 (S) M NUTE( FI N)

03/ 03/ 04 (S) FIN RPT CS 5DP 1INR NEW TI TLE

03/ 03/ 04 (S DP: GREEN, W LKEN, DYSON, BUNDE,
03/ 03/ 04 (9 STEVENS B; NR HOFFMAN

03/ 04/ 04 (S) TRANSM TTED TO (H)

03/ 04/ 04 (S) VERSI ON: CSSB 203(FIN) AM

03/ 08/ 04 (H READ THE FI RST TI ME - REFERRALS
03/ 08/ 04 (H JUD, FIN

03/ 18/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 447
SHORT TI TLE: 2004 REVI SORS BI LL
SPONSCR(S): RULES BY REQUEST OF LEQ SLATI VE COUNCI L

02/ 09/ 04 (H READ THE FI RST TIME - REFERRALS
02/ 09/ 04 (H STA, JUD

02/ 24/ 04 (H STA AT 8:00 AM CAPI TOL 102

02/ 24/ 04 (H Moved CSHB 447(STA) Qut of Conmittee
02/ 24/ 04 (H M NUTE( STA)

02/ 26/ 04 (H STA RPT CS(STA) 4DP 1NR

02/ 26/ 04 (H DP: HOLM LYNN, COGHI LL, WEYHRAUCH;
02/ 26/ 04 (H NR: BERKOW TZ

03/ 18/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 428
SHORT TITLE: ClVIL PENALTY: UNDERAGE ALCOHOL PURCHASES
SPONSOR(S): REPRESENTATI VE(S) MEYER

02/ 04/ 04 (H READ THE FI RST Tl ME - REFERRALS
02/ 04/ 04 (H L&C, JUD

02/ 25/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 25/ 04 (H Moved Qut of Conmittee

02/ 25/ 04 (H M NUTE( L&C)

02/ 26/ 04 (H L&C RPT 5DP

02/ 26/ 04 (H DP: CRAWFCRD, LYNN, ROKEBERG
02/ 26/ 04 (H GUTTENBERG, GATTO

03/ 18/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

DAVI D A | NGRAM
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Juneau, Al aska
POSI TI ON  STATEMENT: During discussion of SB 203, offered
comment s and suggested changes.

EDWARD H. HEIN

Juneau, Al aska

POSI TI ON  STATEMENT: Testified in support of SB 203 and
responded to questions.

DAVI D STANCLI FF, Staff

to Senator Gene Therriault

Joint Conmttee on Admi nistrative Regul ati on Revi ew

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Spoke on behalf of Senator Therriault,
Chair of the Joint Comrmttee on Admnistrative Regulation
Review, regarding SB 203, which was sponsored by the Senate
Rul es Standing Committee by request of the Joint Commttee on
Adm ni strative Regul ati on Revi ew.

ANDREW HEMENWAY, Hearing O ficer: Procurenent & Longevity Bonus
Heari ngs and Appeal s

O fice of the Conm ssioner

Department of Adm nistration (DOA)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 203.

PAM FI NLEY, Revi sor of Statutes

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Juneau, Al aska

POSI TI ON  STATEMENT: Speaking as the revisor of statutes,
presented HB 447 and responded to questions.

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 428.

BRENDA SADLER, Presi dent

Fai r banks Chapt er

Mot hers Agai nst Drunk Driving (MADD)

North Pol e, Al aska

POSI TI ON  STATEMENT: During discussion of HB 428 asked for
support of the bill
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Cl NDY CASHEN, Executive Director

Juneau Chapter

Mot hers Agai nst Drunk Driving (MADD)

Juneau, Al aska

POSI TI ON STATEMENT:  Testified in support of HB 428 on behal f of
t he Juneau and Anchorage chapters of MADD

LOGAN SPENCER

Youth in Action (YIA

Mot hers Agai nst Drunk Driving (MADD)

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 428 provided
comments and urged passage of the bill

O C. MADDEN 111

Brown Jug, Inc.

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 428 provided
comments and responded to questions.

DALE FOX, Executive Director

Cabaret Hotel Restaurant & Retailers Association (CHARR)

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in support of HB 428 and
responded to questions.

SUZANNE CUNNI NGHAM St af f

to Representative Kevin Myer

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 428, assisted the
sponsor, Representative Meyer, by responding to questions.

ACTI ON NARRATI VE

TAPE 04-39, SIDE A
Number 0001

CHAIR LESIL MGJIRE called the House Judiciary Standing
Commttee neeting back to order at 2:15 p.m Represent ati ves
McGQuire, Anderson, Holm Ogg, Sanuels, Gara, and G uenberg were
present at the call back to order. [ For the presentation by
Juan Melendez, fornmer death row inmate, see the 1:15 p.m
m nutes for this date.]

SB 30 - ABORTI ON: | NFORMED CONSENT; | NFORMVATI ON
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Number 0021

CHAI R Mc@U RE announced that the next order of business would be
CS FOR SENATE BILL NO 30(JUD) am "An Act relating to
information and services available to pregnant wonen and other
persons; and ensuring infornmed consent before an abortion nmay be
performed, except in cases of nedical energency.” [ Before the
commttee was HCS CSSB 30( HES). ]

CHAI R McGU RE nentioned that public testinony is closed with the
exception of witten testinony, which the commttee will stil
entertain. She relayed that just today the attorney general
provided the comrmittee with a legal analysis of the proposed
House commttee substitute (HCS) for SB 30, Version 23-LS0193\N,
M schel, 2/18/04; this analysis is dated 3/18/04.

CHAIR MGUJ RE suggested that the conmmttee incorporate the
specific recommendations listed in attorney general's |[egal
analysis into a forthcom ng HCS. She expl ai ned, however, that
there are other aspects of the analysis that she does not nean
to have incorporated into a proposed HCS, such as the references
to potential privacy challenges, to potential equal protection
challenges, and to potential <costs associated wth [such
chal | enges] . What she would like to incorporate, she relayed,
is the recomendation to return to the bill the I|anguage
requiring that the information in the panphlet be "unbiased
information that is reviewed and approved for nedical accuracy
and appropriateness by recognized obstetrics and gynecol ogi cal
specialists"; the recommendation that a disclainmer be given on
the web site; the recommendation that people be given a choice
regarding inclusion in the panphlet; the recomendation to
renove the provision regarding a 24-hour waiting period; and a
nunber of other [specific] recomendations that are outlined.

Number 0213

CHAIR McGQU RE made a notion "that the specific recomendati ons
outlined in the March 18, 2004, letter by the attorney general
be incorporated into a new [House Judiciary Standing Commttee
HCS] . "

Number 0260

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
He said that although he likes the procedure, he isn't saying
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that he likes the proposed changes, enbodied in the I|ega
anal ysis, on their nerits.

REPRESENTATIVE OGG offered his wunderstanding that the only
portion of a wonman's pregnancy that doesn't require a
consultation is the first trinmester, and surmsed that "this is
aimng towards that." He said that his hope is that the
proposed changes will provide direction on this issue.

CHAI R McGU RE of fered her understanding that although the Al aska
Adm ni strative Code al ready has an inforned consent requirenent,
it doesn't require it for the first trinester. She indicated
that such is not required by the bill either.

REPRESENTATI VE OGG surmi sed, then, that consent is required but
consultation is not.

CHAIR McGU RE concurred. In response to a question, she said
that her notion includes the deletion of the 24-hour waiting
peri od.

REPRESENTATI VE OGG wi t hdrew hi s obj ection.

Nunber 0440

CHAIR McGUI RE asked whether there were any further objections to
the notion. There being none, the notion carried.

CHAIR McGUI RE announced that SB 30 would be set aside for the
pur pose of awaiting the forthcom ng HCS.

The commttee took an at-ease from2:24 p.m to 2:25 p. m

SB 203 - ADM NI STRATI VE HEARI NGS/ OFFI CE

Number 0464

CHAI R Mc@UJ RE announced that the next order of business would be
CS FOR SENATE BILL NO 203(FINN am "An Act relating to

adm ni strative heari ngs, to heari ng of ficers, and to
adm ni strative |l aw judges; est abl i shi ng t he of fice of
adm nistrative hearings and relating to that office; and
providing for an effective date."” [ Menbers' packets include a

proposed House conmittee substitute (HCS) for SB 203, Version
23-LS0903\J, Cook, 3/17/04.]

Number 0553
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DAVID A. INGRAM rel ayed that he is a former hearing officer

the state, specifically the Commrerci al Fi sheri es Entry

Comm ssion (CFEC), and has served for nmany years as the chair

the administrative |law section for the Al aska Bar Associ ati on.

He offered the foll ow ng:

| have an abiding interest in the inprovenent of

admnistrative law in this state, and | speak from a
vari ed background; 1've also taught adm nistrative |aw
at the university for over the last 20 years. ... | am
such a fan of this bill. | think ... central panels
is just ... an idea who's tinme has definitely come; in
fact, | think it's way overdue. ... A nmgjority of the
states have sone sort of <central panel ... - 29
states, sonmething like that. ... | think this is a
maj or step forward in t he i mpr ovenent of
admnistrative law in the state. ... | think a centra

panel is essential for basically three main reasons.
The appearance of fairness is so much inproved if you
have a central panel

.. | assure you, to the people out there who have
been denied benefits, been denied [a] conmmercial
fishing entry permt, or have [an] adverse action
brought against them by sone agency trying to take

away their livelihood, it's very inportant. ... So the
basic appearance ... [of fairness] is essential.
Can you imgine how the public would feel if the

general jurisdiction judges worked for the Departnent
of Law and were enpl oyed and under the supervision and
control of the Departnment of Law so [that] you've got
their cohorts comng and arguing cases in front of
t hem It's the sanme kind of thing you' ve got in the
agenci es.

Nunmber 0692
MR. | NGRAM conti nued:

Anot her problem wth the current system is that

"ALJ's" - admnistrative law judges - and hearing
officers are just human, and they work wth these
peopl e. If you are enployed by and under the

supervision and control of the agencies, they becone
famly; you're celebrating one another's birthdays,
you're going to parties together, and it's just not
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good. ... No mtter how nuch you fight it, your
rel ati onships with those people are bound to affect
your decisions. And this is sort of where the rubber
neets the road - at the agency; ... this is the
hearing where facts are going to be found, and from
that point on, sure, you can appeal it to the courts,
but you're talking about |egal error once you get on
appeal . Your one shot at that fact finding is down
there at the agency level, and it should be as fair
and unbiased and unprejudiced and untainted by
rel ati onshi ps as possi bl e.

Finally, ALJs and hearing officers should be renoved
from any threats of retribution, whether explicit or
inplicit. And as long as they are under the contro
and supervision of the agencies, | assure [you that]
they are loath to expose m sdeeds, corrupt practices,
and the like that are going on in the agency, because
they fear bad perfornmance reports, denial of pay
i ncreases, denotions, [and other things]; you hear
hearing officers and ALJs at various |evels tal k about

sonme ... picayune things ... [like] parking spaces and
bat hroom privileges and what office you get and
the like, but ... what it really cones down to is pay,

and there's always that threat as long as they're
under the thunb of the agencies.

So, ... I've been working with ... Senator Therriault
and Dave Stancliff and Andy Henenway and the Senate
Judiciary [Standing] Committee, and sone earlier
recommendations | had have already been incorporated
into the [House] commttee substitute you' ve got
before you. There's one other, though, [that] 1'd
really like you to consider, and that is to strengthen
the language in Section 1 of the bill regarding the
purpose of the Act and the intent to include respect
for an individual's privacy and to prohibit actions
that threaten, intimdate, or harass a nenber of the
publi c.

Number 0842
MR. | NGRAM concl uded:
And as a graphic exanple as to why sonething like this

is necessary, and | even gave you sone |anguage there
as to how it could be done, |'ve submtted four pages
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froma decision | rendered on January 30 of this year
that discuss an incident where an agency hearing
officer left a nessage on an individual's telephone

answering machine which | found to violate that
person's right of privacy and, even if it didn't
constitute a t hr eat, certainly constituted
intimdation and harassnent. And | would encourage

you to strengthen up the |anguage and send a clear
nessage that this kind of conduct isn't going to be
tolerated. ... That's all | have, and | thank you very
much for this opportunity to appear; [l1'd] be glad to
answer any questions.

CHAIR McGQUIRE said that although ideas simlar to what is being
proposed via SB 203 were proffered during her tinme on the Joint
Commttee on Adm nistrative Regulation Review, she is glad to
see that now those ideas are finally gaining support. She
thanked M. Ingramfor his past work and his current efforts.

REPRESENTATI VE GRUENBERG asked M. |Ingram whether he sees any
other problens with the bill.

MR. | NGRAM said he believes that all ALJs and hearing officers
for every agency ought to be swept into a central panel at sone

poi nt, although what the bill currently proposes is a good first
st ep. He offered his understanding that the agencies currently
listed in the bill are those that are willing to go along with

this kind of change and not fight it.

REPRESENTATI VE GRUENBERG noted that this idea is not new, prior
| egi sl ators have offered simlar |legislation in the past.

CHAI R McGUI RE concurr ed.

Nunber 1008

REPRESENTATI VE ANDERSON indicated agreenent wth the concept
enbodied in bill. He noted, however, that workers' conpensation
is not included.

MR. | NGRAM posited that others could speak to that issue.
REPRESENTATI VE ANDERSON nentioned the issue of exenpt enpl oyees.
MR. | NGRAM noted that as a hearing officer for the CFEC, he was

an exenpt enployee, and he was always kind of disturbed that he
and his fellow hearing officers didn't have some sort of union
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protection as did other enployees of the Al aska Departnent of
Fish & Gane. He said he would like to see sone sort of
protection for hearing officers and ALJs.

REPRESENTATI VE GARA noted that sonme areas of regulation require
a certain anount of expertise on the part of the ALJs and
hearing officers that hold hearings regarding those areas of
regul ati on, such as those pertaining to the Regulatory
Comm ssion of Alaska (RCA) and to workers' conpensation. He
asked whet her RCA and workers' conpensation and oil tax ALJs are
included in the bill and would therefore function wunder a
central panel

MR. | NGRAM of fered his understanding that the aforenentioned are
not included in the bill, and that it basically just includes
agenci es under the purview of the Departnent of Adm nistration
(DAA) and the Departnent of Revenue (DOR).

REPRESENTATI VE GARA said he supports the concept of the bill

but added that he believes that in certain areas of regulation
the ALJs and hearing officers need a certain anount of
speci al i zed experti se.

MR. | NGRAM rel ayed his understanding that in states that have a
central panel, ALJs and hearing officers from the agencies
requiring a certain anmount of expertise are swept into the pane

and are then the ones to hear those types of cases w thout being
under the control of the associated agency. He nentioned that
the goal of having a central panel is to get the ALJs and
hearing officers with the expertise away fromthe agenci es.

Nunber 1220

REPRESENTATI VE GARA asked whether ALJs are required to have a
particul ar | egal background.

MR. | NGRAM said yes, ALJ's nust be nenbers of the [Al aska] Bar
and have two years of experience.

REPRESENTATI VE GARA asked M. Ingram whether he felt that two
years of experience is enough.

MR. |INGRAM opined that nore is better, but remarked that
whenever there is a job opening for an ALJ, there are plenty of
candidates with plenty of experience. He nentioned that the
agency he'd worked for had a rule that a person also had to have
either two years of judging experience or tw years of
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representing people in trials or before adm nistrative agencies.
In response to a question, he offered his understanding that the
bill only requires two years' nenbership in the Alaska Bar
Associ ati on.

REPRESENTATI VE GARA said that two years of experience could nean
conpletely different things: two years in a law library is not
the sane as two years in court.

VR. | NGRAM acknow edged that that requi r enent could be
strengt hened, and suggested that the two years consist of either
judgi ng experience or representing individuals before courts or
adm ni strative agenci es.

REPRESENTATI VE GARA poi nted out, however, that when | awers work
for a law firm they are considered to be representing someone

in court though they may never have to show up in court. He
asked how the latter part of M. Ingrams suggestion would be
defi ned.

MR. | NGRAM posited that the question of whether the experience
is adequate would be determined by the chief ALJ, who wll be
doing the hiring.

REPRESENTATI VE GARA suggested that perhaps it would be nore
practical to require five years of experience, since nmany
attorneys are still "pretty fresh” with only tw years of bar
menber shi p.

MR. | NGRAM opi ned that five years of experience would be better,
adding, "The nore experience the better." He surm sed that
maki ng nore experience a requirenment wouldn't seriously limt
t he nunber of applicants.

Nunber 1401

REPRESENTATI VE OGG asked how the bill has changed from its
original form

MR. I NGRAM i ndi cated that others could speak to that issue.

REPRESENTATIVE OGG asked which agencies would not be
partici pating.

CHAIR MGU RE suggested that that issue <could be Dbetter
addressed by the sponsor's representative.

HOUSE JUD COW TTEE -13- March 18, 2004



REPRESENTATI VE OGG asked what were the ol dest unresolved cases
in the CFEC s system

MR. | NGRAM said that he knew of "open" cases that were initially
filed in 1975 and 1977, and that there are between 50 and 100
open cases that have had a hearing officer decision since 1982-
1983 but are still unresol ved. Part of the problem is that an
applicant receives the benefit of being able to fish until
hi s/ her case is resolved, so fromthe applicant's point of view,
if it is a bad case, just keeping it alive will result in being
al lowed to fish.

REPRESENTATI VE GARA opined that |eaving ALJs exenpt, which lets
the governor termnate themif he/she is dissatisfied with them
negates the bill's attenpt at taking them out from under the
pressure put upon them by the agencies. He asked M. Ingram
whet her he thought it wuld be a good idea to make ALJs
nonexenpt .

MR, INGRAM said he did think that would be a good idea, and
further suggested that it mght also be a good idea to require
that an ALJ or hearing officer can only be renoved for cause

simlar to the requirenent for comm ssioners appointed to
"quasi-judicial" agencies.

Nunber 1706

EDWARD H. HEIN said that he is the chief appeals officer for the
National WMarine Fisheries Service (NMFS), National GOceanic and
At nospheric Admi nistration (NOAA), U S. Departnent of Commerce.
He also relayed that he is a nenber of +the Al aska Bar
Associ ati on, an officer wth the Al aska Association of
Adm ni strative Law Judges, a nenber of the National Association
of Admnistrative Law Judges (NAALJ), and was a drafting
attorney with the Legislative Affairs Agency during nost of the
1980s. He went on to say:

I"m just here to support the bill generally and to
answer any questions if you have any. My office is

the federal counterpart to ... [the] CFEC, we do
cases involving the denial of fishing licenses and
privileges. ... |I've been involved with this issue and
with both this bill and the previous bill for [the]
past four years. | think this bill is a nuch-inproved
version of what was offered a few years ago. I
support the bill. I'"'m not here in a representative
capacity, I'm just here to speak on ny own although
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the [NAALJ] ... generally supports centralized hearing
of fices. | think this is a bill that is a good-
government bill. | think it will be good for Al aska;
it places Alaska in the majority of states that have
centralized panels.

[ There's] basically just four or five issues: ..
i ndependence of the hearing officers, professionalism
of the hearing officers, efficiency, and public

confidence. ... | woirk within an agency ... but ny
office is a separate office within the agency; I'min
a separate building, ... which ... reinforces the idea
that we're independent. Qur record is that we've
reversed the agency [in] about an average of 25
percent of the cases, ... but | think we're the
exception, and | <can't speak for a lot of Al aska
agencies. ... | can tell you that there are certainly

ot her federal agencies that have significant problens
with regard to their independence.

MR HEI N added:

I use as one exanpl e t he Soci al Security
Adm nistration. ... They've had a nunber of problens
over the years including [the fact that] the

agency set up a panel of Jlawers to oversee the
decisions that the admnistrative |aw judges were
putting out, and they only review cases where the

[ ALJ] has found in favor of the claimant. And it has
been a major source of dispute and contention wthin
the agency .... And there are many other agencies in

other states that have either formally or informally
i nposed criteria when it cones tinme for the hearing
officers' review [of] their performance: they |ook at

how many times that they ruled against their own

agency. Those are the kind of things that are awful
abuses ... of the independence, and sonething which
the central panel ... wll go a long way toward

avoiding if not correcting.
Number 1905

The professionalism | think the fact that you would
have a centralized office and a new code of ethics
specifically for the hearing officers that the chief
ALJ woul d produce and which would be applicable even
under this bill to hearing officers outside the
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central panel, | think would be a good nove toward
prof essionalization of the statewi de hearing officer
core. [ There are] also opportunities for cost
effectiveness in centralized training for the hearing
officers, and of course the qualifications would be
nore standardi zed.

And then efficiency: there's always this argunent
between the expertise that a particular hearing
officer [or] a set of hearing officers has wthin an
agency versus giving a hearing officer a variety of

cases. As | understand it in this bill, it's set up
... so that it could be the case that the hearing
officers who wll end up being ALJs wunder this

centralized panel are already doing the work that they
would be doing in the centralized panel to a great
degree [though not entirely] .... And so essentially
you're taking whatever expertise there mght be and
not elimnating it but putting it into the centra

[ panel ]. And to the extent that other expertise is
needed, the [panel] itself wll have an opportunity
under this bill, 1 believe, to provide expertise as

W t nesses or as part of the case.

Number 1986
And then public confidence | think is a matter of
perception as nuch as reality. And ... I'mtold
that many people cone into agencies with ..., if not

t he expectation, at |east the suspicion that a hearing
officer who works for the agency is already biased in
favor of the agency. And many attorneys that 1've
talked to in Alaska have said that ... they go through
the hearing through the agency because they're
required to exhaust their adm nistrative renedies, but
they feel that the real hearing cones when they get to
court.

MR. HEI N conti nued:

| think if you have a centralized panel and you have

nore confidence (indisc. - paper shuffling) and
establishes a record of independence (indisc. - paper
shuffling) I think you have less of that attitude
going in and in fact may have a reduced nunber of
cases going to court. Il think a lot of people,
depending on the case of course, ... even if they |ose
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their appeal [or] lose their admnistrative claim if
they feel that they've had a fair hearing and that
their evidence and their case has been adequately

considered, | think it Ilessens the 1likelihood that
they're going to want to take it to court and proceed
further. | can't give you any guarantees about that,

but that's my perception.

So, with all that said, | have no opinion about which
agencies and progranms should be in or out of the
jurisdiction of the central panel - ... those are
really political decisions - but it's a good bill.
And [the] one other thing | would say is that in
February, ... the Al aska Association of Adm nistrative
Law Judges ... had a public panel discussion on this
bill, and about the issues around it, with four chief
ALJS from other states, and the consensus ... was this
was as good a bill as they've seen and they al
supported it. So with that, if you have any
questions, I'Il try to answer them

CHAIR McGUI RE asked M. Hein what kind of protections he has at
the federal level that allow himto retain his independence and
rule without fear of reprisal.

MR. HEIN said that he has the sanme protections that all other
federal enployees have, and noted that there are avenues by
which federal enployees can pursue enploynent grievances.
Wt hout such protections, however, an enployee really is at the
mercy of whoever happens to be his/her supervisor, he observed.
He posited that the protections offered by the bill wll go
quite a way towards inproving the situation for state ALJs and
hearing officers, and that there are probably any nunber of ways
that even those protections could be strengthened. He opi ned
that there is a legitinmate need for strong protections for
hearing officers and ALJs because there are a lot of subtle
pressures that can be brought to bear on them particularly when
they are working within an agency; just having a centralized
panel will help that situation.

Nunber 2177
REPRESENTATI VE GARA asked M. Hein what his thoughts are on
requiring at least five years of experience or, if less than

five years, requiring that an applicant has "done" at |east two
trials or admnistrative | aw hearings.
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MR. HEIN replied:

| think you have to have a balance in that ... you
want to have it open to all qualified people, and you
don't want to arbitrarily say you have to have ten
years' experience or five years' experience in these

particular things. ... But on the other hand | would
agree that soneone fresh out of |aw school m ght not
be the best type of person to hire. It depends. I

think that on the whole, having practical experience
in court or with admnistrative agencies is a real
pl us. On the other hand ..., the role of a hearing
officer is different than the role of an advocate, and
| think that there are a |lot of |awers who make great
advocates but would not make good hearing officers
because they have a different tenperanent.

So ... | think it's inmportant that you hire soneone
who's able to nmake a decision and who's able to wite
well and ... is sensitive to the public, not ... only

getting due process and a fair hearing in fact, but
al so having the appearance of doing so, both to the
general public and to the people who cone before you.
As | say, ... even if a person |loses and you have to
deny their claim | think you at |east want to nake
sure that they know that they've gotten a fair hearing
and that you' ve honestly considered all the evidence
and that you've given themtheir day in court. So not
everybody is suited to do that sort of work, and |
think you're going to attract people who want to play
that role rather than an advocate.

Number 2271
MR. HEI N concl uded:

So | don't think you necessarily have to have a | ot of
advocacy in order to be a good hearing officer; |
think you have to have those sensitivities. So in
terms of setting up requirenments, | think there should
be a basic threshold, and | think this bill does that.
| think it's very inportant to have |egal training
and, if necessary, to be a licensed attorney. ... |
think this [bill] sets a nice balance in that with the
two years' [experience] and then for the chief [ALJ]
five years. But on the other hand, the chief ALJ is
going to chose from those who apply, ... and the
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mar ket may fluctuate ... [and so] it depends on how
you pay these people and what kind of reputation the
panel develops as to how attractive it wll be to
peopl e.

REPRESENTATI VE GARA indicated that he would be confortable
requiring five years' experience, though would not be as
confortable requiring only tw vyears' experience [if] an
applicant has never "done" either a trial or an admnistrative
heari ng. He opined that an applicant should at |east be
famliar with the process of introducing evidence. He asked M.
Hei n whet her he has any concerns regardi ng that issue.

MR. HEIN indicated that it would be a good idea for a person
with only tw years' experience to have at |east sone trial
experience or admnistrative hearing experience. He noted,
however, that extensive training is available for people who
hol d positions simlar to his.

TAPE 04-39, SIDE B
Number 2380

MR HEIN indicated that such training is available through
federal prograns and national organizations. He relayed his
understanding that the najority of hearing officers across the
country are not lawers, and this is one of the reasons that
training is avail able. However, he said he does think that
| awyers have nore sensitivity and understanding of due process
and other [related] issues, but wuld not say that it's
i npossible to be a good hearing officer w thout being a |awer.
He concluded by rem nding nenbers that in the end, it will be up
to the chief ALJ to pick fromthose who apply.

CHAIR McQUI RE ascertained that a representative from the Child
Support Enforcenent D vision (CSED) was available to answer
guestions should the conmttee have any for that division.

Number 2307

DAVID STANCLIFF, Staff to Senator CGene Therriault, Joint
Commttee on Administrative Regulation Review, Alaska State
Legi sl ature, spoke on behalf of Senator Therriault, Chair of the
Joint Commttee on Adm nistrative Regulation Review, regarding
SB 203, which was sponsored by the Senate Rules Standing
Committee by request of the Joint Commttee on Admnistrative
Regul ati on Review. He said:
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Basically, we set out to build the best nodel we could
build, to do the least disruption to the existing
system as this transition away from captive judges in

agenci es becones a centralized, hi ghl y-trai ned,
hi ghl y- not i vat ed, report-to-the-public, f unded-
separately group. To do that, we needed to be

sensitive to the fact that the ALJs that would be
stationed there needed to have the expertise that was
going to be comng to them And so we kind of matched
the hearing officers wwth the expertise, and then we
| ooked at the areas that ... require highly trained
techni cal expertise, such as Representative Gara has
mentioned, and we decided to exclude those: wor ker s'
[ conpensation], RCA, rate hearings, those types of
t hi ngs.

W also | ooked at some of the boards and comm ssions
that the legislature has seen fit to enpower as
adj udi catory bodies; sone of these conmmssions are
specifically set up and designed in boards to
deliberate and to provide adjudication, so they

weren't a neat fit. What you have left, froma I|ist
of about a little over 50, is now a |ist pared down by
about 25 percent that nmatches what the office will be
able to do with the expertise that will be comng into
the office, with the resources that will be available
for the office. And other states' experiences have

been, once you show that this works, and once the
nodel works and the agencies start getting confortable

with it - we gave the agencies options to use the
hearing officers, as they see fit, out of the nodel -
this al | becones a very orderly, nmeani ngf ul
transition. That's how we got to the |ist that we got
to.

Number 2189

CHAIR MGU RE surmsed, then, that future |legislators m ght
pronote inclusion of other agencies.

REPRESENTATI VE CGRUENBERG rel ayed that according to discussions
he'd had with Annette Kreitzer, Chief of Staff, Ofice of the
Li eut enant Governor, she'd been anticipating that the procedures
pertaining to notary publics would be included in SB 203. He
asked whet her such was i ncl uded.

Number 2148
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ANDREW HEMENWAY, Hearing Oficer: Procurenent & Longevity
Bonus, Hearings and Appeals, Ofice of the Comm ssioner
Department of Adm nistration (DOA), said, "What we did is try to
create a list that was the universe of hearings and then we
sorted through that |ist, and | don't recall seeing sonething
| i ke that on any Ii st

REPRESENTATI VE GRUENBERG expressed an interest in adding [notary
publics] to the |ist.

REPRESENTATI VE HOLM indicated that he is confortable with the
| egi slation, though he is concerned with whether there wll be
appropriate oversight [of the central panel].

REPRESENTATI VE ANDERSON rel ayed t hat he supports t he
| egi sl ati on.

REPRESENTATI VE GARA indicated that he'd like to address "the
nonexenpt issue"” via a conceptual amendnent.

MR. STANCLI FF sai d:
That has been the focus of nuch debate and nuch

del i beration and nuch conprom se. The conprom se that
we reached was that the protections that are in this

bill now are not the full protections - which we've
been told we shouldn't do, from nodels in other
st at es. However, they are the protections that are

nodel ed after [the Division of Elections] enployees,
where they can't sinply be renoved, that there's a
hearing process that they have; they have a process to
protect them from indiscrimnate behavior from a
supervisor, but you don't rise to the level of a full
"PX" (ph) position. So that was a conprom se that the
adm nistration was willing to make, that the people
Wi thin, that are working now as hearing officers, are
willing to accept, that cone into the panel. And
that's how we got where we're at. Andy has specifics
on that "custom PX" that we've created here.

Number 2039
MR. HEMENWAY added:

It's on page 6 of the draft [HCS] at the top. Li nes
6-8 [state] that even though they are partially
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exenpt, notwithstanding that nost partially exenpt
don't have to go through the personnel rules to be
disciplined, these positions are subject to the

personnel rules adopted under the personnel Act. And
[in] those specific provisions - [AS 39.25.150(7) and
(15)-(16)] - [paragraph] (7) is the one that deals

with the probationary period, so you get a one-year
probationary period during which time your performance
is assessed and [if] it's not satisfactory, you could
be dism ssed; after that, [paragraphs] (15) and (16)

kick in - those are the disciplinary and dismssa
provi sions of the personnel rules - and they apply to
these hearing officers. And one of the rules

states that you can only be dismssed for just cause

REPRESENTATI VE GARA surmised, then, that [dism ssal for] just
cause applies after the one-year probationary period.

MR.  HEMENWAY concurred, adding that they'd wanted to provide
flexibility on the "hiring side" while providing protections on
the "di scharge side."

REPRESENTATI VE GARA turned attention to pr oposed AS
44.64.030(a)(19), which starts at the bottom of page 4 and ends
at the top of page 5. He asked whether the statutes proposed in
this | anguage pertain to rate-setting issues.

MR. STANCLI FF indicated that they do not, and noted that the
definition section of the bill specifies that hearings conducted
by the central panel won't include rate-setting hearings.

REPRESENTATI VE GARA commended M. Stancliff for his work on this
difficult 1ssue. "The bill sounds good, strong, needed, and
done right," he added.

REPRESENTATI VE GRUENBERG i ndi cated that he intended to offer M.
| ngram s suggested | anguage as an anendnent.

MR. STANCLIFF said he is confortable with having that |anguage
added to the intent section of the bill

Nunber 1875

CHAIR McGUI RE inquired about the possibility of adding, to the
list on pages 4-5, statutes pertaining to the legislative ethics
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Act. She suggested that it mght be best if hearings pertaining
to such issues were conducted by the central panel.

MR. STANCLI FF indicated that that issue had not heretofore been
di scussed, offered to give it consideration, but warned that
sone legislators mght have disconfort with allow ng enployees
of the executive branch to adjudicate issues pertaining to the
| egi sl ati ve branch.

CHAIR McGQU RE remarked that she |ikes the nodel being proposed
by SB 203 and is sinply thinking in ternms of perhaps in the
future applying it to other areas, such as legislative ethics
hearings, as well.

REPRESENTATI VE GARA indicated that he would have concerns about
having hearings pertaining to legislative ethics conducted by
executive branch enployees; it would be too easy for partisan
politics to hold sway in such a situation. Although the current
system regarding |l egislative ethics nay not be perfect and m ght
perhaps be |ooked at in the future with the goal of nmaking it
better, at least right now both parties are represented in equal
nunber, he added.

REPRESENTATI VE GRUENBERG, noting that the chief ALJ is to be
appointed by the governor and confirmed by the |egislature,
asked why the bill does not propose to use the nethod currently
used by the Alaska Judicial Council (AJC) regarding the
appoi ntment of judges, wherein the AJC nom nates persons and
then the governor chooses fromthose nom nees.

MR. STANCLI FF indicated that the bill was based on nodels used
in other states, with the prem se being that because the chief
ALJ would perform duties as part of the executive branch, it
woul d be nore appropriate for the appointnment process to start
wi th the governor.

Nunber 1551

REPRESENTATI VE GRUENBERG clarified that he is nore concerned
about the issue of subjecting the chief ALJ to confirmation by
the legislature, since that process can be very political in
nat ur e.

MR.  STANCLIFF relayed that although the attorney genera
recommended not wusing the legislative confirmation process, an
anendnent addi ng that process was offered on the Senate floor by
Senat or Guess and was adopt ed unani nously.
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REPRESENTATI VE GRUENBERG said he still has concerns about that
i ssue. He then turned attention to page 2, line 25, which
stipulates that the governor can renove the chief ALJ from
office only for just cause and after a hearing conducted by the
attorney general. He said he has concern about the latter
aspect of that stipulation because such a hearing could end up
being political in nature. He asked why such a hearing coul dn't
be conducted by the Comm ssion on Judicial Conduct (CJC).

MR. STANCLIFF offered that the intent was that any given
adm ni stration should have sone influence on the process, and
that the level of that influence is up to the legislature to
deci de. The object, he noted, is to get the best qualified
person for the position, sonmeone who will operate independently
and bring together a highly trained, highly notivated, efficient
and fair panel. In response to a question, he relayed that it
is only the <chief ALJ that 1is subject to legislative
confirmati on and a hearing conducted by the attorney general.

CHAIR McGQU RE nmentioned that it was tine to consider anendnents
to the bill.

Nunmber 1318

REPRESENTATI VE ANDERSON noved to adopt the proposed House
commttee substitute (HCS) for SB 203, Version 23-LS0903\J,
Cook, 3/17/04, as the work draft. There being no objection

Version J was before the committee.

Nunber 1304

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 1, "to add to the |list, disciplinary proceedings
involving notaries public.” There being no objection,
Conceptual Amendnent 1 was adopt ed.

Number 1291

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 2, to
replace the language in paragraph (2) of Section 1 with M.
I ngrami s suggested |anguage, which reads [original punctuation
provi ded] :

(2) ensure respect for the privacy and dignity of
the individuals whose cases are being adjudicated [;]
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and protect them from threats, intimdation, and
har assnent ;

CHAIR MGU RE asked whether there were any objections to
Amendnent 2. There being none, Amendnent 2 was adopt ed.

REPRESENTATI VE GRUENBERG turned attention back to page 2, |ines
[22 and 25], which pertain to the appointnment and renoval of the
chief ALJ, and again nentioned the possibility of having the CIC
i nvol ved in the process.

MR.  HEMENVWAY relayed that he'd spoken wth the executive
director of the CIC, Marla Greenstein, about possibly having the
CJC becone involved in the process, but M. Geenstein had
expressed concerns about constitutional issues.

REPRESENTATI VE GRUENBERG said he is still concerned about the
appoi ntment and renoval processes as currently proposed.

MR. STANCLI FF offered that including legislative confirmation in
t he appointnent process does add sone balance to that process.
He relayed that the sponsor is still open to suggestions for
i nproving the bill

REPRESENTATI VE GARA opined that involving the CIC in the
appoi ntnent process would create a constitutional problem He
then offered his belief that including the attorney general in
the renoval process is a bad idea and could becone sonething of
a farce, and suggested that sinply allowing the governor to
renove the chief ALJ for good cause is sufficient.

Nunber 1055

REPRESENTATI VE GARA nmde a notion to adopt Anendnent 3, on page
2, line 25, to renove, "and after a hearing conducted by the
attorney general ".

Nunber 1046

CHAI R MGUI RE obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG sai d he supports Amendnent 3.
REPRESENTATI VE SAMUJELS said he agrees that having the attorney

gener al involved in the renoval process could create
difficulties.
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Number 0973

CHAIR McGU RE, after renoving her objection, asked whether there
were any further objections. There being none, Anmendnent 3 was
adopt ed.

REPRESENTATI VE GRUENBERG asked whether there is anything in the
bill that would prohibit |ooking at the percentage of rulings
agai nst an agency as part of an ALJ's perfornmance eval uation.

MR. STANCLI FF repli ed:

There's some excellent nodels, through both Maryl and
and Col orado, that get to that very point. They want
to survey for public acceptance and public approval
they do not want to start rating them according to how
they rule this way or the other. And | can get a copy
of that for Representative G uenberg. W're going to
provide all those materials. And | mght add for the
commttee's confort here that both Ed Felter (ph), who
is ... [an] internationally respected central panel
expert, and John Hardwood (ph) wll have availed
thenmsel ves to work setting up the new panel with the
new chief ALJ, and these type of resources and these
cautions that you raise will be a part of what we want
to avoid. W' ve stayed away from the m cronmanagi ng
because there's no end to it.

REPRESENTATI VE GRUENBERG asked whether the bill contains a
provision to nake all ALJs and hearing officers, not just those
on the central panel, nonexenpt and, if not, should there be
such a provision in the bill

MR. STANCLI FF repli ed:

The central panel protections are in place; we don't
extend the rules and the central panel protections

outside the central panel at this tine. The hearing
officers that are operating and ... wll continue to
operate in their jobs outside the central panel, in
nost cases, are full "PX' enployees and will remain
that way until they cone into the jurisdiction and
beconme ALJs. And that's the way [the bill] is witten
ri ght now.

REPRESENTATI VE  GRUENBERG asked about the possibility of
including a provision that requires the other agencies that use
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ALJs and hearing officers to nmake a report to the legislature -
perhaps in six nonths, for exanple, or by the end of the next
| egi slative session - regarding whether they believe their
hearing officers and ALJs ought to be nonexenpt. He opined that
the policy should be to free hearing officers and ALJs from
political considerations; the burden should be on an agency to
[ prove] that soneone should be politically appointed.

MR. STANCLI FF repli ed:

That has been thought of and taken care of under the
duties and responsibilities of the chief [ALJ]; they
are to gather ... exactly that type of information
fromnot only their own house but also ... [from other
agencies] and to bring to you, the legislative policy
makers, their reconmmendations, and |'m sure this is
going to be one of them

REPRESENTATI VE CGRUENBERG asked about centralized training and
qualifications for ALJs and hearing officers that are not on the
central panel

MR. STANCLI FF said that the bill requires [the central panel] to
provi de cross training, resource nmaterials, and to work with all
ALJs and hearing officers, whether part of the central panel or
not, to help them"cone up to speed.”

Number 0660

REPRESENTATI VE ANDERSON nobved to report the proposed House
commttee substitute (HCS) for SB 203, Version 23-LS0903\J,
Cook, 3/17/04, as anmended, out of commttee wth individual
reconmendati ons and the acconpanying fiscal notes. There being
no objection, HCS CSSB 203(JUD) was reported from the House
Judi ci ary Standing Conm ttee.

The commttee took an at-ease from3:45 p.m to 4:10 p. m

HB 447 - 2004 REVISCORS BI LL

Nunmber 0598

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 447, "An Act nmaking corrective anendnents to the
Al aska Statutes as recommended by the revisor of statutes; and
providing for an effective date." [Before the conmttee was
CSHB 447( STA) . ]
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Nunmber 0585

PAM FINLEY, Revisor of Statutes, Legislative Legal Counsel,
Legislative Legal and Research Services, Legislative Affairs
Agency, noted that in nenbers' packets is a sectional analysis

of HB 447 and two anendnents. The bill, in general, is a
cleanup bill, she remarked, that to the best of her know edge
has no policy changes in it - it nmerely nmakes conform ng changes

to statutes that have been anended. O the two anmendnents, the
first one, which cones at the request of the attorney general
cleans up statutes in light of Carlson v. CF.E C, 65 P.3d 851

(Alaska 2003)(Carlson 111), which pertains to fishing fee
differentials; in its decision, the Al aska Supreme Court has
determ ned which part of current statute is valid and which part
iS not. She added that because the current statute becane |aw
at the request of the executive branch specifically for the
Carl son case, "it nmakes sense to nme to clean it up as they have
requested. " The second anendnent, she relayed, nerely alters

one subsection that was mssed "when we went from spousal
equi val ents to donestic partners.”

Nunber 0447

CHAIR MGU RE nade a notion to adopt Amendnent 1, |abeled 23-
LS1377\1.1, Finley, 3/11/04, which read:

Page 7, line 27, through page 8, line 9:
Delete all material and insert:
I nsert
"(0 [ GENERAL GOVERNMENT EXPENDI TURES FOR
GOVERNMENT SERVI CES THAT ARE USED BY A PORTION OF THE
POPULATI ON ATTRIBUTABLE TO THE PRESENCE OF THE
COMWERCI AL FI SHI NG | NDUSTRY, | NCLUDI NG GOVERNVENT
SERVI CES PROVI DED BY THE DEPARTMENT OF ADM NI STRATI ON,
DEPARTMENT OF CORRECTI ONS, DEPARTMENT OF EDUCATI ON AND
EARLY DEVELOPMENT, DEPARTMENT OF HEALTH AND SOCI AL
SERVI CES, DEPARTMENT OF MLITARY AND VETERANS
AFFAI RS, AND DEPARTMENT OF TRANSPORTATI ON AND PUBLIC
FACI LI Tl ES;
(D] capital costs directly supporting
[ EXPENDI TURES TO SUPPORT] the commerci al fishing
i ndustry [AS MEASURED BY ANNUAL DEPRECI ATI ON OF PUBLIC
FACI LI TI ES AND | NFRASTRUCTURE] ; and
(D [(B] expenditures to subsidize the
construction and operation of sal non hatcheries [; AND
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(3) THE AMOUNT OF REVENUE FOREGONE BY THE
STATE DUE TO THE CURRENT MANAGEMENT SYSTEM FOR
COWVERCI AL FI SHERI ES | N THE STATE] . "

REPRESENTATI VE GARA obj ected for the purpose of discussion. He
asked why the change proposed via Anendnent 1 should be nade to
the revisor's bill

MS. FINLEY relayed that Section 11 of CSHB 447(STA) anends itens
that were mssed in executive orders, and that AS 16.43.160(e)
is an explanation of all the aspects of state governnent that
could justify fee differentials between resident and non
resident fishing licenses and entry permts. When subsection
(e) was passed - at the tine, the Carlson case was still ongoing
- it was done so at the request of the executive branch, which
wanted |egislative support of its position as to what would
constitute a legitinate basis for fee differentials between
resi dent and nonresident. The Al aska Suprene Court | ooked at
all of those itens, said yes to sone of the itenms and no to
ot hers, and deci ded what changes needed to be nade.

M5. FINLEY said that Amendnent 1 reflects the Al aska Suprene
Court's decision, that being that what is listed in the current

subparagraph (O - which relates to general gover nnment
expenditures - is not specific enough; that the |anguage in
current subparagraph (D), "expenditures to support ... as
nmeasured by annual depreciation of public facilities and
infrastructure” is not acceptable, t hough "capital costs
directly supporting the comercial fishing industry” is an

acceptable basis for a fee differential; and that the |anguage
in current paragraph (3), regarding the anount of revenue
forgone by the state, was al so unaccept abl e.

Nunber 0277
REPRESENTATI VE GARA opi ned that these appear to be substantive
changes that are properly the subjects of bills rather than a

revisor's bill

MS. FI NLEY renar ked:

That's one reason why | don't wusually clean up
statutes, because | figure the legislature m ght want
to clean them up in [a] different way. In this
particular case, the bracketed |anguage ... could
still be there [but] it can't be effective because the
court has said it can't be effective, that ... it
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woul d not be constitutional to use those as bases. So

in terms of substantive effect, there ... should be no
substantive effect. W could |eave the |anguage in
and it still wouldn't matter. So the only reason for
taking it out is so that people that read the statute
- but not the case notes - understand what is

accept abl e and what isn't.

M5. FINLEY, in response to further questions, said that Carl son
Il was decided alnmpst a year ago, and the Al aska Supreme Court
"reversed and remanded on the issue of the hatcheries |oan fund
subsidy and they partially remand on the issue of capital costs
for findings." Beyond that, she relayed, she is not famliar

with the status of "that renmand."

CHAIR MGURE said she could think of a lot of statutes,
particularly in the area of abortion and parental consent, that
have been "repeatedly shot down" but are still in existence. "I
could imagine the [House] floor fight on a revisor's bill if we
were to do a simlar type of exercise on them" she added.

M5. FINLEY said she would be happy to wthdraw Anmendnent 1;
she'd nerely felt the need to offer it because it canme at the
request of the attorney general and it was a reasonabl e request.
"That's why | do not usually try to clean up the statutes to
make them fit the court, because sonetinmes the |egislature has
different ideas about what they want to do,"” she relayed, adding
that if the commttee is unconfortable with Arendnment 1, she is
fine with not adopting it.

REPRESENTATI VE GRUENBERG said he would |ike to have the statutes
be constitutional, suggested that the conmmttee should adopt
Amendnment 1, and pointed out that if anyone objects to this
change, Anmendnent 1 could be renmoved on the House floor or by
t he Senate.

TAPE 04-40, SIDE A
Number 0001

CHAIR MGURE said her concern revolves around whether the
Carlson case is still going through the process and whether
Amendnment 1 would be codifying what the court has said now but
whi ch could change later. She indicated that she did not have a
probl em wi th adopti ng Anendnent 1.
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REPRESENTATI VE GARA asked Ms. Finley whether she feels that what
is being done via Amendnent 1 is a proper subject for a
revisor's bill

M5. FINLEY said she doesn't think that Anendnent 1 nakes a
substantive change because the |anguage it is deleting isn't
applicable due to the court ruling. Amendnent 1 is cleaning up
a statute to match a court decision, though such a change woul d

not wusually be included in a revisor's bill because nost
statutes are passed by the |egislature because the legislature
wanted a change. The statute being altered by Anmendnent 1,
however, canme at the request of the executive branch. I n
conclusion, she remarked that Anmendnent 1 is properly the
subject of a revisor's bill, though, again, she would not have

suggested it and doesn't feel any need to push the issue.
Nunber 0203

REPRESENTATI VE GARA renoved his objection.

Nunmber 0214

CHAIR McGUI RE asked whether there were any further objections to
Amendnent 1. There being none, Anmendnent 1 was adopt ed.

Nunber 0224

CHAIR MGU RE nade a notion to adopt Amendnent 2, |abeled 23-
LS1377\1.2, Finley, 3/11/04, which read:

Page 12, following line 3:

Insert a new bill section to read:
"* Sec. 24. AS 39.50.030(g) is anended to read:
(9) The requirenments in this section for

disclosures related to a person's donestic partner
[ SPOUSAL EQUI VALENT] do not apply to an elected or
appoi nted mnuni ci pal officer.™

Renunber the followi ng bill sections accordingly.

Page 18, |ine 3:
Del ete "sec. 38"
| nsert "sec. 39"

Page 19, line 3:

Del ete "sec. 38"
| nsert "sec. 39"
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Page 19, lines 22, 24, 25, 26, 28, 29, and 31:
Del ete "sec. 25"
| nsert "sec. 26"

Page 20, line 1:
Del ete "sec. 25"
| nsert "sec. 26"

Page 20, line 5:
Del ete "SECTI ON 25. Section 25"
| nsert "SECTI ON 26. Section 26"

Page 20, |ine 8:
Del ete "sec. 41"
| nsert "sec. 42"

Page 20, |ine 13:
Del ete "sec. 25"
| nsert "sec. 26"

Page 20, l|ine 14:
Del ete "sec. 41"
| nsert "sec. 42"

Page 20, line 17:
Del ete "sec. 51"
| nsert "sec. 52"

CHAIR MGU RE asked whether there were any objections to
Amendnent 2. There bei ng none, Anendnent 2 was adopt ed.

Number 0290

REPRESENTATI VE GRUENBERG noted that many years ago, t he
| egislature wused to receive a panphlet detailing "court
deci si ons, adm ni strative deci si ons, regul ati ons, and
potentially statutes that may need anendnent or change.” He
indicated that he would like to get the panphlets from the |ast
few years and then relay to the conmttee any suggestions for
changes.

M5. FINLEY nentioned that those panphlets are produced by
Legi sl ative Legal and Research Servi ces.

CHAIR McGQUIRE indicated that she did not have a problem wth
Representative Gruenberg foll ow ng up on that issue.
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Nunmber 0548

REPRESENTATI VE ANDERSON noved to report CSHB 447(STA), as
anended, out of conmttee with individual recomendations and
the acconpanying zero fiscal note. There being no objection,
CSHB 447(JUD) was reported from the House Judiciary Standing
Committee.

HB 428 - CVIL PENALTY: UNDERAGE ALCOHOL PURCHASES

Number 0579

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 428, "An Act relating to civil liability for
acts related to obtaining alcohol for persons under 21 years of
age or for persons under 21 years of age being on licensed
prem ses. "

Number 0629

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor,
indicated that the concept behind HB 428 offers a good exanple
of the conmmunity working together to aid law enforcenent in
enforcing "our alcohol laws."” House Bill 428 allows businesses
to file a civil action against mnors who try to buy al cohol and
agai nst adults who buy al cohol for mnors. The penalty provided
for in HB 428 is $1, 000. He noted that what is being proposed
in HB 428 is already occurring in Anchorage under a | ocal
ordi nance; Brown Jug, Inc. ("Brown Jug"), and Chil koot Charlie's
have been nmeking use of this Anchorage ordinance, and this has
sparked interest in other parts of the state. He rel ayed that
Brown Jug is willing to waive $700 of the $1,000 penalty if the
person agrees to attend al cohol education prograns.

REPRESENTATI VE MEYER offered his understanding that alnost all
of the people that have been given the option of paying $1, 000
or paying $300 and attending the prograns opt for attending the
prograns and paying the |esser anount. He characterized this as
a wn-wn situation; "it's a win for the comunity, it's a wn
for the person who was caught buying for the m nor and the m nor
who tried to buy.” Al cohol is the drug of choice anobngst
Al aska's youth, he remarked, adding that he highly endorses the
program enconpassed in HB 428 and is proud to bring the
| egi slation forward because it will help deter both mnors and
adul ts.
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CHAIR McQUI RE said she liked the al cohol education option being
offered by Brown Jug, surmsing that those who've just turned 21
may not realize the seriousness of buying al cohol for mnors.

REPRESENTATI VE MEYER said that according to his understanding,
there are situations involving teenage girls who unknow ngly ask
sexual predators to buy them alcohol, and this is why the
organi zati on Standing Together Against Rape (STAR) has gotten
involved in the training aspect «currently taking place in
Anchor age.

Number 0950

BRENDA SADLER, President, Fairbanks Chapter, Mthers Against
Drunk Driving (MADD), said that alcohol consunption by mnors
continues to be a challenge to the health, safety, and well being
of the Fairbanks comrunity. On behalf of the Fairbanks chapter
of MADD, she asked [the commttee] to support the changes
enconpassed in HB 428 as a proactive way to halt the purchase of
al coholic beverages for mnors. "Pl ease renenber ... [that]
mnors, too, may be behind the wheel when a |oved one or [a]
friend of yours or mne becones the victim of a drunk driver,"
she said in concl usion.

Number 1012

CINDY CASHEN, Executive Director, Juneau Chapter, Mbdthers
Agai nst Drunk Driving (MADD), noted that she would be speaking
on behalf of the Juneau and Anchorage chapters of MADD. She
sai d:

We support House Bill 428, as we feel it wll assist
in t he prevention of under age dri nki ng.
Representative Myer's bill wll provide a tool to
Alaska liquor |icensees, and enpower responsible

busi nesses to participate in conmunity policing. Last
year there was a youth risk behavior survey - YRBS -
that cane out, and 42 schools from 19 districts
[participated] in it, and there 2,175 conpleted
questionnaires, grades 9 through 12. And according to
the YRBS, ... 38.7 percent of teenagers who conpleted
the survey clainmed that they had had at |east one
drink in the 30 days prior. Over 26 percent clained
that they had consunmed five or nore drinks within a
couple of hours in the 30 days prior to the survey.
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In conparison, when you conpare it to Alaska Adults -
of 29.9 percent - that percentage is not that far away
from the adults, so the youth are catching up to the
adults as far as binge drinking. This [YRBS] showed
t hat Al aska high school students had their first drink
of alcohol before the age of 13 - ... 23.2 percent.
That is a decrease from 36.7 percent in 1995 so
education is having sone effect, however, the binge
dri nking has not changed. This bill would change that
because it would [deter] kids who would otherwi se try
to get soneone to buy alcohol for them and it would
[deter] those who mght consider purchasing alcohol
for our teens.

Nunber 1133

LOGAN SPENCER, Youth in Action (YIA), Mthers Against Drunk
Driving (MADD), said that YIA is opposed to teen lifestyles that
feature al cohol outside of its |egal uses, and believes that any
| egislation that can help prevent underage purchasing or
drinking is good legislation. He urged the conmttee to pass HB
428 to keep mnors safer and enpower businesses to police mnor

al cohol - consunpti on. In response to questions he said that
al t hough underage drinking is becomng less "cool,"” it is stil

| ooked upon as "nornmal" behavior, particularly for high-school -
age ki ds. He remarked that education prograns are effective,
but lots of kids like to drink sinply because doing so is
"against the rules.” He opined that HB 428 wll be effective

because one thing that teenagers don't want to lose is their
financial freedom whereas they sonetinmes sinply ook at their
m nor consum ng convi ctions as "badges of honor."

Number 1308

O C. MADDEN IIl, Brown Jug, Inc., said that he' d approached
Anchorage Assenbly nmenber, Anna Fairclough, to get the Anchorage
ordi nance passed. After its enactnent, he said that his
organi zation was able to get together wth Akeela, Inc.
("Akeela"), and STAR to create "this diversion program” He

went on to say:

By using the civil penalty, we're able to take action
against the mnors and adults involved, and then use
that as leverage to get them involved in sone
treatment prograns. One of the things that's really
exciting about this is that we've got alnpost 100
percent response rate from the kids that we've
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approached with this diversion program And ... the
way it works is, they pay $300 - which goes to

of fset adm nistrative costs and to pay a bonus to the
enpl oyee - then we wll waive $700 [of] the civil
penalty, and the mnors and the adults involved are
required to go through sone classes with Akeela - a
16-hour class wth them a (indisc.) - go through a
victim inpact panel with MADD, and then a class wth
[ STAR]. And we've found this very effective.

Number 1428

Over the last couple of years we've nade close to 120
arrests of adults purchasing alcohol for mnors and
mnors soliciting adults to buy. I'd say we've been
able to identify three primary groups of people that
buy al cohol for mnors. The first group is the friend
or older relative ... of the mnor, the second group
is public inebriates, and the third group is sex
of f ender s. W have caught a nunber of kids who
approach public inebriates to buy alcohol for them
they'Il go find the guy standing on the corner wth
the "wll work for food" sign. And in many cases,
these kids have no idea who it is or the crimnal
hi story of the person that they're dealing with. It's
a very dangerous situation for the kid. And for those
reasons (indisc. - paper rustling) education conponent
was very, very inportant, and we're seeing a great
deal of success (indisc.) virtually all the kids are
signing up and about 40 percent of the adults, so far,
that we've approached have signed up.

MR MADDEN, in response to a question, noted that his
organi zation does have difficulty contacting public inebriates
and so is not having any success collecting the penalty from
them but is having success with the adults it is able to get in
contact wwth. In response to further questions, he relayed that
one suggestion he's nmade is to mandate that |icensees seize |Ds
when they know they are fake ID s or when they know that the
person attenpting to buy alcohol is underage. He pointed out
that as long as an ID is not seized for personal use, the
seizure of an I D does not expose a l|licensee, or an enployee of a

licensee, to liability. He el aborated, "It's legal for us to
hol d evidence that a crinme has been conmtted in order to turn
it over to a law enforcenent agency." He relayed that his

organi zation has seized close to 1,000 IDs in the last six
years, and these IDs have been turned over to the Alcoholic
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Beverage Control Board ("ABC Board"); there have no problens
Wi th anyone trying to sue Brown Jug for seizing the IDs.

Nunmber 1596

DALE FOX, Executive Director, Cabaret Hotel Restaurant &
Retailers Association (CHARR), relayed that "the CHARR group”
unani nously supports HB 428, which CHARR believes w |l deter
illegal drinking by underage individuals, and which is exactly
what responsible liquor |icense holders want. In response to a
guestion, he said that CHARR is in favor of people follow ng the
| aw, which currently states that the drinking age is 21.

CHAIR MGQUIRE posited that this age limtation is intended to
not only prevent people from purchasing al cohol before they are
21 but also to prevent them from being exposed to al cohol while
t hey' re under 21.

REPRESENTATI VE GARA said he has no problem with the $1,000
penalty, but noted that only one conmpany is actually assisting

people with getting past their alcohol problens. He asked
whet her all nmenbers of CHARR have been surveyed to find out
whet her any of them will be willing put nonies received from

these civil actions towards al cohol education prograns.

MR, FOX indicated that there has been no such survey. He went
on to say:

But what we have talked about s some guiding
principles; the guiding principle of being responsible
for your actions is one of the principles that the
CHARR board has discussed. And the trend in society
for everybody else to be responsible for what you do
is one that we don't accept. And this assessnent of
penalties against the perpetrators - either the

people that are buying for young people or young
people that are trying to take fake IDs and go into a
place - puts the responsibility, that is shared by the
| i cense hol der because there are serious penalties if
we sell alcohol to people, puts the penalties where
they belong and personal responsibility where it

bel ongs. So this is a vehicle to nake that happen.
But in terns of what will the 1,800 |icense holders
across the state do with this, | don't know.
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REPRESENTATI VE GARA asked M. Fox whether it is inportant to him
that |iquor establishnments receive the noney, or could the noney
just be remtted to local municipalities or to the state.

Number 1712

MR. FOX said that because the asset that is at risk if a mnor
buys alcohol is the business license, it seens reasonable that
busi ness owners should be rewarded for strengthening their
procedures pertaining to catching mnors and the adults that buy
for them He mentioned that the CHARR board has not discussed
in any detail whether it would matter if HB 428 is anended to
have the noney go to local nunicipalities; the CHARR board does
not yet have a position on such a change.

MR. MADDEN relayed that one of the arrests that was nade | ast
year involved a young nman buying alcohol for a carload of
mnors, and although witten confessions were obtained from
everyone at the tinme, they ultimtely decided to fight the
char ge. As a result, Brown Jug ended up going to trial, the
trial lasted two days, tying up the resources of the state for
two days, and the young man ended up paying only $100 fine.
That case pronpted Brown Jug to approach Ms. Fairclough with the
concept that |ater becane the Anchorage ordi nance. And although
the state has the ability to fine sonmeone up to $5,000 for the
crime of buying alcohol for mnors, he remarked, he has never
seen it done, and opined that outside of the civil penalty,
not hing was happening with regard to penalizing people who
bought al cohol for mnors.

MR. MADDEN, in response to a question, offered his belief that a
parent cannot be held liable for giving alcohol to his/her
child, nor would the parent be liable if his/her child then gave
that alcohol to other mnors. He said that HB 428 primarily
addresses three situations: a mnor that solicits an adult to
buy alcohol for the mnor, an adult that orders or receives
al cohol froma licensee for the purpose of giving it to a mnor,
or "soneone who mnisrepresents the age of soneone in order to
provi de al cohol to them™

REPRESENTATI VE GARA noted that currently under Alaska law, 50
percent of punitive damages recovered is supposed to be remtted
to the state. He offered his belief that HB 428 ought to be
altered to say that if a licensee recovers the $1,000 penalty,
then the licensee should be obligated to remt 50 percent of
that noney to the state. "lI'msitting here ... wondering why we
would inpose this fine and give it all to a |iquor
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establishnment, and | can see in the bill that ... it would be
your effort to ... prosecute the civil action, but would you
have any problem remtting half of the noney to the state?" he
asked.

MR. MADDEN said that such a provision would defeat the purpose

of the |legislation. He offered his belief that the state
currently has the ability collect any fine it feels is
necessary. "Qur basic goal here is to create an incentive for
| icensees to actually take these steps, and the nore that you
restrict that incentive, the less likely sonme people will be to
participate; | don't know that that's a positive step,"” he
remar ked.

Number 2001

REPRESENTATI VE GARA pointed out that the state can only coll ect
a fine if it goes through all the hoops of a crimna
prosecution. The process proposed by the bill involves a very
easy civil case, and the state doesn't have the right,

currently, to get a sinple $1,000 civil fine. He said that
because CHARR has not yet spoken to its nenbership about what

licensees will do with the noney, he feels that the |egislature
woul d be issuing a blank check in a very odd way. "I can't
think of another law ... where we would transfer fine noney to a

| i quor establishnment,” he concl uded.

MR. MADDEN relayed that AS 04.16.049 does so, in that a mnor
who illegally enters a licensed premses is liable for a civi

penalty of $1,000 to the Iicensee. He said he'd originally
drafted that |anguage for an Anchorage ordi nance back in 1998,
and Representative Myer used that |anguage in |legislation that
becanmre law in 2001. It's an extrenely effective tactic for
dealing with underage drinking, he remarked, mainly because it
is a form of zero-cost law enforcenent in that it allows a
| icensee to pay substantial bonuses to enployees who are in turn
notivated to learn all they can about how to stop underage

drinking in the establishnments where they work. Under AS
04.16.049, the only one who is penalized is the person who
del i berately breaks the |aw "You couldn't ask for a better

mechanismto be set in place,” he opined.

REPRESENTATI VE GARA asked M. Fox what CHARR s nenbership does
with the fines its licensees pursue via AS 04. 16. 049.

MR. FOX said he did not know, and pointed out that CHARR nenbers
represent only about 360 of Al aska's 1,800 |icensees.
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Nunmber 2096

REPRESENTATI VE SAMJELS indicated that he agrees that requiring
50 percent of the penalty to go to the state would defeat the
purpose of the |egislation. He asked whether the civil actions
under the Anchorage ordinance are being pursued separately,
wi t hout the know edge of |aw enforcenent or the crimnal justice
system

MR. MADDEN said that with regard to fake I D cases, Brown Jug's
enpl oyees are not authorized to detain the kids with the fake
IDs; instead, the enployees are trained how to collect
information that will allow the conmpany to take action at a
| ater date. In cases where a person is attenpting to buy
al cohol for mnors, security staff that have been highly trained
are detaining those individuals until their identity is
established and in sone cases |aw enforcenent is called in.

REPRESENTATI VE SAMJELS surm sed, then, that «civil actions
pertaining to fake 1Ds are pursued wthout any crimna
proceedi ngs taking place.

MR. MADDEN confirnmed this.

REPRESENTATI VE SAMUJELS said that this seenms unusual in that the
damaged party is the state of Alaska, not the licensee, but it
is the licensee that gets to collect the noney via civil action.
He remarked that he agrees with the bill, however.

REPRESENTATI VE GRUENBERG opi ned that HB 428 is strangely drafted

because "there are msplaced nodifiers and stuff."” He suggested
that HB 428 ought to be redrafted to fit the proper legal form
of statutes. For exanple, statutes do not normally use the

term "condition precedent”, which is currently |ocated on [page
1, line 13, and page 2, lines 3-4]. Also, the term "by first
class mail" ought to be placed in a different |ocation, he
remar ked, and pointed out that attorney fees are not generally
spoken of as a liability, but the |anguage on page 2, lines 8-
10, does so. He also indicated that the term "emanci pated
mnor" should be defined using standard statutory |anguage
rather than how it is currently defined in the bill

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinony on HB 428.
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CHAIR McGU RE surm sed that the bill sinply contains the wording

of the Anchorage ordinance. She indicated a preference for
having the bill redrafted using statutory drafting guidelines.
Number 2300

SUZANNE CUNNI NGHAM Staff to Representative Kevin Myer, Al aska
State Legislature, sponsor, relayed that the [|anguage in
subsection (f) regarding the definition of "emancipated mnor"
was not a part of the Anchorage ordinance and instead cane from
the drafter. She agreed to have the drafter review the bill

REPRESENTATI VE GARA remarked that "this" is not that different
from something that occurs wunder federal |aw where a
governnment interest has been violated, in sonme circunstances
private people are allowed to bring a suit on behalf of the
government and are allowed to keep some of the fine noney, but
they have to remt a certain portion back to the governnent.
That seens to be what's going on here, he opined, noting that
sonebody is being rewarded for bringing the action; however, he
remar ked, he would be a lot nore confortable if the fine is
split between the Ilicensee and the state. He said he is
considering offering a conceptual anendnent to that effect. He
asked the sponsor to conment.

REPRESENTATI VE MEYER i ndi cated that he has concerns about such a
change, and opined that the conpanies that are nost vigorously
pursuing these civil actions are only keeping $300 of the
penalty and waiving the remining $700. He said he is afraid
that such a change would defeat the goal of providing an
incentive to |licensees.

TAPE 04-40, SIDE B
Number 2380

MR. MADDEN, in response to a question, offered his belief that
only a few establishnments are nmking use of the Anchorage
or di nance.

M5. CUNNI NGHAM rel ayed that M. Mdden travels throughout the

state providing training to licensees and their enployees
regarding how to detect fake IDs and how to detect when soneone
is purchasing alcohol for mnors. She explained that [other

areas of the state] want to utilize a programsimlar to the one
in Anchorage. She opined that these businesses are being rather
generous by keeping only $300 of the $1,000 fine to cover
adm ni strative costs.

HOUSE JUD COW TTEE -41- March 18, 2004



REPRESENTATI VE MEYER renmarked that the bill currently provides
the flexibility to reward the doorman or clerk to take the
| i cense. Therefore, he expressed the need to leave all the
tools in place.

REPRESENTATI VE GARA announced that he is going to vote to pass
this legislation out of coomttee. However, he pointed out that
there are a |ot of people who perform comunity work like this
for free. He indicated sonme disconfort with the notion that an
i ndustry that nakes noney in an area that involves sone of these
ills should be paid. When one enters the business of selling
al cohol, which can be quite profitable, one knows there are good
and bad inpacts on society. He said he was glad that these
educat i onal efforts are being undertaken, but again he
hi ghl i ghted that many vol unteer such efforts.

REPRESENTATI VE GRUENBERG turned attention to subsection (d), and
asked if there is a reason why clains shouldn't be assigned. He
explained that he could see that a l|arger organization such as
Brown Jug could do this [progran] while a smaller organization
woul dn't have the expertise or wherewithal to do it. Therefore,
Representative Guenberg suggested that it mght be nore
efficient to assign the clainms, perhaps to a law firm

MR. MADDEN relayed that the language in HB 428 mrrors the
shoplifting statute, which allows a retailer to take civil
action in a crimnal mtter against a shoplifter. However, he
said he didn't know of a reason why [assigning a claim would be
a probl em

Nunber 2182

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Amendnent 1, to delete subsection (d), from page 2, line 7.
There being no objection, Arendnent 1 was adopt ed.

REPRESENTATI VE GRUENBERG conmmented that there is a technica
problem on page 2, line 10, which only allows attorney fees
under Rule 82 of the Alaska Rules of G vil Procedure, but not
costs under Rule 79 of the Alaska Rules of Cvil Procedure.
Furthernore, he suggested that there not be a subsection (e) and
[that |anguage pertaining to the Alaska Rules of Guvil
Procedure] be placed on line 8 and line 11.

Nunber 2140
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REPRESENTATI VE GRUENBERG noved Conceptual Anendnent 2, which

woul d insert the follow ng |anguage: "plus costs and [attorney]
fees as permtted by the Alaska G vil Rules” and would delete
subsection (e) [on page 2, line 10]. There being no objection,

Conceptual Amendnent 2 was adopt ed.

REPRESENTATI VE MEYER, noting that he relies on M. Midden's
expertise, inquired as to M. Midden's thoughts on the previous
anmendnents, specifically Amendnent 1.

MR. MADDEN i ndi cated that the anendnments are fine.

CHAIR McGQUIRE noted that Brown Jug offers an al cohol awareness
program and if an individual attends it, the fine is reduced.
She asked if the language in HB 428 requires that.

REPRESENTATI VE MEYER commented that it's only a policy of Brown
Jug. This legislation is witten such that an establishnent
could keep the entire amount of the fine if it so desired.
Furthernore, the fine could be given to the enployees as an
incentive to catch the mnors, or could be kept to pay for

adm ni strative costs. Representative Meyer opined that nost
busi nesses will follow the |lead of Brown Jug. Furthernore, he
said he believes that MADD, STAR, and Akeela, who provide the
education prograns, will try to encourage waiving sonme of the
fine in order to place these individuals in the educational
progr ans. He offered his belief that CHARR wants the

af orenenti oned as well.
CHAIR MGUI RE turned attention to subsection(a).
Nunber 2002

MR. MADDEN expl ai ned that when soneone is caught, the individual
receives a demand letter specifying that the fine is $1,000.
Included in that letter is information regarding the diversion
program [option that would reduce the fine], and specifies that
the individual has to take advantage of the diversion program

option before Brown Jug files suit. The | egislation doesn't
prohibit offering the diversion program which he referred to as
a free small clains offer. He added that the offenders are

signing up for the diversion program because they don't want to
go to court.

CHAIR MGQUI RE asked if M. Mdden would be confortable wth
adding a provision to the legislation specifying that an al cohol
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awareness program nust be offered to offset this crimnal
penal ty.

MR MADDEN answered that he would have an issue wth that

because if the offenders know that they have to enroll in an
al cohol awareness program there is no incentive. He reiterated
that for many offenders, the only reason they enroll in the

class is because it's a l|lot I|ess onerous than the entire
pr ocess. The $1,000 provides significant |everage to get these
of fenders to enroll in the diversion program which is currently
a sinple matter of the offender enrolling in the program at
which point it's turned over to Akeel a.

CHAIR MGURE clarified that she neant addi ng | anguage
specifying that the Ilicensee nust offer an alcohol awareness
programto offset the fine. The offenders could still accept or
deny attending the program and therefore she didn't see how M.
Madden's program would change, since the $1,000 fine would
remain the "hamrer." Chair MQuire expressed concern that there
will be nore licensees that sinply choose to keep the $1,000
rather than offer the alcohol awareness classes, which she
characterized as the best part of the |egislation.

The conmittee took an at-ease from5:20 p.m to 5:21 p. m
Number 1829

MR. MADDEN offered his wunderstanding that the demand letter
woul d have to include an offer for an al cohol treatnent program
the cost of which would be borne entirely by the of fender.

CHAIR McGUI RE agreed that that is what she is suggesting. I
response to M. Madden, Chair MQiire clarified that she woul
refer to the program as an al cohol awareness program

n
d
REPRESENTATI VE GARA interjected to say that the |anguage should
refer to education or treatnent.

MR. MADDEN asked if a flyer from an al cohol awareness program
woul d neet the requirenents.

CHAI R MGUI RE answered that such wouldn't be the intent.
MR. MADDEN conmented that he wouldn't want to do anything that
woul d dissuade a |icensee from performng enforcement on this

| evel . M. Madden opined that [pronoting] being aggressive in
preventing al cohol fromlanding in underage hands is in the best
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interest of the state and everyone involved, even if the
| i censee keeps the fine. M. Madden highlighted that under the
law, it isn't illegal in Alaska to sell alcohol to an adult wth
a mnor in his or her vehicle. Therefore, he reiterated that he
woul dn't want to do anything that would take away the incentive
to be extra aggressive and vigilant in these situations.

Nunber 1749

CHAIR MGQURE said that she didn't disagree. She posed a
situation, however, in which a 21 year old doesn't realize the
seriousness of [purchasing alcohol for a mnor]. Under the

current legislation, if the 21 year old purchased al cohol for a
mnor at the Brown Jug, the 21 year old would receive the
benefit of a treatnent course that could change his or her life.
However, if the situation happened at a store that didn't offer
a treatnent course, the individual would nerely pay $1,000 and
it may not change his or her life. Chair MGuire said that
al though she didn't want to do anything that would discourage
[enforcenent], she felt that perhaps education would help
alleviate the ultimte problem

M5. CASHEN stated that MADD supports getting people into

treat ment. However, it's extrenely difficult to get the Juneau
| i censees to take advantage of the $1,000 civil fine for minors
attenpting to enter, which she predicted wll be the sane
situation with this. The $1,000 civil fine is an incentive
She opined that for many liquor |icensees, "this is what will do
it." This legislation isn't treatnent legislation, rather it
encourages the enployees to [be aggressive with enforcenent] and
deter those who want to purchase alcohol. Furt hernore, M.

Cashen pointed out that nmany communities don't have al cohol
school s.

REPRESENTATI VE GRUENBERG poi nted out that subsection (a) deals
with the adult who purchases alcohol |[for a mnor] and
subsection (b) deals wth the parent of the mnor who solicits
anot her person to purchase alcohol. However, the legislation
doesn't seemto address the mnor.

M5. CUNNI NGHAM i nforned the commttee that mnors don't have the
capacity to be sued or have judgnents brought against themin a
court. Furthernore, Legislative Legal and Research Services
staff specified that the Anchorage ordinance was based on the
shoplifting statutes, which the drafter | ooked to [when drafting
HB 428].
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REPRESENTATI VE GRUENBERG hi ghlighted that there are two groups
of people involved. There are people who are 18-21 years of age
who are adults. There is no reason that those who are 18-21
years old could not face the penalty. However, for those under
18 years of age, Representative Guenberg said he wasn't aware
of anything in law that specifies individuals of that age can't
have a civil penalty assessed against them Therefore, he
expressed the need for |egal counsel to check into that.

CHAIR McGU RE indicated that the statute includes solicitation

She explained that [subsection (a)] specifies that if one
attains the age of 18, that 18-year-old can be liable for a
civil action of $1,000 if he/she violates any part of AS
04. 16. 060, which includes a variety of things. The group that
doesn't end up paying are those [offenders] who are [under the
age of 18].

Nunber 1419

REPRESENTATI VE GRUENBERG proposed Conceptual Anendnent 3, which
he specified would on page 1, line 6, to delete "who has
attained 18 years of age, or an enancipated mnor,". However

he said he wasn't sure how that would be drafted.

REPRESENTATI VE MEYER reiterated earlier testinony that civil
action can't be taken against a m nor under the age of 18.

REPRESENTATI VE CGRUENBERG posed a situation in which a [mnor]

driving a car hits another car. He offered his belief that a
j udgnment against that [minor] could be obtained. Al t hough one
may or my not be able to collect, if a judgnent can be

obt ai ned, then a penalty can be assessed agai nst the m nor.

MS. CUNNI NGHAM noted that the drafter had directed her to Rule
17(c) of the Alaska Rules of G vil Procedure.

REPRESENTATI VE GRUENBERG interjected to say that Cvil Rule
17(c) has to do with the appointnment of a guardian ad litem
whi ch he said has nothing to do with this. In response to M.
Cunni ngham Representative Guenberg specified that a guardian
ad |litem doesn't have to be appointed when a mnor is sued. He
highlighted that Gvil Rule 17(c) wuses "may" |anguage, and
explained that normally if [a mnor] is sued, it's done through
a next friend. He reiterated that he wasn't aware of any reason
inlaw why a civil penalty can't be assessed against a mnor.
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REPRESENTATI VE GARA commended Brown Jug and Chil koot Charlie's
for what they are doing in this area. However, he said he would
be nore interested in the legislation if he could hear from
CHARR regarding what its other nmenbers would do with [the fines
col | ected]. He explained that it would be conforting to know
that other nenbers of CHARR would follow the |ead of Chilkoot
Charlie's and the Brown Jug.

MR. MADDEN offered that he believes that as witten the
| egi sl ation would encourage people to take action when they
ot herwi se m ght not.

REPRESENTATI VE MEYER agreed with M. Cashen that even if the
| icensees are doing this nerely out of greed, it's a good thing
if it stops the alcohol fromgetting to mnors He then rem nded
the commttee of prior legislation dealing with liability for
[mnors] who vandalized schools. He recalled asking the
attorneys in Legislative Legal and Research Services why the
[offending mnors] couldn't be held responsible for civi
penal ti es. The response was that mnors under age 18 coul dn't
be held responsible unless one goes through crimnal court where
a judgnment could be obtained and the mnor held financial
l'iabl e. Representative Meyer said he isn't sure whether that's
what Representative G uenberg is discussing.

Nunber 1155

CHAIR McGUI RE announced that HB 428 would be held over [with
Conceptual Anmendnent 3 pending].

ADJ OQURNVENT
Number 1145
There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 5:35 p.m

[ For the presentation by Juan Ml endez, forner death row innate,
see the 1:15 p.m mnutes for this date.]
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