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COW TTEE CALENDAR

HOUSE BI LL NO. 487

"An Act relating to the detention of delinquent mnors in
correctional facilities; relating to enmergency detention of
mnors for evaluation for involuntary admssion for nental
health treatnment; relating to detention of intoxicated mnors
and minors incapacitated by al cohol or drugs; and providing for
an effective date."

- MOVED HB 487 OUT OF COW TTEE

HOUSE BI LL NO. 334
"An Act relating to unlawmful exploitation of a mnor."

- MOVED CSHB 334(JUD) OUT OF COWM TTEE

HOUSE Bl LL NO. 472

"An Act relating to clains for personal injury or wongful death
against health care providers; and providing for an effective
date."

- HEARD AND HELD
HOUSE BI LL NO. 339
"An Act relating to negative option plans for sales, to charges

for goods or services after a trial period, and to acts that are
unl awful as unfair trade practices.”

HOUSE JUD COW TTEE -1- March 16, 2004



- HEARD AND HELD

HOUSE Bl LL NO. 468

"An Act relating to the anpbunt of the bond required to stay
execution of a judgnent in «civil litigation 1involving a
signatory, a successor of a signatory, or an affiliate of a
signatory to the tobacco product Master Settlenent Agreenent
during an appeal; anending Rules 204 and 205, Al aska Rules of
Appel | ate Procedure; and providing for an effective date.”

- MOVED CSHB 468(JUD) OUT OF COWM TTEE
PREVI OUS COMM TTEE ACTI ON
Bl LL: HB 487

SHORT TI TLE: DETENTI ON OF M NORS
SPONSCR(S) : RULES BY REQUEST OF THE GOVERNOR

02/ 16/ 04 (H) READ THE FI RST TI ME - REFERRALS
02/ 16/ 04 (H JUD, FIN

03/ 05/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 334
SHORT TI TLE: UNLAWFUL EXPLO TATI ON OF M NOR
SPONSOR(S): REPRESENTATI VE(S) MEYER

01/ 12/ 04 (H PREFI LE RELEASED 1/2/04

01/ 12/ 04 (H READ THE FI RST Tl ME - REFERRALS

01/ 12/ 04 (H) JUD

01/ 30/ 04 (H JUD AT 1:00 PM CAPI TOL 120

01/ 30/ 04 (H <Bill Hearing Postponed>

02/ 20/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 20/ 04 (H Schedul ed But Not Heard

02/ 23/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 23/ 04 (H Heard & Hel d; Assigned to Subconmmttee
02/ 23/ 04 (H M NUTE( JUD)

03/ 01/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 01/ 04 (H) <Bi || Hearing Postponed Wed. 3/3/04>
03/ 03/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 03/ 04 (H Schedul ed But Not Heard

03/ 05/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H JUD AT 1: 00 PM CAPI TOL 120
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BILL: HB 472
SHORT TI TLE: CLAI MS AGAI NST HEALTH CARE PROVI DERS
SPONSCR( S) : REPRESENTATI VE(S) ANDERSON

02/ 16/ 04 (H READ THE FI RST TI ME - REFERRALS
02/ 16/ 04 (H JuD

02/ 25/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 25/ 04 (H Heard & Held

02/ 25/ 04 (H M NUTE( JUD)

03/ 03/ 04 (H JUD AT 1: 00 PM CAPI TOL 120

03/ 03/ 04 (H Heard & Held

03/ 03/ 04 (H M NUTE( JUD)

03/ 05/ 04 (H JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120
BILL: HB 339

SHORT TITLE: TRADE PRACTI CES
SPONSOR(S): REPRESENTATI VE(S) MEYER

01/ 12/ 04 (H PREFI LE RELEASED 1/ 2/ 04

01/ 12/ 04 (H) READ THE FI RST TI ME - REFERRALS
01/ 12/ 04 (H) L&C, JUD

02/ 02/ 04 (H) L&C AT 3:15 PM CAPI TOL 17

02/ 02/ 04 (H) Moved CSHB 339(L&C) Qut of Conmittee
02/ 02/ 04 (H) M NUTE( L&C)

02/ 05/ 04 (H) L&C RPT CS(L&C) NT 4DP 2NR 1AM
02/ 05/ 04 (H) DP: CRAWFORD, LYNN, DAHLSTROM

02/ 05/ 04 (H ANDERSON; NR: GATTO, ROKEBERG

02/ 05/ 04 (H) AM GUTTENBERG

03/ 05/ 04 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 468
SHORT TITLE: APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES
SPONSOR(S): LABOR & COMVERCE

02/ 16/ 04 (H) READ THE FIRST TIME - REFERRALS
02/ 16/ 04 (H) JUD

03/ 01/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 01/ 04 (H) Heard & Hel d

03/ 01/ 04 (H) M NUTE( JUD)

03/ 03/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 03/ 04 (H) Heard & Hel d

03/ 03/ 04 (H) M NUTE( JUD)

03/ 05/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

HOUSE JUD COW TTEE - 3- March 16, 2004



03/ 05/ 04 (H -- Meeting Postponed to 3/16/04 --
03/ 16/ 04 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

PATTY WARE, Director

Di vision of Juvenile Justice (DJJ)

Department of Health & Social Services (DHSS)

Juneau, Al aska

POSI TI ON  STATEMENT: Presented HB 487 on behalf of the
adm ni stration; discussed Section 2, subsection(e)(2), of the
proposed commttee substitute (CS) for HB 334, Version H.

ALLEN STOREY, Li eutenant

Central Ofice

Di vision of Al aska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 487.

REPRESENTATI VE KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT:  Sponsor of HB 334; sponsor of HB 339.

LI NDA W LSON, Deputy Director

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: Expressed concern with [the proposed
commttee substitute (CS) for HB 334, Version H.

SUZANNE CUNNI NGHAM St af f

to Representative Kevin Myer

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 334, answered
guesti ons.

PATRI CK LUBY, Advocacy Director

AARP Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments and suggestions during
di scussion of HB 472, and spoke in opposition to the $250, 000
limt proposed in the current version of the bill.

ROBERT B. FLINT, Attorney at Law
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Harti g Rhodes Hoge & Lekisch

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded comments during discussion of HB
339 on behalf of the D rect Mrketing Association and the
Magazi ne Publishers of Anerica.

CLYDE (ED) SN FFEN, JR, Assistant Attorney Ceneral
Commerci al / Fai r Busi ness Section

Civil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Assisted wth the presentation of HB 339
and responded to questions.

ROBERT EVANS, Lobbyi st

Phillip Morris USA, Inc.

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 468, answered
guesti ons.

EM LY NENON, Al aska Advocacy Director

Aneri can Cancer Society (ACS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 468.

JENNI FER APP, Al aska Advocacy Director

Anerican Heart Association

Anchor age, Al aska

POSI TI ON STATEMENT: Expressed concern with HB 468.

ACTI ON NARRATI VE

TAPE 04-35, SIDE A
Number 0001

CHAIR LESIL MGJURE <called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
McGQuire, Holm Sanuels, Gara, and G uenberg were present at the
call to order. Representati ves Anderson and Ogg arrived as the
nmeeting was in progress.

HB 487 - DETENTI ON OF M NORS

Number 0163

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 487, "An Act relating to the detention of
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delinquent mnors in correctional facilities; relating to
energency detention of mnors for evaluation for involuntary
adm ssion for mental health treatnent; relating to detention of
intoxi cated mnors and mi nors incapacitated by al cohol or drugs;
and providing for an effective date.”

Nunber 0179

PATTY WARE, Director, Division of Juvenile Justice (DJJ),
Department of Health & Social Services (DHSS), explained that HB
487 nodifies the statutes pertaining to delinquency, alcohol,
and nental health so that state statute will be in conpliance
with the federal requirenents of the Juvenile Justice and
Del i nquency Prevention Act (JJDPA), which prohibits the state
from holding in a locked facility, whether an adult facility or
a juvenile justice facility, kids who are only there by virtue
of a nental illness, a disability, or severe intoxication. She
went on to say:

| do want to enphasis that this does not inpact the
state's ability to hol d juvenile of f enders
accountable, or to hold accused juvenile delinquents
in adult facilities in rural Alaska as necessary when
they're charged with a crime. The issue is that right
now, Alaska statutes allow us to hold, for certain
lengths of time, both juveniles and adults when
they're severely intoxicated or when they have a
mental illness - for purposes of their own protection
- but the federal rules require that we have state
statutes that J[are] consistent wth the federa
| anguage. So we need to have this bill nove forward
so that we can retain our existing federal dollars
that we receive from the Ofice of Juvenile Justice
and Del i nquency Prevention [ QJJDP]

W have prepared a one-page sumary sheet for the

commttee ... that wll let you all know that we are
already ... grossly out of conpliance with the federal
requirenents. W are working hard to address that

issue, but in essence what you have before nmakes
statutory changes for Alaska statutes so that we're in
conpliance with federal requirenents. I guess | also
want to say that the federal changes took effect on
October 1 of 2003, and so we have already been, as a
state system nmeking the necessary changes so that
we're not holding "Title 47" juveniles in juvenile or
adult facilities. W're working closely with the
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Department of Public Safety [DPS] and the [Al aska
State] Troopers so that as they identify high-need
areas, we can develop alternative for these kids.

Number 0314
MS. WARE added:

| also want to say to the commttee that we already
have a wde array of alternatives across the state; we
have non-secure shelters in a variety of urban and
rural locations in Alaska. W are using these federal
funds, as well as sonme [general fund (GF)] dollars, to
expand those non-secure shelters so that ... we have
nore appropriate placenents for Kkids who are not
charged with a crime but who clearly have needs that
need to be addressed. So one exanple | would share
wth you is that in Bethel, ... 25 percent of our
detention admissions in fiscal year [FY] 03 were nade
up of "Title 47" holds, either alcohol or nental
heal t h. W work closely wth the [Yukon-Kuskokw m
Health Corporation (YKHC) ] so that they would
basically reserve a couple of hospital beds to accept
those young ©people in, which is frankly nore
appropriate anyway because then they can refer themto
appropriate behavioral health services as necessary.
|'d be happy to answer any questions.

CHAIR McGU RE noted that the aforenentioned summary sheet in
menbers' packets is dated 2/20/04.

REPRESENTATI VE HOLM asked what current costs are as conpared to
the cost of conmplying with federal standards.

M5. WARE replied:

These are not, technically, new standards. The Act
has been around since 1974, [so] Al aska [has] been
struggling with these requirenents for nany years.
There will not be significant or, frankly, really,
additional cost to cone into conpliance because, in
practice, we've been working on this for many years.
In terms of the loss of the federal revenue, what you
woul d see is a reduction in alternatives for juveniles
that we currently fund wth these dollars, including

the non-secure shelters that we already have in
Fai r banks, Juneau, Kenai, Kodiak, Ketchikan, Valdez,
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[and] Sitka, with about eight nore due to cone on |ine
wi thin the next, roughly, six nonths.

Nunber 0577

M5. WARE, in response to a further question, said that of the
$700,000 in federal funds that the state is currently receiving
and that would be jeopardized by failing to conply with federa
standards, roughly $100,000 to $120,000 is spent on conpliance-
nonitoring activities, which verify that the departnent's data

is accurate and that it can do "site visits.” The bulk of the
remai ning noney goes toward funding services in Al aska. She
added, "This is 'best practice'; it is inmportant for ... Al aska

not to be incarcerating juveniles, in either adult or juvenile
facilities, when they haven't commtted an of fense."

REPRESENTATI VE HOLM asked what the state is proposing to do
differently in order to cone into conpliance wth federa
requirenents.

M5. WARE replied:

The <changing of our ways has [consisted of]

intensive partnering with a nunmber of ... nonprofit
) [and | ocal and] state governnent agenci es
including ... the [Alaska State] Troopers, [the]
Ofice of Children's Services within [the DHSS], as
well as [the] D vision of Behavioral Health. The
expansion ... in Bethel is a very good exanple of a
very positive partnership, which has, in a very
positive way, inpacted what was severe overcrowding in
the Bethel Youth Facility for alnost a decade. Qur

adm ssions and our overcrowding are significantly
reduced in addition to getting nuch inproved services
for those kids. ... In Fairbanks, ... as a result of
both ... this federal change as well as a group effort
at the local level, ... there has been the addition of
sone "detox beds" that will serve only juveniles; in
fact, | think it began this week.

So essentially this has kind of forced us to push the
dialog with existing providers in Anchorage that
i ncludes both Providence [Al aska Medical Center], the
single point of entry, as well as [the Al aska
Psychiatric Institute (API)]. And, as | may not have
mentioned specifically enough, we are in the process
of the procurenment piece for adding non-secure
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shelters - we already signed the agreenent in the
[ Mat anuska-Susitna ("Mat-Su")] valley, we're adding a
shelter in Anchorage, in Barrow, in Wangell, in
Dillingham Kotzebue, Emmonak, and Hooper Bay - and
we're making those decisions based on the high-need
ar eas. | mean | recognize that we don't have, quote,
"extra noney" to fund services, but in essence we do
have to take the data that we have and plug the
dollars in where those high-need areas are, and we're
using input from[the DPS] to help us do that.

Nunber 0773

M5. WARE, in response to further questions, said that Fairbanks
has had a non-secure shelter for many years and that that
shelter wll continue to operate, and indicated that the
af orenenti oned detox beds in Fairbanks are at the Ral ph Purdue
Cent er and are being nanaged by the Fairbanks Native
Associ ation's Behavioral Health Services. She then relayed that
the primary "needs" areas are not in wurban Alaska; in urban
areas there are already alternatives to placing "Title 47"
juveniles in locked facilities. Therefore, the goal of this
l egislation is to <change Alaska statute to reflect the
departnment's current practice. Ms. Ware noted that the federa
requirenents do allow states sone level of violations per

100, 000 popul ati on. In essence, the departnent recognizes that
there will always be sone situations in rural Al aska wherein the
state does the best that it can but still has to use a | ocked

facility because it is the only place, the safest place, to hold
a "Title 47" juvenile, but the goal is to target funding towards
hi gh- need conmunities such as Emmonak and Hooper Bay.

CHAI R MGUI RE asked how "grave disability" is defined.

M5. WARE indicated that there is a definition in AS 47.30, and
that she would provide its exact wording to the conmmttee |ater.
In practice, however, if a law enforcenent officer believes that
soneone, through sone level of disability, poses a threat to
hi nsel f/herself or others, is gravely disabled, and there is no
| ocal evaluation facility, then state statute allows that person
to be put in an adult - or, in the DJJ's case, a juvenile -
facility until he/she can be transported to the nearest
appropriate evaluation facility.

CHAIR MGU RE said she'd like to know the distinction between
grave disability and nental illness.
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REPRESENTATI VE GRUENBERG indicated that he nmay have a conflict
because of his son, and asked to be excused from voting on this
i ssue.

Number 1045

CHAIR MGU RE objected, indicating that should a vote be
required, Representative Guenberg would be allowed to
partici pate.

M5. WARE, in response to questions from Representative Gara,
reiterated her earlier explanations regarding what current
practice consists of, what the bill does, what wll change
because of the bill's passage, and how violations will be viewed
by the federal governnent.

REPRESENTATI VE GARA expressed alarm that the state has been in
the practice of locking up "Title 47" juveniles and is only
changing that practice because of the threat of |osing federa
f undi ng.

M5. WARE replied that the state has been working very hard to
change that practice and the federal government has been very
understanding of violations up to this point; now, however, the
federal government is requiring a higher |evel of conpliance.

CHAIR McGU RE, after |ooking through current statute, relayed
that the definition of "gravely disabled" can be found under AS
47. 30. 915, whi ch says:

(7) "gravely disabled" neans a condition in which
a person as a result of nental illness

(A) is in danger of physical harm arising from
such conplete neglect of Dbasic needs for food,
clothing, shelter, or personal safety as to render

serious accident, illness, or death highly probable if
care by another is not taken; or

(B) will, if not treated, suffer or continue to
suffer severe and abnormal nental, enotional, or

physical distress, and this distress is associated
with significant inpairnment of judgnment, reason, or
behavi or causing a substantial deterioration of the
person's previous ability to function independently;

CHAIR McGUI RE asked why, on page 2, line 26, the term "gravely

di sabled" is used instead of sinply saying, "those who are in
protective custody due to nental illness”". She said that she is
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trying to envision a circunstance wherein soneone is gravely
di sabl ed but not also nmentally ill.

REPRESENTATI VE GRUENBERG noted that when the definition of
"gravely disabled" was initially adopted, it had been carefully
crafted for the purpose of filling a specific gap in the |aw
He asked that this |anguage not be changed in the bill

M5. WARE offered to do sone research on this issue and get back
to the commttee.

REPRESENTATI VE SAMJELS said why it isn't acceptable to hold
juveniles in a |l ocked facility for the crinme of mnor consum ng.

M5. WARE said that because mnor consumng is a "status

of fense,” mnmeaning that soneone is only charged by virtue of
hi s/ her being a certain age, law enforcenent is not allowed to
hold such an individual in a locked facility. Protective

custody pertains solely to the "Title 47" elenents related to
severe intoxication, and is a judgnent call on the part of |aw
enf or cenent .

Nunber 1476

ALLEN STOREY, Lieutenant, Central Ofice, Division of Al aska
State Troopers, Departnment of Public Safety (DPS), said that the
DPS supports HB 487 and is working with the DJJ in an effort to
conply with the federal requirenents. He noted that although
some rural communities have had a bit of difficulty in conplying
with the federal requirenents, they are working diligently to
correct their situations. He opined that the provisions of the
federal requirements are workable, and relayed that the DJJ has
made a firm commtnment to working with and training |aw
enf orcenment personnel across the state to ensure that there are
a mnimum of violations.

CHAIR MGQU RE offered that the conmmttee would like to see those
efforts continued and appreciates all the work done thus far.

REPRESENTATI VE GRUENBERG noted a typo on page 2, line 30: t he
word "take" should be "taken".

CHAIR McGUI RE, after ascertaining that no one else wished to
speak on the bill, closed public testinony on HB 487.

Nunber 1612
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REPRESENTATI VE GRUENBERG noved to report HB 487 out of commttee
with individual reconmendations [and the acconpanying zero
fiscal notes]. There being no objection, HB 487 was reported
fromthe House Judiciary Standing Commttee.

HB 334 - UNLAWFUL EXPLO TATI ON OF M NOR

Nunmber 1615

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 334, "An Act relating to unlawful exploitation of
a mnor."

Number 1671

REPRESENTATI VE SAMUELS, as chair of the subcommttee on HB 334,
informed the commttee that the subcommittee attenpted to craft
a way to separate the age distinction so that there would be a
three-year separation in age. However, that proved to be
probl ematic. Therefore, the subconmttee decided to exenpt this
particular crime from the automatic waiver portion of the
statute. There was also discussion of Representati ve
Gruenberg's idea to make a second offense of distribution of
chil d pornography a class A felony.

CHAIR MGUI RE noted that the commttee packet should contain the
subconm ttee report from Representative Meyer dated March 4.

Nunber 1746

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor

t hanked subcommttee nenbers for their work, and relayed that
[stopping] the nmaking of child pornography is a top priority.
He characterized [the product of the subcommttee] as a good
solution - a stair-step approach - to juvenile sexua

expl oi tation. He highlighted that sexual assault of a mnor
woul d be an unclassified felony, sexual exploitation of a mnor
would be a class A felony, a distribution offense would be a
class B felony - unless it's a second offense, and then it would
be a class A felony - and the actual possession [of <child
por nography] would be a class C felony. Representative Myer
menti oned di scussions with Standi ng Toget her Agai nst Rape (STAR)
and others who work in this area of the law that have rel ayed
that Alaska's laws are significantly less than those at the
federal level. The thought is that by increasing the penalties,
nore federal funds could be obtai ned.
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Nunmber 1890

REPRESENTATI VE GRUENBERG noved to adopt the proposed comittee
substitute (CS) for HB 334, Version 23-LS1246\H, Luckhaupt,
3/3/04, as the work draft. There being no objection, Version H
was before the commttee.

REPRESENTATI VE GRUENBERG said that he didn't have a problemw th
Version H, save Section 1. He posed a situation in which an 18-
year-old takes a photograph of a younger friend, and commented
that he didn't want that 18-year-old to face a class A felony

char ge. He opined that such wouldn't be fair. He then turned
attention to the text of AS 11.41.436(a)(4), and noted that the
subconm ttee report says that [an age distinction] i's
i nconsi st ent W th [ AS 11.41.436(a)(4)]. Ther ef or e,

Representative Gruenberg suggested that if the intent is to nake
sonething a class A felony in Section 1 of the |egislation,
perhaps there should be a conformng anendnent to [the
provi sion] dealing with sexual abuse of a mnor. He recomrended
saying "sonmething simlar to being 18 years of age or older and
to say if you're three years older than that, then that would be
a class A also so that they would be consistent.” He reiterated
his concern with making a class A felon of an 18 year old who
takes a photograph of his or her girlfriend or boyfriend who is
a nonth younger. He said that he couldn't support that.

REPRESENTATI VE SAMUJELS pointed out, however, that the state
woul d have to nore forward in such a case; that is, someone from
the Departnment of Law would have to nmake a conscious decision to
nove forward with the case and inplenment the statute. He said
he didn't know if the desire is to cover every contingency
covered for age discrepancies or if there is the desire to
provide the district attorney's office [discretion in this
areaj.

Nunmber 2086

REPRESENTATIVE GARA said he couldn't believe that [the
commttee] would pass a crimnal statute that includes the
possible conviction of people that are not intended to be
convicted, and do so nerely on the belief that the prosecution
m ght exercise the discretion not to convict those people
appropriately. He enphasized the need to ensure that when
crimnal legislation is passed, it is as narrow as possible. He
further enphasized that he isn't willing to give the governnent
the ability to convict those [that the legislature] didn't
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intend to be convicted. Therefore, he said he stood wth
Representative Gruenberg on this matter

CHAIR McGU RE remarked that the difficulty arises because there
are all kinds of nediuns, including photography, that can be
used to produce child pornography. She pointed out that the
statute is fairly clear with regard to the types of photographs
bei ng di scussed. However, one can't clearly address statutorily
the renote hypothetical that someone would be charged with a
crime at age 18 for taking a naked photograph of his or her 17-
year-old girlfriend or boyfriend because photography would then
have to be excluded. Chair MQiire observed that photography
may be one of the nore obvious or conmmon nediuns since it's |ess
expensive to produce. She said that she didn't believe that the
[intent] is to create a huge net that would take in boyfriends
and girlfriends who take naked photographs of each other.
Rat her, she posited, [intent] is that a heavy hand should be
taken when one wunlawfully exploits a mnor and creates,
produces, and sells child pornography.

REPRESENTATI VE GRUENBERG poi nted out, however, that the |anguage
of the statute is broader. He relayed that the subconmttee had
di scussed [his concern] and he thought the subcommttee had
conceptually agreed to a three-year [proposal].

REPRESENTATI VE MEYER noted that that was correct.

REPRESENTATI VE GRUENBERG suggested that this could be figured
out in a day or so. He pointed out that this is the bill's
[only committee of referral]. He said he believes this is good
| egislation that he would |like to be able to support when it
reaches the House fl oor.

CHAIR McGUI RE related her position that it is highly unusual for
her to assign legislation to a subconmttee. However, she did
so with the wunderstanding that there would be mgjority and
mnority representation and that there would be anple tine to

wor k through any problens. However, the result seens to be a
flawed conmittee report. She announced her inclination to nove
the legislation out today and any anendnents can be presented on
t he House fl oor. However, she said she would take an at-ease

for Representative G uenberg and Representative Meyer to discuss
whet her the | anguage shoul d be narrowed.

The commttee took an at-ease from1:59 p.m to 2:03 p. m

Number 2313
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CHAIR MGURE, referring to AS 11.41.455(a), opined that the
intent of producing has to be present, which, she added, isn't a
phot ograph of one's boyfriend or girlfriend.

REPRESENTATI VE GRUENBERG pointed out that AS 11.41.455(a) in

part says: "A person commts the crinme of unlawful exploitation
of a mnor if, in the state and with the intent of producing a

photograph ... the person know ngly induces or enploys a
child under 18 years of age". He noted that the |anguage

"knowi ngly induces" could sinply be asking the person under the
age of 18. He specified that the toughest possible case woul d
be one in which there is soneone barely over 18 who asks soneone
barely under 18 if he or she can take a [naked] photograph of
the other individual. He said he didn't have a problemwth the
af orenentioned being a class B felony as it is «currently.
However, nmaking it a class A felony is problematic.

CHAIR MGU RE renmarked that she respects the phil osophical
differences on this matter, but offered her belief that the
commttee has gone as far as it can on this issue.

TAPE 04-35, SIDE B
Number 2393

CHAIR McGU RE turned to the issue of creating the elenents of
the crinme, and specified that one would want it be with the
intent of producing and wth all the different mediuns.
Furthernore, one would want it to be that it visually or orally
depicts the conduct listed in AS 11.41.455(a)(1)-(7), which is
very specific. She said that she sided with [Version H]. She
al so announced that she wouldn't hold the bill over any further.

REPRESENTATI VE GRUENBERG specified that AS 11.41.455(a)(6)
refers to, "the lewd exhibition of the child s genitals", which
he said could sinply be a nude photograph. He nentioned that
during the subcommttee neeting he wasn't aware that there was a
menor andum from Legi sl ative Legal and Research Services, and he
said he still hasn't really seen it. The only thing the
subcomm ttee wasn't aware of when the subcomm ttee nenbers nade
a decision based upon age was the potential <conflict wth
anot her statute. Al though he indicated he wasn't opposed to
creating a floor anmendnment, this would be a different type of
fl oor anendnent. He suggested that nenbers wll be very
[ skeptical] of doing anything to this legislation other than
"pressing the button.”™ Therefore, Representative G uenberg said
he didn't feel that he was being left with nuch of a renedy.
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Furthernore, it's difficult politically to speak as he has on
this legislation, although it may avoid significant injustice
for some young person.

CHAIR McGU RE said she respected what Representative G uenberg
has to say, noting that she has allowed nuch latitude in order
to allow [the discussion] to be part of the record. She
indicated that [the record] factors into the interpretation
She pointed out that the fax of the statutes from the Public
Def ender Agency includes the statute relating to the unlawful
exploitation of a mnor, which ambunts to alnost one page of
text. Furthernore, this statute goes into great detail wth
regard to the Ilegislature's intent, specifically wunder the
commentary section. She noted that [any nmenber] has the ability
to prepare witten commentary to be adopted wth the

| egi sl ati on. Moreover, she opined, the record has been
est abl i shed. Chair MQ@iire stated that in increasing the
penalty to a <class A felony relating to the unlaw ul
exploitation of a mnor, it's not the conmttee's intent to

prosecute people in a boyfriend-girlfriend relationship for
taki ng [naked] photographs of each other as discussed earlier.
She reiterated that the record is clear that [this legislation
addresses a situation in which [the exploitation of the mnor]
is intended for production and nonetary gain. She again
hi ghl i ghted the conduct specified in [AS 11.41.455], which makes
such actions deserving of a class A felony.

Nunmber 2169

REPRESENTATI VE GRUENBERG asked if there would be any great harm
in holding this legislation over so that he could craft an
amendnent to say what has been discussed with regard to the
intent of the |egislation.

REPRESENTATI VE MEYER agreed that the intent isn't to [prosecute]
the individuals in the situation being discussed. Ther ef or e,
attaching a letter of intent, whether it be in this commttee or
on the House floor, wuld be fine, he said. However,
Representative Meyer expressed concern with an anendnent as he
believes a letter of intent would be nore appropriate. He
highlighted that [AS 11.41.455 includes |anguage] specifying
"the person know ngly induces or enploys a child under 18 years
of age to engage in, or photographs, filns, records, or
televises ...". He recalled Anna Fairclough, Director of STAR
relaying the difficulty of proving any of these sexual crines.
Therefore, he surmsed, [STAR] supports increasing the penalty
to a class A felony because once a conviction can finally be
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obtained, the desire is to "put that person away" because [the
crine] is so blatant. Representative Myer said that this is
why he isn't concerned about the aforenentioned situation
regardi ng 18- and 17-year-ol ds.

REPRESENTATI VE GRUENBERG said that nornmally he would agree that
a letter of intent would be fine. However, this type of
crimnal law [invol ves] superior court judges, prosecutors, and
defense attorneys across the state. As a practicing attorney in

trial, letters of intent are never used, and therefore it has to
be placed in statute, he said. Representati ve Guenberg stated
that he wouldn't offer [any |anguage] unless [the sponsor and
the chair] agree to it. He expressed the need to have a narrow

exception [in statute] so that those practicing in this area of
| aw woul d be apprised of it.

CHAIR McGU RE remarked that she believes this matter is at an
i npasse and back to the place where the conmttee was before the
subcommittee net. Chair MQuire announced, "W don't have the
ability to do the type of thing that you [Representative
G uenberg] want to do."

Number 1959
LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),

Depart ment of Adm ni stration (DA , began by t hanki ng
Representative Meyer for working with the subcommittee regarding

the concerns about the automatic waiver. Ms. WIlson said, "The
anended version, with the automatic waiver part, excluding those
kids from being automatically waived, is very helpful.”

However, Ms. W/ son expressed serious concern with regard to a
situation in which an individual who is 18 years and one day old
taking a consensual [naked] photograph. The aforenentioned is
produci ng a phot ograph; she enphasized that according to current
statute, producing the photograph doesn't have to be for a
comercial purpose or for sale. She added: "Just taking a
photo is produci ng a photograph; so there doesn't have to be any
intent to sell or to ... pass it around. So an 18-year-old

takes a picture of their 17-year-old ... [sexual partner] and
that's a class A felony, and that is very, very troubling.” The
notion of just trusting the district attorneys and the
prosecutors to not prosecute such a situation is even nore
di sturbing, she said. Ms. WIlson recalled that the testinony
fromthe Division of Juvenile Justice was that nost of the cases
under this title [AS 11.41.455] were kids taking photographs of
each other consensually. She said, "I don't think that you have
a huge problem of the unlawful exploitation of a mnor are acts
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under this particular statute [AS 11.41.455]." Ms. W1 son
opined that it's worth pursuing only the true pedophil es.

M5. WLSON turned to the comentary provided for [AS 11.41.455].
She informed the committee that when the statute was changed
back in [1983], the [legislature] deleted the |anguage "for any
commerci al purpose"” and the age was changed from "under 16 years
of age" to "under 18 years of age". Therefore, M. W]Ison
suggested that the [penalty] be a class A felony if the
[unl awful exploitation of a mnor] is for a comercial purpose;
this would address Representative G uenberg's concern wth
regard to simlarly aged kids [taking naked photographs of a
boyfriend or girlfriend] and not doing it for a commercial
purpose. Therefore, those [unlawmfully exploiting a mnor] for a
commercial purpose would be targeted while not including those
uni ntended to be included. She said a letter of intent offers
no protection against a prosecution. She offered to work with
t he sponsor.

Nunber 1798

CHAIR MGU RE remarked that [this |legislation] nerely increases
the penalty for the already existing law Chair MQiire pointed
out that the |egal nenorandum nentioned that there is an equal
protection problemwth a bifurcated age stipulation, and so the
choi ce was nmade not to revanp all of [existing | aw].

REPRESENTATI VE ANDERSON i nfornmed the conmittee that he had just
spoken with Legislative Legal and Research Services, and | earned
that letters of intent can be adopted [in the committee] or on
the House floor, where the letter would be "sonmewhat ratified."
In statute, codification occurs whereby there is a notation that
specifies the existence and |location of the letter of intent.
Therefore, he suggested that if he were an attorney representing
an individual who took photographs of his girlfriend and the
young man is being charged with a class A felony, he would turn
to the letter of intent, which he believes would rectify the
situati on.

REPRESENTATI VE GRUENBERG suggested that an intent section could
be included in the |egislation. He asked if the sponsor would
accept holding HB 334 [for that purpose].

REPRESENTATI VE MEYER said he would | eave whether or not to hold
the legislation over up to the chair. However, he characterized
Representative Anderson's suggestion of adopting a letter of
intent on the House floor as a good idea.
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REPRESENTATI VE GRUENBERG specified that he hasn't seen letters
of intent referenced in the notes [of the statute]. However, an
intent section in the legislation will appear in the notes [of
the statute] and would satisfy him He maintained his belief
about the need to do this [in commttee].

Nunmber 1648

SUZANNE CUNNI NGHAM Staff to Representative Kevin Myer, Al aska
State Legislature, related her belief that a letter of intent
fromthe commttee would satisfy "the request of the sponsor.”

REPRESENTATI VE GARA commented that this has been the nost
frustrating neeting of the House Judiciary Standing Commttee he

has attended. He said that speaking as an attorney who has
practiced |law for over a decade, he believed that a letter of
intent isn't going to inpact a case. The courts disregard

letters of intent because the rule of statutory construction
that the court has to follow is that if the law is clear, then
| egi slative history can't be |ooked at. Therefore, it's very
inportant that <crimnal statutes be crafted as narrow as
possible and so that it only applies to those intended. He went
on to say:

The nonment we start drafting crimnal statutes that
take in people who we don't want to prosecute, but
say, "Well, let's just trust the governnment and trust
that the governnent won't prosecute the people we
didn't want to prosecute even though we told them they
could prosecute themin the ... statute.” The nonent
we start doing that, we've crossed a line ... that |
don't ever want to cross.

REPRESENTATI VE GARA opined that this issue should be addressed
within the | anguage of the legislation. Wen a crimnal statute
is crafted, one can err tw different ways. First, the statute
could be made too broad so that it applies to people to whomit
wasn't intended to apply. Second, the statute could be nade too
narrow so that it applies to nobst of those intended, but not
everyone. G ven those choices, Representative Gara offered his
belief that it's safer to wite the legislation to address
essentially alnost everyone desired. He said he didn't have a
probl em nmaking conduct being done for a comercial purpose a
class A felony, which would exclude the possibility of
prosecuting two kids [in the situation discussed earlier].
[Unlawful exploitation of a mnor] for conmmercial purposes is
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the worst, and any other [lesser] conduct would remain a class B
felony and the judge would retain the discretion to place an
individual in jail for up to 10 years.

REPRESENTATI VE MEYER interjected that the first offense for a
class B felony <carries a penalty of one to four years.
Representative Meyer said he viewed an individual who entices a
child to the basement to disrobe, but not for comercial
pur poses, as a class A felon.

REPRESENTATI VE GARA di sagreed and offered his belief that it's a
class B felony. Al t hough the nornmal sentence range is zero to
four years, aggravated offenses can result in one going to jai
for ten years for a class B fel ony.

REPRESENTATI VE GRUENBERG pointed out that the commttee packet
i ncludes [a spreadsheet] specifying class A and B felonies. He
informed the committee that a class B felony carries a penalty
of one to four years while a class A felony carries a five-year
penal ty.

Number 1398

M5. WLSON specified that the sentencing range for a first-tine
of fense of class B felony is one to four years. The penalty for
a second-tinme offense of a class B felony starts at four years
and can reach up to ten years. However, she noted that there
could be aggravators in a nonpresunptive situation, which could
reach up to four vyears for a first-time offense and would
require sone extensive factors to go beyond a four-year penalty
for a first-tine of f ender. I n further response to
Representative Gara, Ms. WIlson clarified that the sentencing
range is zero to ten years, but it would have to be a rare
situation for a first-tine offender to be sentenced to ten
years.

Number 1363

PATTY WARE, Director, Division of Juvenile Justice (DJJ),
Department of Health & Social Services (DHSS), thanked the
sponsor and the subcommittee for making changes with regard to
the departnent's concerns pertaining to exenpting this crine
from the automatic waiver provision wthin the delinquency
st at ut es. Ms. Ware turned to Section 2, subsection (e)(2), in
Version H of HB 334. She infornmed the conmmttee that she
reviewed [DJJ's] database, which revealed that since 1991, 12
juveniles have been charged wth distribution of child
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por nogr aphy. She noted that none of those juveniles were
charged nore than once. Therefore, there is no data to support
that [Section 2, subsection (e)(2)] would inpact any juveniles.

CHAIR MGURE clarified that the presunptive sentencing only
takes place on a second offense.

REPRESENTATI VE CGRUENBERG asked Ms. WIson whether a letter of
intent or an intent section in the legislation would make an
i npact in the [courtrooni.

M5. WLSON said she agrees with Representative Gara that the
statute is controlling, and furthernore the letter of intent
won't be considered if it contradicts the |anguage of statute.
Wth regard to Representative Gara's earlier suggestion to
insert "for a commercial purpose”, she surmsed that this would
get at the target group by adding another offense, "for a
commerci al purpose”, which would be raised to a class A fel ony.

REPRESENTATI VE GRUENBERG asked whether adding an intent section
to the legislation that would go in the uncodified |anguage and
appear in the notes would have an inpact in the [courtroom.

M5. WLSON said that she didn't know of anyone who ever | ooks
[at the uncodified |anguage in the notes]. The attorneys tend
to look at what is in statute. Even if there is a reference, if
the language in the statute says one thing and [the intent] in
the legislation says another, the attorneys tend to follow the
statute.

Nunber 1130

REPRESENTATI VE SAMJELS renarked that a situation in which an
individual is making child pornography in his or her basenent

just because he or she likes it seens worse than when the
purpose is to sell it. Al t hough both are bad, adding the
"commercial" | anguage doesn't really help, he opined.

IVB. WLSON confirned t hat t he situation pr oposed by
Representative Sanmuels is a class B felony. However, [ making
child pornography] for conmercial purposes is even worse, she
opi ned, and thus she didn't believe elevating that to a class A
fel ony was inconsistent.

REPRESENTATI VE SAMUELS acknow edged that both situations are
equal | y bad.
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CHAIR McGUI RE asked whether [unlawful exploitation of a mnor]
was ever |ower than a class B felony.

M5. WLSON said that she wasn't sure of the code or the
sentencing before the early 1980s, but she offered to research
that matter.

CHAI R Mc@UJ RE announced that HB 334 would be set aside, to be
brought up later in the neeting.

The conmittee took an at-ease from2:40 p.m to 2:42 p. m

HB 472 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

Nunber 0977

CHAI R McGUI RE announced that the next order of business would be
HOUSE BILL NO 472, "An Act relating to clains for personal
injury or wongful death against health care providers; and
providing for an effective date."

CHAI R Mc@GU RE announced that she would hold the vote on HB 472
until 3:00 p.m when other nenbers should be present. She then
turned to public testinony.

Number 0901

PATRI CK LUBY, Advocacy Director, AARP Al aska, began by saying
that nedical m stakes happen. Therefore, AARP Al aska believes
that this legislation should focus on error reduction rather
than danmages. Furthernore, the tort system encourages providers
to cover up mstakes in order to avoid lawsuits rather than
reporting errors and learning how to prevent them M. Luby
opi ned that sonmeone who is hurt by a nedical error is entitled
to fair conpensation, but enphasized that it's nore inportant to
ensure that errors are reported in order prevent future errors.

MR, LUBY, noting that ol der people with |imted incone potenti al

will receive less in economc danages than younger victins,
informed the committee that AARP believes $250,000 is too |ow
for noneconom ¢ damages. He also inforned the conmttee that
the Institute of Medicine (1OV has proposed testing nonjudici al
no-fault alternatives to the tort system for nedical errors. |If
Al aska adopted one of the IOMs recomended alternatives, it

woul d foster fair conpensation and error reduction, which should
be the real goal of consuner-oriented reform he opined. Under
the 1 OM approach, conpensation would be based on "avoidability"
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of error rather than negligence, and there would be preset
schedul es for conpensation with reasonable limts that nay help
stabilize nal practice prem uns. M. Luby relayed that the | QM
believes that mandating the reporting of errors would help
experts find systemn de [solutions] and inprove patient safety.
M. Luby encouraged the commttee to review adopting sone of the
| OM s reconmmendat i ons.

Nunber 0743

REPRESENTATI VE ANDERSON noted that M. Luby has experience with
California' s nodel, and asked M. Luby his opinion of it.

MR, LUBY commented that what works well is dependent upon the
per specti ve. He relayed that the AARP takes the consuner's
perspective, although reducing the nunber of errors would be in
the best interest of all concerned.

REPRESENTATI VE  ANDERSON nentioned that he expected the
| egislation to nove from conmttee today, but said he wanted to
talk further with M. Luby.

REPRESENTATI VE GARA relayed his sense that this legislation is
going to nove before anyone has tine to consider IOMs proposal.
Therefore, he inquired as to AARP' s position if the |egislation
is left with the $250, 000 noneconom ¢ danages cap.

MR LUBY reiterated that the $250,000 nonecononic danmages cap is
too low, as is the current $400, 000. Therefore, AARP would
oppose the | egislation. He reiterated the need for |egislators
to review the |IOM recommendations and whether any can be
i ncorporated into statute.

The commttee took an at-ease from2:45 p.m to 3:20 p. m
[ Tape ends early; no testinmony is mssing.]

TAPE 04- 36, SIDE A
Number 0001

CHAI R McCGU RE announced that HB 472 would be set aside briefly
and be brought up later in the neeting.

HB 334 - UNLAWFUL EXPLO TATI ON OF M NOR

Nunmber 0066
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CHAIR MGU RE announced that the conmttee would return
attention to HOUSE BILL NO 334, "An Act relating to unlawful
exploitation of a mnor."

Number 0077

REPRESENTATI VE KEVI N MEYER, Al aska State Legislature, sponsor of
HB 334, announced that the differences between Representative
G uenberg and hinself are close to being resol ved. Ther ef or e,
he said he believes it will be a matter of intent |anguage or a
sinple amendnent to illustrate that the |egislation doesn't
intend to increase the penalty to a class A felony in cases of
young people having consensual sex and taking pictures of each
other. Representative Meyer requested that the commttee report
the legislation from commttee and allow he and Representative
G uenberg to continue to work on this before it reaches the
House fl oor.

Number 0140

REPRESENTATI VE GRUENBERG noved to report the proposed CS for HB
334, Version 23-LS1246\H, Luckhaupt, 3/3/04, out of conmttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, CSHB 334(JUD) was reported
fromthe House Judiciary Standing Conmttee.

HB 472 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

Nunber 0191

CHAIR MGU RE announced that the conmttee would return
attention to HOUSE BILL NO 472, "An Act relating to clainms for
personal injury or wongful death against health care providers;
and providing for an effective date.”

REPRESENTATI VE ANDERSON, speaking as the sponsor of HB 472,
recalled that at the last neeting there were two anmendnents that
he was considering [one of which was offered as Amendnent 1 and
then w thdrawn on 3/3/04]. He announced that at this time he
woul dn't offer either amendnent because he supports HB 472 as it
iS.

CHAIR MGU RE, in response to Representative G uenberg, rem nded

the conmmittee that the original version of HB 472 was before the
comm ttee.

HOUSE JUD COW TTEE - 24- March 16, 2004



REPRESENTATI VE GARA recalled testinony from insurance conpany
[representatives] regarding whether nalpractice settlenents have
increased or decreased over the years. He noted that he'd
provided the commttee with the [Al aska State Medical Board's]
record of all malpractice settlenents and verdicts, which, he

opined, illustrates that the settlenents and verdicts radically
change from year to year because these are statistically
irrel evant sanplings. O the clains in 2003, the average

settlement was about $341,000 while in 1991 it was $380, 000.
Representative Gara said that he didn't believe that there is
any evidence which establishes that verdicts have increased in
recent years. He also noted that he'd provided the committee
with [the Alaska State Medical Board' s] case by case [analysis]
of each settlenment and verdict over the last 15 years, and with
information from Legislative Legal and Research Services
regardi ng the nunber of physicians in Al aska. He pointed out
that although there has been growh, the nunber of physicians in
Al aska remai ns i nadequat e.

Nunmber 0488

REPRESENTATI VE GARA recall ed debate over California's $250, 000
cap and nentioned that he provided the commttee with a docunent
from the Foundation for Taxpayer & Consuner Rights [entitled,
"Five Dangerous Mths About California's Medical Malpractice
Restrictions"]. Representative Gara related that in 1975
Medical Injury Conpensation Reform Act (M CRA) was enacted in
California and was subsequently litigated until 1986 when the

California Suprenme Court upheld the $250,000 cap. He
highlighted that in 1986, [nedical] malpractice premuns didn't
decrease but, in fact, increased. In 1988 California voters

passed a proposition specifying that there shall be a reduction
in premuns paid and it gave the insurance comm ssioner the
right to reject rate increase applications and the right to
| ower insurance rates. From 1988 on, California experienced
[ medi cal nmal practice insurance] rate reductions. Representative
Gara opined that the proposition reduced the rates in
California.

REPRESENTATI VE GARA turned attention to the Legislative Legal
and Research Services nenorandum [dated March 16, 2004]
regarding the daily recovery for nonecononic |osses under a
$250, 000 cap even for the nobst serious injuries. He highlighted
that the calculation specifies that under a $250,000 cap soneone
with a 50-year |ife expectancy is paid for the pain, suffering,
and loss of enjoynent of life at the value of $13.69 per day.
The aforenentioned value is too | ow, he opi ned.
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Number 0713

REPRESENTATIVE GARA noved that the commttee adopt [new
Anmendnent 1, |abeled 23-LS1743\A. 1, Bullock, 3/10/04, which
r ead:

Page 2, line 19, follow ng "$250, 000":

Insert ", except that, in the case of severe
per manent physical inpairnment or severe disfigurenent,
t he damages nay not exceed $1, 000, 000. The |imt on
damages applies”

Page 2, line 25:

Del ete "$250, 000"

Insert "the maxi num anmount allowed under (d) of
this section”

CHAI R MGUI RE recogni zed that there was an objection.

REPRESENTATI VE GARA expl ai ned that Amendnent 1 would essentially
reinstate the current two-tier damage cap that already exists.
The current two-tier danage cap is $400,000 with the possibility
of nmore for those with a long life expectancy. However, in
cases of severe permanent physical inpairnment or severe
di sfigurenent [the nonecononmi c damage cap] is $1 mllion or in
sonme rare cases it could go up to $2 nmillion, depending upon the
|ife expectancy of the individual. Amendnment 1 provides the
i nsurance industry certainty with a hard cap [on noneconom c
damages] of $250,000, except in cases in which there is severe
permanent physical inpairnment or severe disfigurenment which
allows for a noneconomic danages cap of up to $1 mllion.
Therefore, Anmendnment 1 addresses his concern with regard to
val ui ng the damages of an individual at $13.69 a day.

REPRESENTATI VE ANDERSON said that although he wasn't adamantly
opposed to [Amendnent 1] in the context of those severe cases,
the other side is that such [nonecononm ¢ damage caps] would
[work against] attracting new physicians and solidifying the
i nsurance market. Wth regard to the argunent about the $13.69
per day [danage award], Representative Anderson said he didn't
bel i eve the $400,000 cap would provide that nuch nore per day.
Furt hernore, he posited, a $250,000 award could be quadrupled by
the individual if hel/she nmakes the proper investnents.

REPRESENTATI VE ANDERSON relayed his fear that the insurance
conpani es wouldn't know whether the cap is $250,000 or $1
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mllion until the jury [rules]. Therefore, he suggested that in

order to protect itself the insurance conpany will assune every
case is a $1 mllion worth of exposure and so perhaps the
i nsurance rates would increase. Representati ve Anderson said

that it's a balance between individuals who [should receive $1
mllion in conpensation] for pain and suffering, and physicians
| eavi ng and the inability to recruit new physici ans.
Representative Anderson requested that the conmittee vote
against Amendnent 1 and allow [the legislation] to try to
recruit nore physicians. "Again, the cases where this occurs is
so mniscule, | think the needs of the nany outweigh the needs
of the few," he said.

Number 1015

REPRESENTATI VE HOLM said he agrees with Representative Gara on
this issue, noting that he has received sonme conpelling e-mails
regardi ng the $250,000 cap, especially considering that that cap
mnus attorney's fees may result in nothing for a damged
i ndi vi dual . The conpensation for malfeasance should be greater
t han $250, 000, he opined, though he said he also agrees wth
Representative Anderson with regard to the need to attract nore
physi cians to Al aska. Representative Holm said that he didn't

believe that the case has been nmade that physicians wll cone
because of a specific [noneconom c] damage cap nor has it been
made that there will be any [rate] reduction or increased
availability [due to this legislation]. Representative Holm

announced his support of Anmendnment 1.

REPRESENTATI VE = SAMJELS  expressed concern W th i nsurance
conpanies leaving the state as well as wth the lack of
physicians in the state. He inquired as to how one neasures the
person who has to catch a Medivac flight because there was no
physician to performa certain procedure and the individual dies
en route. Representative Sanuels asked if there are definitions
for "severe disfigurenent” or if it is based on what the
attorney clains. Representative Sanuels said that although he
has no illusions with regard to insurance rates decreasing, he
is fearful of it not being avail able.

REPRESENTATI VE GARA expl ai ned that he thought it would be best
to use the standard that has been on the books since the late
1980s, during the first round of Tort Reform He noted that
there is one suprenme court case and several superior court cases
that address it. The [current] standard seens to be a
reasonabl e st andard. In a case in which the individual isn't
terribly injured, but the higher standard is satisfied, the
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question regardi ng what should be awarded in noneconom ¢ damages
woul d be submitted to the jury. Representative Gara highlighted
that Alaska is a conservative state and that jury verdicts in
the state tend to be so as well, especially in nedical
mal practi ce cases. Therefore, he opined, there shouldn't be a
fear that there will be an automatic award of $1 nillion in a
case that isn't serious. Representative Gara pointed out that
the | anguage is tailored narrowy.

Nunmber 1360

REPRESENTATIVE OGG turned attention to the [case by case
anal ysis provided by ASMA], and highlighted those cases that
were over the cap. He indicated that it seens the claimanounts
are increasing, although he noted that the chart nerely shows
the total claim The increase is concerning, he said, adding
that he |ikes the $250,000 cap, although he noted that he is a
bit unconfortable with it having known individuals who have had
sonet hing happen to them The key, he said, is that the
negl i gence or nal practice has to be proven. Although $1 mllion
is a bit high, at least it's certain.

REPRESENTATI VE HOLM asked if the [information provided by ASVA
refers to] jury awards, and therefore are "agreed-to"
settlenents.

REPRESENTATI VE GARA answered that these are nostly agreed-to
settlenents. He clarified that [the settlenments] are all the
paynents, sonme of which are after a verdict while others are
after a settlenent.

REPRESENTATI VE OGG announced that he would go along wth
Amendrent 1.

CHAIR MGQU RE clarified that the record shouldn't be construed
to have enphasis on any one [issue] that has been discussed,
since the record is conprehensive and includes testinony from
vari ous groups. She highlighted that [since the inplenentation
of MCRA] in California, California's costs have only increased
100 percent while nationwi de the costs have increased by over
563 percent. Although there is no proof or know edge that this
l egislation wll keep the two nedical malpractice insurance
providers in the state or wll attract nore physicians, the
[commttee] has | ooked to other jurisdictions to review what was
done. California was the nodel for the $250,000 cap that appear
to work, at least in part.
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CHAIR MGU RE declared a conflict because her father is a
physi ci an [and requested that she be excused fromvoting].

REPRESENTATI VES GRUENBERG and OGG objected [and thus Chair
McGQuire was required to vote].

CHAIR McGU RE specified that her father doesn't really fall into
any of the categories listed. She further specified that she is
reviewing this legislation in terns of the overall health of the
medi cal industry in this state. Alaska is close to a crisis,
and therefore it's incunbent upon the legislature to address it.
Furthernore, it's inportant to renenber that this cap is dealing
wi t h noneconom ¢ danmages.

Nunmber 1655

CHAIR MGU RE renmarked that [medical malpractice] suits are
simlar to aviation |awsuits because the liability has to be
projected in ternms of the possible anmount that could be
recovered. Ther ef or e, it doesn't matter that there 1is
information that says Alaska juries are nore conservative.
| nsurance conpanies, she reiterated, have to factor in the

entire anount that is possible to recover. The aforenenti oned
is the problem with Amendnent 1, she opined. Furthernore, the
terms "serious physical inpairnment and disfigurenent” aren't

defined. She said she understood the reluctance to define those
terms in this [statute] because they already appear in conmon
| aw, but relayed that discussions with health care professionals
have revealed that these terns have been interpreted nore

| oosely than conmmttee nenbers probably envision. Furt her nor e,
nost cases are borne out through settlenents, for which there
are no statistics. The statistics are related to the trials.

However, the real costs conme into play with the settlements for
whi ch everyone pays the cost.

CHAIR McGQU RE rem nded the committee that during testinony she
asked every nedical nmalpractice attorney questions regarding
contingency fees and costs. She relayed her understandi ng that
it's illegal to include the cost of hiring experts as part of
the [contingency] percentage. She rem nded the commttee that
the federal governnent has said that the nmaxi mum contingency fee
is 20 percent, unless it's 30 days prior to the trial in which
case the nmaxinmum contingency fee is 25 percent. The
af orenenti oned has to be addressed, she enphasized. After [the
injured party] pays [25] percent in contingency fees and $50, 000
in costs, she questioned what would be left for the injured
party. Chair MQ@iire encouraged the trial bar to contenplate
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the aforenentioned and she suggested that perhaps the trial bar
would want to lower its contingency fees because 20 percent of
$250,000 is a |l ot of noney.

CHAIR McGQUI RE relayed her belief that Amendnent 1 would gut the
goal of HB 472, which is to reduce the anount of exposure and
t he anmount of settlenents.

REPRESENTATI VE ANDERSON offered that it's a matter of bal ance.
He remnded the commttee that many of the hospitals and
physi ci ans, and the Al aska State Medi cal Association (ASMA) seem
to believe this legislation will work.

REPRESENTATI VE GARA informed the commttee that the other
i nportant reason for Amendnent 1 is that often [the injured
party] doesn't receive anything outside of the nonecononc
damages. Al t hough the nedical expenses are covered, those are
paid to the entity for the services provided. Furthernore, many
don't receive |ost wages, such as seniors because they have
st opped wor ki ng. He questioned whether those followng a
subsistence lifestyle would receive |ost wages. Ther ef or e,
there is little left once the $250,000 cap is reduced by one
third because it's taxable and by another third because of
attorney fees. Therefore, the two-tiered approach in Anendnent
1 provides a conprom se in which the insurance conpani es have a
hard cap.

REPRESENTATI VE ANDERSON nai nt ai ned hi s objection.

Nunber 2017

A roll call vote was taken. Representatives Gara, G uenberg
Ogg, and Holm voted in favor of Amendnent 1. Representati ves
Anderson, Sanuels, and MQ@iire voted against it. Ther ef or e,

Amendnent 1 was adopted by a vote of 4-3.
Number 2037

REPRESENTATI VE OGG noved that the conmmttee adopt Anendnent 2,
| abel ed 23-LS1743\ A. 3, Bullock, 3/10/04, which read:

Page 2, line 22, followi ng "death.":

Insert "The |limts on damages in this subsection
do not apply if the personal injury or wongful death
was the result of gross negligence or reckless or
i ntentional m sconduct."”
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Page 2, line 25, follow ng "judgnment":

Insert "unless the personal injury or wongful
death was the result of gross negligence or reckless
or intentional m sconduct”

Nunber 2040
REPRESENTATI VE ANDERSON obj ect ed.

REPRESENTATI VE OGG expl ai ned that many insurance conpani es don't
cover people for [personal injury or wongful death] resulting
from gross negligence or reckless disregard. Representative Qgg
opined that [this legislation] would allow those who [commt
conduct that is grossly negligent or reckless or intentional] to
"wal k." He said he wants to be sure that those who conmt such
conduct are accountable for the danage they do, which is why he
of fered Amendnent 2.

REPRESENTATI VE ANDERSON relayed that the associations believe
Amendnent 2 is irrelevant because punitive damages apply in
these cases of gross negligence or reckless or intentiona
[ m sconduct]. He recalled that soneone told himthat 50 percent
of punitive damages go to the state, and therefore it's believed
that [Anendnment 2] is an attenpt to get around that arrangenent.
Representative Anderson specified that those supporting this
| egislation feel that this doesn't need any correction because
there are adequate renmedies in the statute. Therefore, he
announced that he didn't concur with Arendment 2.

REPRESENTATI VE GRUENBERG pointed out that punitive damages are
extraordinary and not often awarded, and alnobst require a

separate phase of the trial. Furthernore, punitive damages have
to be proven by clear and convincing evidence, which is a nuch
hi gher standard of proof. Therefore, [punitive damages] aren't

a substitution for [Anendnent 2].

REPRESENTATI VE GARA expl ai ned that [Anmendnent 2] would say that
in the actual damages phase, the caps wouldn't apply for those
who are [injured due to] gross negligence or worse. The
punitive damges question would be separate. Therefore, by
adding the [language] specified in [Anendnent 2], the punitive
damages wouldn't be reduced nor would the state's take be
reduced. Representative Gara acknow edged that sonetines there
is a bifurcated trial in which liability [issues] are addressed
and then punitive damages are addressed; however, that's not
required.
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Nunber 2184

CHAIR McGQURE informed the commttee that the section covering
puni tive damages under civil damages and apportionnment of fault
is AS 09.17.020 fromwhich she highlighted the foll ow ng:

(b) The fact finder may nake an award of punitive
damages only if the plaintiff proves by clear and
convi nci ng evidence that the defendant's conduct

(1) was outrageous, including acts done wth
mal i ce or bad notives; or
(2) evidenced reckless indifference to the

i nterest of another person.

(c) At the separate proceeding to determ ne the
anmount of punitive danages to be awarded, the fact
finder may consi der

(1) the likelihood at the tine of the conduct
that serious harm would arise from the defendant's
conduct ;

(2) the degree of the defendant's awareness of
the likelihood described in (1) of this subsection;

(3) the amount of financial gain the defendant
gained or expected to gain as a result of the
def endant's conduct;

(4) the duration of the conduct and any
i ntentional conceal nent of the conduct;

(5) the attitude and conduct of the defendant
upon di scovery of the conduct;

(6) the financial condition of the defendant; and

(7) the total deterrence of other danages and
puni shnent i nposed on the defendant as a result of the
conduct, including conpensatory and punitive damges
awards to persons in situations simlar to those of
the plaintiff and the severity of the crimnal
penalties to which the defendant has been or may be
subj ect ed.

REPRESENTATI VE GRUENBERG i ndicated that the [financial condition
of the defendant] isn't normally adm ssible.

REPRESENTATI VE ANDERSON expressed concern with the "ceiling”
aspect, which he said he didn't believe was fair.

REPRESENTATI VE OGG remarked that he has offered Anmendnment 2

because when the conduct reaches the level specified in the
anendnent, there shouldn't be a protection for the individual
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commtting [the m sconduct]. Such an individual should be
subject to the present | aw.

CHAIR McGU RE expressed interest in knowing the percentage of
clainms that are brought on the basis of the nental intent of
sinpl e negligence. She pointed out that now that Anendnent 1
has been adopted, the [noneconom c damages] cap is essentially

at $1 mllion. Furthernore, the comon |law interpretation of
serious physical injury is broad enough to assune that the $1
mllion wll be factored in and settlenents wll be adjusted
accordingly based upon people's unwillingness to go through

trials and pay the costs.

REPRESENTATI VE OGG said that the clains brought on the basis of
sinple negligence weren't identified.

REPRESENTATI VE GARA remarked that punitive damages and i nfornmed
consent aside, all nedical malpractice cases are brought on a
si npl e negligence theory.

TAPE 04-36, SIDE B
Number 2393

REPRESENTATI VE GARA said that one would never find out which
cases involved gross negligence because only negligence has to
be proven in order to be entitled to basic danmages.

CHAIR McQU RE surmsed that [with the adoption of Anendnent 2],
there would be an incentive to argue the higher |evels [of
negl i gence] knowi ng that the caps woul d not apply.

REPRESENTATI VE GARA interjected to say that such would be a
separate claim

CHAIR McGQUJ RE opined that Amendnent 2 should be rejected given
the fact that the caps have been increased. She suggested that
Amendnent 2 "opens it up too far,"” highlighting that it's not
what's proved but rather what's alleged. A clever attorney
could easily argue gross negligence. Chair MGQuire pointed out
that this legislation doesn't inpact punitive damages, which
attenpts to deter bad conduct. Conpensatory danmmges aren't
going to change due to one's nental intent, she noted. She also
noted that there have been statenents that noneconom ¢ danages
are being used to address |oss of consortium |oss of enjoynent

of life, and possibly to grant recovery to groups such as the
el derly who don't have the ability to recover under an econom c-
damages basi s. However, Chair MQ@ire opined, that's m xing
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appl es and oranges because she believes that when the discussion
is regarding soneone's nental intent [at the |evel specified in
Amendmnent 2], the discussion should be about punitive danages as
a separate consideration. Therefore, Chair MQ@iire announced
t hat she opposes Anmendnent 2.

Nunber 2228

REPRESENTATI VE SAMJELS rel ayed his understanding that under the
present law, the cap [for gross negligence or reckless or

intentional msconduct] is $2 mllion. Therefore, Amendnent 2
would [elimnate] the present cap. He expressed interest wth
regard to where the suits normally fall. Al t hough he didn't

believe there would be any argunment regarding intentiona

m sconduct, he doubted that there are many suits brought based
on it. Representative Sanuels asked if "this" is covered under
the punitive damages portion. He expressed concern with proving
negligence versus gross negligence to jurors who don't know
anyt hi ng about the law or nedicine. Such a situation would seem
to result in a contest of attorneys.

REPRESENTATIVE OGG said he has a problem with those whose
actions rise to the level [of gross negligence or reckless or
intentional msconduct], and therefore he believes that such
behavior should be reigned in sonmewhat. He echoed earlier
comments that punitive [damages] are a separate category. He
reiterated his understanding that the insurance conpanies don't
cover clainms of gross negligence, and therefore he didn't
believe the notion that [injured parties] go for the deep pocket
would fit in this case.

REPRESENTATI VE GARA infornmed the commttee that the only nedica

mal practi ce case he ever took involved intentional msconduct,
for which others in the nedical comunity congratulated him He
relayed that in nost [nedical] nalpractice cases [there are
charges of] negligence. However, in Anmerican society the
thought is that if sonmeone is hurt by exercising unreasonable
care, the victim should be conpensated. At sone point, he
remar ked, the conduct becones so egregious that there is no
reason for society to offer any protections. Representati ve
Gara relayed his experience with the nedical malpractice case
and highlighted the [usual] ©practice of offering a |[|ow

settlenment until the eve of trial. The aforenentioned seens to
be a strategy to deter people fromfiling for clains by "running
them through the ringer if they file them"™ Furt hernore, | ust

because [a case] qualifies for a higher cap, it isn't the case
that the noney is just given out, because [the attorneys] take
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into account what a jury is likely to do with the evidence, the
client, and the extent of the injuries. Representative Gara
concluded that wultinmately, there are sone classes of conduct
that the |egislature shouldn't protect, and therefore he agreed
wi th Representative (Qgg.

REPRESENTATI VE GRUENBERG turned attention to the [case by case]
list of [malpractice cases], and commented that there are a
nunber of things that are clearly negligence while there are
others that seemto fall under Anendnent 2. He pointed out that
even for serious [m sconduct], such as perform ng arthroscopy on
the wong knee, it doesn't necessarily result in a large
settlenment. He expressed the need to be fair.

CHAIR McGUJ RE, upon being informed that someone had flown in to
testify on other |egislation, announced that HB 472 woul d be set
aside with Anendnment 2 pendi ng.

HB 339 - TRADE PRACTI CES

Nunber 1947

CHAI R Mc@U RE announced that the next order of business would be
HOUSE BILL NO 339, "An Act relating to negative option plans
for sales, to charges for goods or services after a trial
period, and to acts that are unlawful as wunfair trade
practices.” [Before the conmttee was CSHB 339(L&C). ]

Nunber 1928

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute for HB 339, Version 23-LS1265\S, Bannister, 3/5/04,
as the work draft. There being no objection, Version S was
before the committee.

Nunmber 1893

ROBERT B. FLINT, Attorney at Law, Hartig Rhodes Hoge & Lekisch
rel ayed he has been retained by a firmin Virginia, DeHart &
Darr, to represent Direct Marketing Association and Magazine
Publ i shers of Anerica, which conbined constitute a |arge group
of peopl e who conduct business via nmail, Internet, and tel ephone
selling products. He said:

The industry here is regulated in significant respects

by the Federal Trade Commssion [FTC], both on
tel emarketing and aspects of mail, and also at the
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state level in various ways. Particularly in Alaska,
for exanple, there's an unsolicited nerchandise Act
governing things you mght receive in the mail wthout
soliciting them or without agreeing to them and it's

considered a free gift. The industry is large and
diverse and old; it's been around a long tine, [and]
I'"'m sure you're all famliar with it. Its basic
advant age, obviously, ... to the business, is they

have that way to sell to the public, to boost up their
subscription rates, and for the consuner it's a
di scounted val ue because [they're] usually acconpanied
by pronotions including the free-trial type, which is
what |'mgoing to tal k about right now

House Bill 339 ... arises, as | understand it, out of
certain circunstances from |ast year and also
conplaints [received by] ... the attorney general's
office ... through the [Commercial/Fair Business
Section]. We've been working with ... Representative
Meyer's office and the attorney general's office

diligently ... to try to cone to a draft bill which
will work to protect [consuners fron] ... the problens

[that are] perceived and allow the vast mjority of
the honest and legitimte business folks to go about

doing this type of pronotion. ... In fact, legitinate
[ busi ness] people always want to go after the
probl ens, after all, because they're the ones that get

splashed with the nud even though they' re maybe doing
the correct thing.

Nunber 1767
MR. FLI NT conti nued:

Let ne just go to ... one of the sections we're hung
up with now .... Wat |I'm speaking to ... [are] sone
suggested anendnents [that] have cone fromny clients,
in large part, and have been changed a little bit by
the attorney general's office which creates a problem

: W're dealing largely with ... the question of
free trial offers via the tel ephone. The sections in
the bill regulate both inbound and outbound calls.
Qut bound calls are the ones that we all love to hate;
those are the telenmarketers that call you up at
dinnertine and offer to sell you sonething. These
calls are regulated by [FTC] rules and also ... by the
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"do not call" list at the federal |evel which now has
57 million names on it.

MR FLI NT sai d:

| suspect that "cold called" sales - telephonic
marketing - is probably going to decline rapidly
because that list is now upgradeable every 90 days and
at Congress's insistence is going to upgraded every 30

days, and | assune that 57 mllion wll ... rise
dramatically. ... But we're also dealing [with] the
i nbound calls; [this] is where ... the custoner

originates the call in response to an ad, or [they
are] calls to existing customers - people who are
already on the business's |ist and have purchased

products or dealt with them before.
Nunber 1592

[ The anmendnent M. Fl i nt then discusses, with original
punctuation provided but containing sone formatting changes, is
as follows:]

Page 2, line 3

Delete: "(3) a description of the seller's refund,
cancel | ati on, exchange, and repurchase policies; and"
Insert: "(3) the right to cancel; and"

Page 2, line 8:
After: "express"
Delete: "witten"

I nsert: "verifiable"

Page 2, line 9-12

Delete: "The seller shall obtain the witten consent
on a form prepared by the seller. The form prepared
by the seller nust include the information required by
(b) of this section and the consuner's acknow edgenent
that the consunmer has received and understands the
information in the consent.™

Insert: A seller who provides goods or services to a
consuner for a free trial period has the burden of
proving that the seller provided the information
required by (b) of this section and that the consuner
gave express verifiable consent to the free tria
peri od.
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Page 2, line 16
I nsert new subsection (e)

(e) If the consuner agrees to a free trial period
by telephone, the seller shall comply wth the
fol | ow ng:

(1) the seller shall send the consumer an

i nvoi ce which the consuner may pay or wite
"cancel" on the invoice and return to the
sel l er;

(2) the seller shall disclose by tel ephone
the consuner's right to cancel and how to
cancel ;

(3) the seller shall record the disclosures
required in subsection (b) of this section
as well as the consuner's express verifiable
consent required by subsection (c) of this
section; and

(4) the seller shall send the consuner
witten confirmation at | east 10 days before
charging the consuner's account which wll

i nclude a tel ephone nunber the consuner nay
use to cancel. The tel ephone nunber
provided to the consunmer to use to cancel
nmust be operative during the consuner's

nor mal busi ness hours.

Page 2
I nsert new subsection (f)

(f) In a free trial period, when a consuner
cancel s goods or services to be provided after the end
of a free trial period, the seller nust cancel the
billing or credit the consuner's account within 30
days for unused goods or services.

Page 2
Re-letter the remaini ng subsections accordingly

MR FLI NT went on to say:

W have in the anendnment a [new] subsection (e) ...
There are two stages involved in the tel emarketing for

free trial offers. Stage 1 | believe ... we have cone
to acceptable |anguage on, and that is the call and
the pronotion itself. And in that the requirenments

there are that the seller disclose certain itens
including the charges, cancellation policy, and so
forth; that the customer agrees - express consent - to
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the pronotion; and that in all cases, both on the
disclosure and in the agreenent, the burden of proof
is on the seller to show that those ... disclosures
have been conplied with and that the agreenment is
there. That does not appear to be a problem

But then in stage 2, what ... follows on ... in the
mail, the clients proposed the list of four itens you
see here as alternatives, [but] the attorney general
woul d prefer that you do all of them The problemis
that the Dbusiness doesn't do all of them For
exanple, if you look on this list of four itens, if
the custonmer chooses to be billed by credit card
they would obviously not receive an invoice because
they have already paid. So the fact of the matter is
that flexibility [vial] the alternatives is what
the business needs at this stage 2, where we feel
we've conplied the disclosures, certainly, and also

that the custonmer always has the right to ... cancel
it.

And ... the great mmjority of free trial pronotions
are cancel ed. It is not an unusual situations; nost
of them end up being canceled after the free trial
period or during the free trial period. So that's

just a regular cost of doing business. So it's trying
to fit the legitimate concerns, which we totally agree
with, into business practices that occur nationw de.
It's a conplicated problem it's a diverse industry,
there are various nethods used to use it, there are
regul ations at the [FTC] level, so |I'mnot saying this

is easy to do. W are working diligently;, we'll
continue to work diligently to help get this bill
through ... and | think we can, but we're still trying

to fit a few things together.
Number 1508

REPRESENTATI VE GARA remarked that with a lot of free offers
there are two problens: one is that consuners forget the rules
for cancellation, and the other is that sonetines cancellation
involves dialing a phone nunber that only works during the sane
hours that consuners are at work. He opined that to be
perfectly fair, it would be best if consuners receive a paper
billing, before the billing is actually due, that contains a box
that clearly tells consuners how to cancel and that could then
be used to cancel before actually ow ng noney. He nentioned
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that he has a proposed [handwitten] anendnent to this effect,
whi ch read [original punctuation provided]:

Insert at P.2 line 24

(g) within 30 days of the first billing, the consuner
nmust be provided a form that clearly states how the
consuner can discontinue service wthout paynent. The
form shall provide a box or other space allowng the
consuner to indicate they wish to discontinue service,
and nust be acconpani ed by a return envel ope.

MR.  FLINT said, however, that it does not appear, from the

volune of people who cancel "these things,” that there's a
persistent problem out there. He remarked that the attorney
general's office has statistical information regarding the

conplaints received, and suggested that such information could
hel p quantify the perceived problem The problem wth putting
on extra obligations is that although such nmay be alright for
the bigger conpanies, it is not going to be alright for the
smaller conmpanies and will ultimately result in increase costs
to consumers, he renmarked, and noted that one of the advantages
of "this type of systent is that products are di scounted.

Number 1283

REPRESENTATI VE KEVIN MEYER, Al aska State Legislature, sponsor,
characterized HB 339 as a consuner protection bill that pertains
to two business practices: one practice pertains to the free
trial period, and the other practice pertains to the opt-out
mar keti ng pl an. The bill requires businesses to fully disclose
to consuners what is involved in their offers, for exanple, what
the consuner's obligations are and what any forthcom ng charges
w il Dbe. He relayed that the concept of HB 339 was brought
forth by a constituent, and stemmed fromthe fact that |ast year
one of the tel ephone conpanies offered a new feature on cell
phones that was autonmatically provided unless people opted out
of receiving it, and so folks wound up getting billed for
sonething they didn't ask for

REPRESENTATI VE MEYER offered a personal exanple of a conpany

that was billing his credit card for a service that he had not
asked for but that was part of a free-trial programwth an opt-
out provision that he'd not been aware of. He noted that it was

very hard to cancel this unsolicited service and that he was
unable to get reinbursed for the nonths he was charged for a
service he didn't know he had and that he'd unknow ngly paid
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for. He said that HB 339 will prohibit opt-out marketing plans

unless all of its provisions are fully disclosed to the
consuner, and will place nore responsibility on businesses to
di scl ose such provisions before engaging in opt-out marketing
pl ans. He suggested that the Departnment of Law has received

nunmer ous conplaints about "these type of business practices,”
and relayed that he is willing to be flexible in working wth
the industry to come up with conprom se legislation as long as
it fully protects consuners.

REPRESENTATIVE HOLM said that a sinple fix could be for
conpanies to just include on the billing a box that could be
checked if the consumer wants to opt out.

REPRESENTATI VE  MEYER surmi sed that Representati ve Gara's
suggested anmendnent followed a simlar Iline of thought, but
remarked that there could be certain limtations on such a
concept because of federal |law dealing with interstate comrerce.

Nunber 0895
CLYDE (ED) SNI FFEN, JR , Assi st ant At t or ney Gener al
Comrercial/Fair Business Section, Cvil Dvision (Anchorage),

Depar t ment of Law (DAQL), said that the DOL supports
Representative Meyer's efforts to deal with the issues related
to free trial periods and opt-out marketing situations. He went
on to say:

There are a nunber of reasons why this kind of

| egislation ... would help consuners understand
obligations that they undertake when they respond to
these kinds of offers. And these are the kinds of
offers that are the nost enticing to consumers, and
you'll note the legislation is really only directed at
the free trial offer or the opt-out plan. ... D rect
sales aren't a problem ...: | call you up, | have
this product, do you want to buy it, yes or no - no,
okay, see you later. ... This legislation is directed
at ... the kind of offer that people just sinply don't

refuse or don't want to refuse. This creates fertile
ground for all [kinds] of potential deception because
it easy to say, on the phone, to soneone, "Oh sure,
l"mgoing to get it for free and no obligation for ne;
yeah, 1'Il take this thing, and then ... if | don't
want it later | can cancel,” and everyone thinks it's
easy to cancel
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MR. SN FFEN conti nued:

Well, as Representative Gara pointed out, a lot of
t el emarketers have phone lines that really only go one
way; they nmake outgoing calls but ... they can't take

incomng calls, so the ability to cancel these
services in the sanme manner in which they are sold is
unavailable in a |lot of circunstances. So the
singular intent of the bill, | believe, from our
perspective, was to require sone kind of a witten
confirmation fromthe consuner that they in fact agree
to this deal, whatever the deal is. And ... we had
suggested that that witten confirmation be obtained
from the consuner before the product or service was
provided or at least billed for. And the response we
got from the Direct Marketing Association essentially
was that [that] would create an econom ¢ burden that
would really be unfair and that there m ght be other
ways to address this problem [for exanple] by
requiring sone disclosures over the phone or [sending]
out a witten confirmation of the sale that the
consuner can review and then send back in the event it
didn't conmport with their understanding ...

Number 0761

| couldn't agree nore ... [that] people tend to forget
what they say on the phone, and these phone
transactions are very interesting to say the |east,
but they're targeted at elderly folks who a |ot of
tinmes don't renenber what they said, or even not so
el derly folKks, li ke nyself, who don't remenber
sonetimes what we say. And to get sonmething in
witing to at least confirm what you've agreed to, and
if it's not what you've agreed to, give you the

ability to say, "No, | don't want this deal anynore,"”
is ... what we'd like to see in this |egislation.

The way the bill was originally drafted, which |
played a significant role in drafting ..., contained

sone fairly strict requirenents for obtaining that
kind of consent up front. And we have worked with M.

Flint and his <clients ... to come up wth sone
conprom se | anguage that would still achieve the goal
of making sure that the telemarketers or direct
marketers -- and it's not just limted to tel ephone
sales, it's ads on late-night TV and nmil that you
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get, and it's ... a barrage of consunmer nedia that you
m ght respond to.

MR. SN FFEN r el ayed:

W had a consuner file a conplaint this year who
responded to a Focus Factor (ph) ad on TV ... for
these vitamins - and it was free for 30 days, just pay
$4.95 shipping [and] handling - and she called
this nunber up ... and they said, "Oh, sure, give us
your credit card for the $4.95," and she does and they
say, "Ckay, we're going to put you on auto-shipnent
for this product.” And she didn't know what that
meant, and they said, "You re under no obligation and
[If] you don't want anything we send you, you can just
send it back or you don't have to pay for it." Well,
cut to the chase, ... they kept sending her this
product nonth after nonth after nonth at $60 a bottle
and she didn't want it. She tried to call the nunber
to cancel and she couldn't cancel, and she tried
sending them letters and ... they wouldn't get them or
she got no response.

Number 0623

And finally she reached soneone and they said, "Wll,
we're not going to charge you for future shipnents,
but ... since you' ve already gotten this past product
and you've used it, we can't give you the refund;
we're going to bill you $120 and then we're going to
cancel the rest of your order." So the consuner is
out $120, not sonething she's going to fight about,
she just kind of soaks it up and goes on.

But it's that kind of thing that happens, and we were
involved in a nultistate case involving a try-and-
di scount (ph) buying club out of Florida that up-sold
a lot of products to consunmers, and ... that's a
nati onal case that received sone attention that al

the states participated in where telemarketers [were]
doing very simlar things. So ... we do see these
abuses and we're hoping this legislation will target
that at a mnimum - at least require these marketers
C to make consumers aware @ of what they're
obligations are in sone fashion that we can easily
verify. And if it's not witten consent from the
consuner, at least have it be in some form of
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verifiable <consent, either over the telephone or
through a confirmation mailing or sonething of that
sort. And we're certainly happy to work with [the
sponsor] and M. Flint and his clients to come up with
| anguage that works for everyone.

Number 0549
MR. SNI FFEN concl uded:
And | would I|ike to respond just briefly to a

[ suggestion] earlier about why you couldn't send an
invoice [and] have box on there that you just check

that says, "No, | don't want this, thank you very
much," and send it back. Those kinds of things
actually |look deceptively like bills; sonetimes you
don't know that it's not an invoice ... that you have
to pay, and sonme consuners wll get those things, not
see that little box, not see the fine print, [and
think], "Now I've got an invoice; |'ve got to pay it."
Heck, there's a huge scam going on now involving
yell ow pages ... - you've probably all received these
things - they cone in the mil, they look Iike
invoices ..., [but] it's really an advertisenent and

they're asking you if you want that service but it
| ooks like an invoice, and a |lot of businesses don't

rally read it - they send a check (indisc. -
coughi ng) . And we're concerned that just ... putting
a box on an invoice that lets the consunmer out of this
transaction ... mght not alert consunmers sufficiently
that that's the way that you need to cancel these
things. So, | hope that answers that question.

REPRESENTATI VE GARA said M. Sniffen's exanples were useful, and
relayed that he would like to keep the protections currently
proposed in the bill as they are and on top of those also add
| anguage to the effect that a form will be required to rem nd
consuners, 30 days before being billed, of how to cancel the
transaction. This proposed form would be one that the consuner
could fill out and send back. He referred to his aforenentioned
anendnent, and asked M. Sniffen to comment.

MR. SNI FFEN r esponded:
| think that's a terrific idea and | didn't nean to

suggest in ny testinony that wouldn't work. ... |
think if it's a separate confirmation that is separate
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from an invoice, that works very well because then
consuners [are] getting a form [that] doesn't 1oo0k
like an invoice, it doesn't tell them to pay any
noney, [it] just says, "You ve agreed to this, ... and
we're going to send you an invoice for this product
and this is how nmuch it's going to cost you, and if
you don't want this, or if you don't renmenber doing
this deal, you need to call this nunber or you need to
check this box and send it back to us.™

Sonmet hing that doesn't confuse the consumer with the
fact that this nmay be an invoice they have to pay, |

think would be preferable; ... 30 days is good, 15
days woul d be good. | know in the amendnent proposed
by M. Flint's client, t he Direct Mar ket i ng

Associ ation, they had an alternative requiring the
seller to send the consuner a witten confirmation at
| east 10 days before charging the consuner that
included a telephone nunber that the consunmer could
use to cancel. | think it is also a way that you
could do it in witing for the reasons you suggest
Representative Gara, and that would be good as well.

Number 0288

REPRESENTATI VE GARA remarked that he didn't want to put the
conpani es through an undue burden of cost. He surnised that the
two options are to have a separate form and either having that
as part of an invoice or not part of an invoice. He said that
he didn't mnd [the separate fornm being part of the invoice so
long as it clearly states how t he consuner can opt out.

MR. SNI FFEN agreed that would be okay, but noted that it would
need to be carefully reviewed. He indicated the need for the
[ cancel | ation | anguage] to be done clearly and conspi cuously.

REPRESENTATI VE GARA said he m ght go that route.

REPRESENTATI VE GRUENBERG turned attention to page 3, lines 24-
25, where "seller" is defined. He pointed out that under the

Uni form Comrercial Code (UCC), AS 45.02.103, it says: "(4)
"seller' neans a person who sells or contracts to sell goods."
The UCC defines "goods" in AS 45.02.105, and the term

"contracts" is also defined in the UCC in AS 45.02.106.
Representative Guenberg explained that the UCC generally
governs the laws of the sale of goods. The Act is well drafted
because things are defined sonmewhere in the Act, and therefore
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one doesn't have to ook so nuch to common | aw. Representati ve
G uenberg noted that he liked the definition of "seller” in AS
45.02.103(4) because one could enter into a contract before the
sale is actually nade and the individual would still be covered.
However, he acknow edged that the definition of "seller”™ in AS
45.02.103(4) only covers goods while this legislation covers
goods and servi ces.

CHAIR McGQU RE informed the commttee that the legislation wll
be set aside shortly. She suggested that Representatives Gara
and Gruenberg work with the sponsor between now and the end of
the week in order to cone to an agreenent on the aforenentioned
i ssues.

TAPE 04-37, SIDE A
Number 0001

REPRESENTATI VE GRUENBERG inquired as to why this |egislation
pertains to AS 45.45 rather than the UCC He asked if the
reason was that the legislation covers services [as well as the
sal e of goods].

MR. SNIFFEN replied yes, pointing out that the legislation
begins wth the following |anguage: "Notwi thstanding a
provision in AS 45.02 to the contrary ...." He explained that
the desire was to use these definitions to ensure that not only
the sale of goods was included but also services. However, M.
Sniffen noted that he liked the idea of including "selling or
contracting"” as well.

REPRESENTATI VE GRUENBERG nentioned that M. Sniffen may want to
review the definition of "contracting"” and "goods" in the UCC
He indicated the need to define +the term "services."
Representative G uenberg questioned whether there would be any
benefit to placing these statutes in the UCC while indicating
that the two statutes [specified in the legislation] apply to
the sale of services. He asked if M. Sniffen could coment.

MR. SNIFFEN noted his willingness to review that, but he wasn't
sure about conplicating the legislation any nore than necessary.
M. Sniffen said: "I think the intent defining "seller” in this
bill was ... just to include the types of direct marketers who
woul d be engaging in the kind of conduct that we're trying to
regulate and we didn't nmean any nore ... than that, but we'll
certainly take a |l ook at that."
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REPRESENTATI VE GRUENBERG pointed out that under the UCC, there
are provisions that mght provide the consuner wth sone
protections. At the very least, he suggested reviewing the
definitions [found in the UCC.

CHAI R M @GUJ RE announced that HB 339 woul d set asi de.

HB 468 - APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES

Nunber 0240

CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 468, "An Act relating to the anmount of the
bond required to stay execution of a judgnent in civi
litigation involving a signatory, a successor of a signatory, or
an affiliate of a signatory to the tobacco product Master
Settl ement Agreenment during an appeal; anmending Rules 204 and
205, Alaska Rules of Appellate Procedure; and providing for an
effective date.”

Number 0331

CHAIR McGUI RE noved to adopt Anmendnent 1, which read [origina
punctuation provided]:

Page 2, Line 2:
Del ete " 25, 000, 000"
I nsert " 100, 000, 000"

REPRESENTATI VE HOLM obj ect ed.

CHAI R McGU RE expl ai ned that Amendnent 1 would increase the bond
anount, which is reflective of what was done in the Senate. She
opi ned that such an increase in the bond anpbunt is conm serate
with what other states have done and nore representative of the
type of capital that could be put forward.

REPRESENTATI VE GARA agreed that $100 nmillion is appropriate. He
recalled that there was concern with regard to punitive danmages.
However, he expressed the need to be sure that there is enough
of a bond to cover conpensatory [damages]. He suggested that
the best avenue would be to have a $100 million bond, but
specify that such a limtation should only apply to punitive
damages. Therefore, for conpensatory danages, the bond would
have to be provided under the current rules. Represent ati ve
Gara noted that the commttee should have an anendnent from him
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that also increases the bond amount to $100 million, but only
limts the punitive damages verdict to $100 mllion.

CHAIR McGU RE suggested that the conmmttee should dispense with
Amendnment 1 first and then, when Representative Gara offers his
amendnent, the portion addressing the anount [as specified in
Amendnent 1] coul d be del et ed.

REPRESENTATI VE HOLM renoved hi s objection.
Number 0558

CHAIR McGQUIRE, noting that there were no further objections to
Amendnent 1, announced that Anmendnent 1 was adopt ed.

Number 0593

REPRESENTATI VE GARA noved to adopt Anendnent 2, |abeled 23-
LS1719\ A 1, bull ock, 3/2/04, which read:

Page 2, line 1:
Delete "total"
I nsert "portion of the"

Page 2, line 2, following "collectively":
Insert "that is attributable to the anpbunt of the
j udgnment for punitive damages”

Page 2, lines 2 - 3:

Del ete "$25, 000,000, regardless of the value of
t he judgnent™

| nsert "$100, 000, 000"

CHAI R McGUI RE obj ect ed.

REPRESENTATI VE GARA recalled that at the last hearing on this
bill, the testinony fromthe tobacco industry's attorney rel ayed
concern with regard to large punitive danages anounts. Thi s
[legislation] creates a special exception to the bond rules,
with which he is unconfortable. He said that he could perhaps
[ understand such an exception] if the bonds are being limted
only in the area of punitive danmages. However, he reiterated
that he didn't want to limt the bond anount for conpensatory
damages.

REPRESENTATI VE ANDERSON opi ned that [Amendnent 2] doesn't follow
the intent of the legislation, and could cause the reverse
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ef fect. Representative Anderson announced that he opposed
Amendnment 2, save the last portion that 1is enconpassed in
Amendnent 1.

CHAIR McGQUIRE pointed out that nost of the states that apply
simlar legislation to punitive [damges] use [a bond anpbunt of]
$25 million.

REPRESENTATI VE GARA renmarked that a mnority of states, one of
whi ch is Kentucky, do [what is proposed in Arendnent 2].

Nunber 0777
REPRESENTATI VE ANDERSON opined that this is a financial issue
not a public health issue. Furthernore, when the [limt] is
changed with regard to punitive danages, it changes the intent
of the |aw Therefore, the change nmade by Anmendnent 1 is
sufficient.

REPRESENTATI VE GARA remarked that a class action lawsuit is the
only circunstance for which he could envision a verdict this
| ar ge. He surmsed that if it is a class action lawsuit, then
the bond anmobunt would apply to the entire suit. If there ever
is such a case, the cigarette conpany should have to post a bond
to cover those it has harnmed under the current [aws and rul es.
Representative Gara said he is wlling to [give the cigarette
conpany] sonething on the punitive damages portion, but not on
t he conpensat ory danages portion.

Nunmber 0887

CHAIR McGU RE noved an anendnent to Anmendnment 2, which would
del ete the last portion of Amendnent 2, which read:

Page 2, lines 2 - 3:

Del ete "$25, 000,000, regardless of the value of
t he judgnent™

| nsert "$100, 000, 000"

CHAIR McGUI RE asked whether there were any objections to the
anendnent to Amendnent 2. There being none, the anmendnent to
Amendnent 2 was adopt ed.

CHAIR QU RE clarified that before the commttee is Anendnent 2
as anended, which now read:

Page 2, line 1:
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Del ete "total"
I nsert "portion of the"

Page 2, line 2, followng "collectively":
Insert "that is attributable to the anount of the
judgnent for punitive damages”

REPRESENTATI VE OGG offered his understanding that |[subsection]

(a) of the bill only applies to the tobacco settlenent.

Nunber 0919

A roll call vote was taken. Representati ves Sanuels, Gara, and
G uenberg voted in favor of Amendmnent 2, as anended.
Representatives Holm Anderson, QOgg, and MQ@ire voted against
it. Therefore, Anmendnent 2, as anended, failed by a vote of 3-
4.

REPRESENTATI VE GARA, speaking wth regard to Anmendnment 3,
explained that he wanted this limted bond to only apply in
tobacco cases. Many of the signatories of the Master Settl enent
Agreenment ("MSA") are conglonerates that mght harm people in
areas outside of the tobacco area. Therefore, he said he didn't
want these conglonerates to benefit from this reduced bond in
cases that aren't tobacco related litigation.

Number 1000

REPRESENTATI VE GARA noved that the conmmttee adopt Amendnent 3,
whi ch read [original punctuation provided]:

Page 1, line 10, after "civil™
| nsert: "tobacco-rel at ed"

REPRESENTATI VE ANDERSON obj ect ed.

CHAIR McGQU RE recalled that Keith A Teel, Attorney, Co-Chair,
Legislative Practice Goup, and Chair, Tobacco Practice G oup,
Covington & Burling, indicated that there m ght be a practical
problem with this. She recalled that the problem was in regard
to how the assets would be separated when [a signatory of the
MBSA] was involved in other industries besides tobacco.

REPRESENTATI VE GARA answered that the assets wouldn't be

separated out. If a tobacco-related case 1is against a
[signatory] of the MSA, then the bond limt applies. However,
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if the case isn't tobacco related, then the bond limt doesn't
apply.

REPRESENTATI VE SAMJELS remarked that it seens |ike that's
al ready acconplished through the |anguage on page 1, lines 9-10.

REPRESENTATI VE GRUENBERG directed attention to AS 45.53.010,
whi ch reads:

Sec. 45.53.010. Tobacco product Master Settlenent
Agr eenment recogni zed.

The Master Settlenment Agreenent entered into by
certain United States tobacco product manufacturers
and the state, and related docunments, for settlenent
of clainms raised in State of Alaska v. Philip Mrris,
I ncorporated, and approved by the Alaska Superior
Court on February 9, 1999, are recognized.

REPRESENTATI VE GRUENBERG pointed out that the entire chapter
only relates to the State of Alaska v. Philip Mrris,
| ncorporated litigation, which is tobacco related. He said he
didn't believe Amendnent 3 did any harm but indicated that it's
al ready cl ear.

Number 1125

REPRESENTATI VE GARA said he disagrees. He explained that the
MSA is a tobacco-related case between the state and tobacco
conpani es. However, Section 1 of HB 468 refers to other cases
that have nothing to do with the MSA;, HB 468 refers to private
litigation involving people who sign onto the MSA. Ther ef or e,
since "Phillip Mrris" [Phillip Mrris USA Inc.] signed onto
the MSA five years ago, this [proposed] bond rule will apply to
any future case brought against Phillip Mrris, even those
unrel ated to the NMSA The future litigation to which this bond
rule would apply doesn't have to be tobacco-related litigation
but could be related to anything [a signhatory of the NMSA] does
to a nmenber of the Alaska public. Al though he acknow edged t hat
the circunstances happening at this danage anobunt are renote, he
said that he saw no reason to go out of his way to adopt a
special rule for these conpanies. Representative Gara said, "To
the extent these conpanies nmight injure people outside of the
tobacco context, because they're conglonerates, the bond rule
will apply in those cases."”

REPRESENTATI VE GRUENBERG remarked that he would be surprised if
havi ng the proposed bond rule apply to non-tobacco rel ated cases
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is the intent of the legislation, but added that if that is the
intent, then Anendnent 3 is necessary.

REPRESENTATI VE GARA stated that he didn't |ike adopting special
| egi sl ation for special industries.

REPRESENTATI VE ANDERSON nai nt ai ned hi s objection.

Number 1299

A roll call vote was taken. Representati ves Gara, G uenberg
and Ogg voted in favor of Amendnment 3. Representatives Sanuels,
Anderson, Holm and MQ@ire voted against it. Ther ef or e,

Amendnment 3 failed by a vote of 3-4.
Number 1321

REPRESENTATI VE  GRUENBERG noved that the conmttee adopt
Anmendnent 4, as foll ows:

Page 2, line 5,
Del ete "outside the ordinary course of business”

CHAI R McGU RE objected, and subsequently renoved her objection
There being no further objection, Arendnent 4 was adopt ed.

Number 1409

ROBERT EVANS, Lobbyist, Phillip Mrris USA, Inc., in response to
guestions from Representative Gara, confirned that Phillip
Morris and virtually all of the 40 signatories to the MSA are
supporting this [legislation]. He nentioned that the Nationa
Associ ation of Attorneys GCeneral is confortable with this as
wel | .

REPRESENTATI VE GARA hi ghlighted the discussion regardi ng whet her
the bond rule proposed in the legislation only applies to
tobacco-related litigation. He asked if M. Evans's intent is
for [this proposed bond rule] to only apply to tobacco-rel ated
litigation.

MR. EVANS replied yes, noting that M. Teel testified to that
effect in the Senate Judiciary Standing Commttee neeting.

REPRESENTATI VE GARA remarked that he was conforted that it's the

intent of the legislation to only apply to tobacco-related
litigation.
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Nunmber 1475

EM LY NENON, Al aska Advocacy Director, Anerican Cancer Society
(ACS), recalled a question from the last hearing, and expl ai ned
that although the Anmerican Cancer Society doesn't have a
position on appeal bond caps, the Anerican Cancer Society is
staunchly opposed to HB 468, which is special consideration
being given to the world's |argest tobacco conpanies. M. Nenon
said that she understands that the idea is to ensure that the
state receives its MSA paynents. Ms. Nenon disputed the
statenment at a previous hearing that the state receives, into
the general fund, $22-%$27 mllion from the MSA She i nforned
the conmttee that the state receives $4-35 nillion fromthe NMSA
while the other 80 percent of the incone stream has already been
pulled out as bonds. Therefore, the state wouldn't |[|ose
anything fromthat [80 percent that is set aside] if the tobacco
i ndustry went bankrupt. If the major tobacco conpanies went
bankrupt, the state would lose $4-$5 nillion in MSA paynents,
and she said she presunes there would be an inpact on the over
$200 million the state spends for direct health care costs and
| ost productivity fromtobacco-related ill ness.

M5. NENON recalled that at the bill's last hearing, M. Teel
stated that the only reason simlar legislation didn't pass in
New Mexico was because the session ended before its passage.
However, her Anmerican Cancer Society counterpart in New Mexico
related to her the follow ng:

W fought this tooth and nail and we got two
consecutive votes in our favor and the first vote was
a tabling notion and the second vote a couple of days
| ater on the |ast evening of the session was to keep

the bill tabled in our House Judiciary Commttee after
Phillip Murris had to reside the bill there during the
| ast week of our session. On the last day of our
session, the Speaker of the House pulled the bill out
of that commttee ... and they couldn't get it through
legitimately. But , [ when] he was explicitly

threatened with a filibuster on the floor in the final
hours of the session, the Speaker backed off.

M5. NENON reiterated that the American Cancer Society believes
t obacco conpanies should be held to the same standard as other
i ndustries and shouldn't receive special protection from state
| egi sl at ures.
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Nunber 1647

JENNI FER  APP, Al aska Advocacy Director, Anerican  Heart
Associ ation, began by recalling M. Teel's statenents wth
regard to the [potential] broad inpact of this legislation. She
recalled that a hypothetical situation in which a Nabisco truck
hit a school bus was posed as an exanple. In response, M. Tee

said that the aforenentioned woul dn't be a probl em because there
aren't Nabisco enployees in Alaska, and did not say that the
l egislation is so narrowmy drafted that it would prohibit any
non-tobacco litigation from falling under this cap. Ms. App
said the legislation is clear as it specifies: "in civil
litigation under any legal theory involving a signhatory, a
successor of a signatory, or an affiliate of a signatory to the
Master Settlement Agreenment”. The | anguage "or an affiliate of
a signatory to the Master Settlenment Agreenent” would include
any Altria conpany, which is an affiliate of a signatory of the
MSA, in any civil litigation. Therefore, she opined that this
[l egislation] goes beyond just tobacco.

M5. APP noted that she reviewed the rules [Alaska Rules of
Appel l ate Procedure] that this legislation would anend. She
poi nted out that Rule 204(d) specifies:

When the judgnent is for the recovery of nobney not
ot herw se secured, the anmount of the bond shall be
fixed at such sum as wll cover the whole anount of
the judgnent remmining wunsatisfied, costs on the
appeal, and interest, unless the superior court, after
notice and hearing and for good cause shown, fixes a
different anobunt or orders security other than the
bond.

M5. APP opined that «currently, Rule 204 already provides
protections against bankruptcy. Furthernore, she relayed that
she hasn't been able to find any record of any conpany going
bankrupt in Alaska because of needing to pay an appeal bond.
She attributed the aforementioned to the safeguard in Rule
204(d). In conclusion, M. App announced that the Anerican
Heart Association continues to be concerned about HB 468,
especially since it believes current rules protect al |
conpani es. She comented that tobacco-related conpanies
certainly aren't deserving of additional protection.

Nunber 1786
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REPRESENTATI VE GRUENBERG, noting that the intention for this
|l egislation is to apply only to tobacco-related litigation and
that there is the potential for it to be read otherw se, noved
that the commttee [rescind] its [action] in failing to adopt
Amendnent 3.

REPRESENTATI VE  ANDERSON obj ect ed, saying that the title
specifies the [intent] of HB 468.

REPRESENTATI VE GRUENBERG pointed out that there is an existing
statute that specifies that the title [of legislation] isn't
|l egally part of the act. Therefore, if the intent is to conform
to the title, then [the adoption of Amendnent 3] is necessary,
he opi ned.

REPRESENTATI VE ANDERSON wi t hdrew hi s obj ecti on.

CHAIR MGURE clarified that Amendnent 3 [text previously
provided] is now before the committee. Upon determning there
were now no objections to the adoption of Anmendnent 3, she
announced t hat Amendnent 3 was adopt ed.

Nunber 1891

REPRESENTATI VE ANDERSON noved to report HB 468, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanyi ng zero fiscal notes.

REPRESENTATI VE GARA objected and indicated that the |egislation
IS unnecessary. This seens |ike special |egislation, he said.
Furthernore, this state already has punitive damage caps and
econom ¢ damage caps that wll probably prevent the types of
verdicts [that these conpanies] fear, except in a class action
lawsuit. In a class action lawsuit, [these conpanies] should be
subject to the sane rules as would anyone else. Ther ef or e,
Representative Gara stated that he opposes HB 468.

REPRESENTATI VE ANDERSON hi ghlighted that half the states in the
nation disagree with Representative Gara and have passed this
type of |egislation.

REPRESENTATI VE GARA nui nt ai ned hi s obj ection.

Nunmber 1846

A roll call vote was taken. Representati ves Anderson, g,
Holm Samuels, and McGuire voted in favor of reporting HB 468,
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as anended, from conmmttee. Representatives Gruenberg and Gara
voted against it. Therefore, CSHB 468(JUD) was reported out of
t he House Judiciary Standing Commttee by a vote of 5-2.

ADJ QURNVENT

Nunber 1976

There being no further business before the commttee, the House
Judiciary Standing Commttee neeting was adjourned at 5:35 p. m
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