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ACTI ON NARRATI VE

TAPE 04-33, SIDE A

Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:58 p.m Represent ati ves
McGQuire, Anderson, Sanuels, Gara, and G uenberg were present at
the call to order. Representatives Holm and Ogg arrived as the

nmeeting was in progress.

CONFI RVATI ON HEARI NG

Vi ol ent Crines Conpensation Board

Number 0203

CHAI R McGU RE announced that the committee would first consider
the appointnent of David G Ingraham MD., to the Violent
Crimes Conpensati on Board.

Number 0246

REPRESENTATI VE SAMUJELS made a notion to advance from commttee
the nomnation of David G Ingraham MD., as appointee to the
Violent Crimes Conpensation Board. There being no objection,
the confirmati on was advanced from the House Judiciary Standing
Comm ttee.

HB 403 - ALASKA | NSURANCE GUARANTY ASSOCI ATI ON

[Contains nmention that SB 276, the conpanion bill to HB 403,
woul d be heard by the House Judiciary Standing Committee at a
| ater date.]

Number 0265
CHAI R Mc@UJ RE announced that the next order of business would be
HOUSE BILL NO 403, "An Act relating to the Al aska Insurance

GQuaranty Association; relating to joint insurance arrangenents
and assessnents to the association; relating to the powers of
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the Alaska [Industrial Devel opnent and  Export Aut hority
concerning the association; and providing for an effective
date.” [Before the commttee was CSHB 403(L&C). ]

Number 0265

LINDA HALL, Director, Division of Insurance, Departnent of
Community & Econom c Devel opnent (DCED), explained that HB 403
is intended to address a funding shortage in the Al aska
| nsurance CGuaranty Associ ation [Fund]. She said:

The [Al aska I nsurance Guaranty Association] was forned
under statute, and its nmenbers are insurance conpanies

who wite business in Al aska. The purpose of the
[ Al aska I nsurance Guaranty Association] is to mnimze
financial loss to both policyholders and claimants;
they provide paynent of clainms - step in place of an
i nsol vent insurer. Assessnents are nade to provide
the funds to pay those clains. In July of 2003,

Frenont Indemity Conpany ["Frenont"] was declared
i nsol vent by the Los Angel es superior court, and while
they had not actively witten business since early in
2001, they left behind estimated claim reserves, over
a period of tine, of $60 mllion. When they were an
active insurer they wote 27 percent of the Al aska
wor kers' conpensation market, so it was [a] very large
per cent age of our narket.

At the tinme they were declared insolvent, there were
two other insolvent workers' conpensation insurers in
the [Al aska I nsurance Guaranty Associ ation]: Rel i ance
| nsur ance Conpany, whi ch was domcil ed in
Pennsyl vani a, the |argest insolvency of [an] insurance
carrier ever to occur in this country; and Paula
| nsurance [ Conpany], also domciled, as was Frenont,
in California. The magnitude, however, of the Frenont
i nsol vency far surpassed any prior insolvency, and
exceeded the resources of the [Alaska Insurance

Guaranty Association]. The assessnents of the [Al aska
| nsurance CGuaranty Association] currently are capped
in statute at 2 percent. That 2 percent raises $4.2
mllion on an annual basi s; Novenber, Decenber
January claim paynments were ranging from $1.7 mllion
to $2.1 mllion per nonth, so you can see the size of
t he gap.
Nunber 0439
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W have had insolvencies in Al aska for probably 20

years. W' ve always been able to cover them this
safety net provided for policyholders when we have
i nsol venci es. In this particular case, we're dealing
W th wor ker s’ conpensati on. When t here are

insufficient funds in the [Alaska Insurance GCuaranty
Associ ation], statute allows a prorating of <claim

paynents. In August | received, as the director of
the Division of Insurance, a letter from the [Al aska
| nsurance Quaranty Association] indicating it was

their intent to begin prorating clains because they
could see they were not going to have sufficient
noney. This seened to all of us to be an absolutely
unacceptable solution, as it wuld nean injured
workers would start receiving partial weekly wage
benefits, and partial paynents wuld go to nedical
provi ders. W felt the inpact on claimants would be
di sastrous.

M5. HALL al so sai d:

To give you an idea of the magnitude, on February 2 of
this year there were 598 open clainms for injured

workers; that's from four insolvent carriers. On the
other side of that l|ack of paynment to clainmants, we
have where that obligation would go next - the next
place that obligation will go will be to enployers.
Wor ker s’ conpensation is an obligation of t he
enpl oyer, typically satisfied by the purchase of a
wor kers' conpensation policy. Wen we have the
scenario that devel oped, C we now have that
obligation going back to an enployer - an enployer

who, in good faith, purchased an insurance policy, who
felt they had taken care of their obligation, [and]
who ... [ now has] an unanticipated financial
obl i gati on back.

W have 380 Al askan enpl oyers who have injured workers
whose clains are currently being funded through the

[ Alaska | nsurance Guaranty Association]. Those clains
for those 380 enployers, or the 598 injured workers,
can range from very mninmal anounts up to ... one
claim that's reserved at $5 mllion. We're talking
[ about a] substantial financial obligation potentially
faced by Al askan enployers. [It's our concern, it's ny

concern, that this unanticipated additional cost could

HOUSE JUD COW TTEE -7- March 3, 2004



truly stretch small businesses to the point where they
could no longer stay in business - they could be
forced to file bankruptcy or to, at mninmum ... have
no assets to function their business.

Nunber 0607
[Chair McGuire turned the gavel over to Vice Chair Anderson.]
V5. HALL conti nued:

The potential for a prorating of clains was averted in
the end of 2003 through a series of, first, loans from
the California |iquidator. The [Alaska Insurance
GQuaranty Association] received $5 mllion from the
California liquidator, [$4.5 million] from the estate
of Fr enmont , $500,000 from the Paula [Ilnsurance
Conpany] estate, [and at] the end of Decenber, we
received $2.6 mllion from the Pennsyl vani a depart nent
of insurance from the estate of Reliance [Insurance
Conmpany]. So sufficient funds cane in, along with the
assessnments that were done, to allow the [Al aska
| nsurance Quaranty Association Fund] to pay clains
through the end of the year and they have continued to
pay cl ai ns.

Anti ci pat ed dat e, currently, t hat t he [ Al aska

| nsurance Quaranty Association Fund] will run out of
noney is probably the end of May - we will run out of
noney this year - there will be no noney to pay clains
at that rate. ... The funding proposal here 1is
proposed to find a steam of funds w thout requesting
what | would call a bailout of the industry by state

funds. Wth the fiscal issues being faced by Al aska,
it seened [inappropriate] to ask for noney from the
state, so we chose instead to present a proposa
[such] that all enployees and enployers across the
state who are involved in the insurance world of
wor kers' conpensation would be assessed ..., as they
are today, for the cost of this insolvency.

Using the basic principles of insurance, we've

tried to spread the risk so the cost of the funding
woul d go across the workers' conpensation environnent.
There is little question in ny mnd that the proposed
solutions are not popular; at first consideration |
don't know anybody who's going to stand up and say,
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"Ch, let me pay" - it doesn't usually work that way.
The [Al aska Insurance Guaranty Association Fund] is a

safety net. Not only did this legislature create
that, but every other state has a simlar guaranty
fund. It's been a public policy adoption that we need

a mechanismto provide this safety net.
Nunber 0719
M5. HALL added:

In the [Alaska Insurance Guaranty Association Fund]

there are three types of accounts, and | do want to
describe this so that sone of ... the provisions of
the bill wll nmke a little nore sense. There are
three what | would refer to as buckets: there is a
wor kers' conpensation bucket; there is an auto bucket;
and there is an "other" [bucket, which] ... includes
everything except workers' conpensation and auto.
There are also a few coverage lines that are not

covered by the [Alaska Insurance Guaranty Associ ation
Fund] such as surety coverage and fidelity coverage.
But generally it wll include honmeowner's coverage,
comer ci al property, comer ci al liability, boat s,
anything that's not auto and [workers' conpensation].

Today, when we have an insolvency, we assess only the
line of busi ness, the account, t hat has the
i nsol vency; in a particular case, we are only
assessing today the workers' conpensation account for
the insolvent workers' conpensation carriers. The
bill proposes to change that to allow, instead of the
current 2 percent cap, ... that assessnment to be
increased to 4 percent for the account in which there
is an insolvency. The second step in the process
would be to allow an assessnent of the other two
remai ni ng buckets - the auto bucket and the "other"
bucket . Doing that 1is not unprecedented, either
around the country or in Alaska; 18 states have
structured their guaranty association so that there is
a single account, so any insolvency is spread across
all lines of business.

In our particular situation, today in Al aska, there is
[a] guaranty fund assessnent in that "other" account
of one half of 1 percent [.5 percent] which is now
being applied, or <can be applied, to (indisc. -
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coughi ng) your honmeowner's policy, comrercial property
policies, whatever falls in that "other" account, and
it's done primarily due to the insolvency of a nedical

mal practice carrier. So right now, today, your
honeowner's policy is likely being assessed at [.5
percent] to pay for a nedical nmalpractice insolvency.
That principle, to ne, | find we should be able to
[carry] that out and assess across those lines; |
think we already do it with two exceptions, [s0] |I'm
not sure why we need to nake exceptions for the auto
and the [workers' conpensation] accounts either. So |

don't think this is an unprecedented action.
Nunber 0914
[ Vice Chair Anderson returned the gavel to Chair MCuire.]
M5. HALL went on to say:

The third step of the current bill would be to allow
[the Al aska | ndustri al Devel opnment and Export
Authority (AIDEA)] to provide guarantees for the
[ Alaska Insurance Quaranty Association] to obtain
loans to neet their cash requirenents should
assessnments not be enough. We're | ooking at plugging
a current hole, but I'm also looking for a mechani sm
[such] that we never get here again; | would like to
make sure that we're never faced with this prorating
of cl ai ns. The [ Al aska | nsur ance Guar anty
Associ ation] currently has the statutory authority to
borrow noney, but they are not a viable comercial
| oan prospect - they don't have any assets, ... they
don't accunul ate a bank of noney.

This is called a "post |oss assessnent.” Only when
they have a need for funds do they nmake an assessnent
on an annual basis; in Novenber of |ast year, they
determ ned they needed their assessnent for 2004 and
they made that assessnent. If they, in fact, would
run out of noney, we would like them to be able to
borrow. They have no assets; the only asset they have
is this stream of assessnents that currently is being
used, up until about 2010. Comrerci al banks aren't
really likely to ook at you and say, "Ch, it's okay,
you don't have to pay ne back for another six years."
The maxi num principal outstanding balance at any one
time woul d be capped at $30 nmillion.
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Generally 1've worked with financial experts; ... the
current chairman of AIDEA, Mke Barry, worked with ne
diligently. We | ooked at various bond possibilities,
various types of |oans, |ooking for the nost efficient
effective way to borrow noney, and this seened to be
the best way. This is the best proposal we cane up
with; this is a backstop. Hopeful ly, through the
process of assessnents, we would never get here, but,
again, it provides a final safety net.

Nunmber 0986
MS. HALL concl uded:

| would close by saying [that HB 403] provides sone
what | would <consider to be painful, somewhat
expensi ve, very unpopul ar provisions. | do, however,
believe that the provisions are not nearly as painful
as the consequences of no action. | would urge you to
think about ..., at a mninmum tenporary interruption
of benefits for 598 injured Alaskan workers [and]
financial obligation going back to 380 enployers.

This is safety net, it's been a public policy for a
nunber of years in nost all states, and ... | would
urge [your] support for the bill

CHAIR McGQUI RE nentioned that the Senate conpanion bill [SB 276]
woul d be heard by the commttee at a later date, and suggested
that menbers limt debate on HB 403 and save the bulk of their
gquestions for the hearing on the Senate bill

REPRESENTATI VE GARA asked how nuch noney is needed this year to
make the [ Al aska I nsurance Guaranty Associ ation] whol e.

M5. HALL said it would take approximately $5.8 nillion, since
there is a balance left over fromlast year and the $4.2 nmillion
assessnment has al ready been made for 2004.

REPRESENTATI VE  GARA asked why, under current | aw, t he
assessnents can't be nade |arge enough to raise the noney that's
needed.

MS. HALL repli ed:

The current statute has a 2 percent cap. That 2
percent cap, in the workers' conpensation |line, only
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raises $4.2 mllion. And that has already been

assessed for 2004. There was approximately [a] $6
mllion bal ance brought forward from | ast year through
t he | oans and t he early di stribution from
Pennsylvania, and we have done the $4.2 mllion

assessnent al ready.

REPRESENTATI VE GARA asked who can currently be assessed up to
that 2 percent cap.

Number 1141

M5. HALL said that currently, only the workers' conpensation
line can be assessed that 2 percent. She went on to say, "Sone
carriers - Reliance [lInsurance Conpany], for exanple - wote all
three lines; they wote workers' conpensation, they wote auto,
they wote liability, and so all three lines are being assessed
based on the premum volunes in their particular lines of
busi ness. " In response to a further question, she reiterated
that if nothing is done, the projection is that the [Al aska
| nsurance CGuaranty Association] would run out of noney at the
end of May, and this neans that there would be no clains paid
for the rest of the year - June through Decenber. The next
assessnment that would be available would be in January of 2005.
She said that according to her understanding of interpretations
of statute, that January '05 assessnent would go towards paying
what wasn't paid in '04; in other words, there would be no noney
with which to pay clains in 'O05.

REPRESENTATI VE GARA asked whom would the [Alaska |nsurance
GQuaranty Association] be able to assess if this legislation
passes and what woul d the percentage of that assessnent be.

M5. HALL said that the workers' conpensation assessnent would go
up to 4 percent for this year, and that although the [Al aska
| nsurance Guaranty Association] has asked for the ability to
assess auto and "other" lines up to 2 percent, the latter actua
cal cul ated assessnent today is .19 percent for '04 and then
there would be an additional 2 percent. She went on to say, "In
2005, just to give you an exanple of where that goes, we would
again assess 4 percent in the workers' conpensation |ine, and
[.47 percent] in the other two lines, so we're talking about [.5
percent] on auto [and .5 percent] on the policies that are in

the 'other' bucket." She reiterated that the policies in the
"ot her" bucket i nclude "honmeowner's, conmmer ci al property,
commercial liability, boats"™ - everything except auto and

wor kers' conpensati on.
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REPRESENTATI VE GARA asked what would the percentage have to be
raised to if they only wanted to assess workers conpensation
| i nes.

M5. HALL said she had not yet calculated what that percentage
woul d have to be, but noted that the workers' conpensation |ine

is the smallest with regard to prem um vol une. The workers'
conpensation line raises roughly $4 mllion, whereas the other
two lines raise roughly $15 mllion. This neans that if the

other two lines were assessed an additional .5 percent, it would
anount to an additional "2 percent mnimally, so sonmewhere [in
the range of] 6 to 7 percent.”

Nunber 1304

REPRESENTATI VE SAMUJELS asked if the percentages will drop as the
noney isn't needed any nore.

M5. HALL said yes, but noted that if the legislation is passed,
the ability to assess up to the aforenentioned percentages wl |l
still be there should a simlar situation arise again. She went
on to say:

Frankly, today, we only have three conpanies who have
a market share that could even potentially put us in

this crises situation. ... | have no indication that
we have any possibility of that, but | would never say
never anynore. ... To carry out nmy ... rough
calculations that | presented a mnute ago, the

assessnents for the "other”™ and the auto accounts
would totally go away in 2006, and the [workers'
conpensation] assessnent would then drop to 3.37
[ percent] in that year and subsequently it would
continue to drop. So they would not stay at these
| evel s for an extended period of tine.

| would say there have been insolvencies; ... we had a
fifth insolvency in the workers' conpensation arena on
February 12. C Protective National [ I nsurance

Conmpany of Omaha] has not had a certificate of
authority to operate here since 1991, so we're talking
13 years ago since this conpany wote business, and as
of their 2002 yearend financial statenent they had
$1.6 mllion in outstanding Al aska cl ains. And t hat
gives you an idea of the long "tail" on those clains.
So ... | think we need to have a structure that
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antici pates insol venci es. W also, in ... [another]
bill, have tried to do sonme other things to bring
about sone changes.

REPRESENTATI VE SAMJELS asked whether nobney recovered from
i nsol vent conpanies would automatically flow into the [Al aska
| nsurance Guaranty Associ ation] Fund.

M5. HALL said yes, but noted that it generally takes a couple of
years before noney recovered from insolvent conpanies s
di stri but ed. In response to a question, she said that "self
insureds" are not covered by the [Alaska Insurance GQuaranty
Associ ation] Fund, nor are they assessed by the [Alaska
| nsurance Guaranty Associ ation].

Number 1500
REPRESENTATI VE SAMUELS noved to report CSHB 403(L&C) out of
commttee with individual recomendations and the acconpanying

fiscal notes.

CHAIR McQUIRE, after noting that there were still questions for
Ms. Hall, asked that the notion be voided.

REPRESENTATI VE GRUENBERG asked how Al DEA cane to be sel ect ed.

M5. HALL explained that AIDEA was selected because it was

willing and would be acceptable to commercial |enders. In
response to a further question, she said that the cunulative
maxi mum deficit is now estinmated at $20 mllion.

Nunber 1559

REPRESENTATI VE SAMJELS again noved to report CSHB 403(L&C) out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal notes. There being no objection, CSHB

403(L&C) was reported from the House Judiciary Standing
Committee.

REPRESENTATI VE GARA noted that he did not want to slow the bill
down and doesn't have a problem with nmoving it from committee.
However, he does have a concern, he said, about passing the
addi tional costs onto consuners of unrelated |ines of insurance.
He added:

My preference would be to fund that extra anount,
which would probably be ... in the [$1 nmillion to $2
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mllion] range. We're $5 mllion short right now, but

they're rai sing t he assessnment on wor ker s’
[ conpensation] ratepayers from 2 percent to 5 percent,
so that $5 mllion may ... [still be $2 mllion]
short. |"d be nuch nore in favor of just paying that
through the general fund [GF]. ... It does sort of

stick me wong as charging just a certain class of
consuners to pay for an unrelated class of problens.

I mean, if it's sonething that society should pay
for, society pay for it, and that's the general fund.

CHAIR MGU RE said that is a fair argunment, and offered her
understanding that at |east as of today, the Senate version of
the bill does contain a provision whereby funds would cone from
t he general fund.

REPRESENTATI VE GARA suggested that if other nenbers share his
view, an option would be to hold HB 403 in conmttee and wait
for the Senate version to cone before the commttee.

CHAIR McGU RE suggested instead that they report HB 403 from
commttee and debate the Senate version when it cones before
them adding that the Speaker has indicated that the Senate

version will be the vehicle that noves through the process.
Therefore, when SB 276 cones before the committee, nenbers can
review whether it still contains the general-fund |anguage and

debate the issue at that tine.
[ HB 403(L&C) was reported fromconmttee.]

HB 472 - CLAI M5 AGAI NST HEALTH CARE PROVI DERS

Nunber 1670

CHAI R McGUJI RE announced that the next order of business would be
HOUSE BILL NO 472, "An Act relating to clains for personal
injury or wongful death against health care providers; and
providing for an effective date."

Number 1720
ROLAND GOVER, MD., said that issues surrounding nedica

liability reform are very inportant issues for the state of
Al aska and consuners of health care. He went on to say:
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My history in Al aska goes back to 1975, when | cane
here in the mlitary, and that was about the time of

the last liability nedical insurance crises when the
state formed MCA [Medical Indemity Corporation of
Al aska] . | never purchased insurance from MCA, at

that tinme I was noonlighting in the energency room as
a contract physician and ny mal practice was furnished
by a group out of California. But | did go into
private practice in Anchorage in the fall of 1977, at
which time there was insurance avail able through M CA

[But] | elected not to purchase nmalpractice
insurance ... and essentially went wthout nedical
liability insurance for four or five years until after
incorporating ny practice and being advised over and
over again by ny attorney ... that this was sonething
that I needed to do.

And when | nmarried and started a famly and had
children and [had] assets to lose, it becanme obvious
that | needed to purchase insurance. | have only been
with one insurance conpany ... since 1982 ... and
that's with MEC [Medical | nsurance Exchange of
California] .... My initial policy, [which] was for
relatively low |imts, was markedly inexpensive in
view of today's cost - sonewhere in the range of

[ $3,000 or $4,000] - but slowy, over a period of five
to six years to the late '80s, ny premunms rose to

nearly $100,000 .... Those were grim days in Al aska
as far as nedical liability insurance was concerned.
And then, whatever drives forces like this, things

have changed over the |ast nunber of years to where,
up to three years ago, ny premuns had dropped for a
policy that was double what it was in the late '80s in
coverage, to in the range of $20, 000.

Nunmber 1861

Over the last three years ny rates have gone up 108
percent, and there's every indication that they're
going to continue to go up - they had doubled in that
period of tinme - and this can be |ooked at as a cost
of doing business. ... Any physician practicing

could absorb this <cost, but ... what frequently
happens ... is [that] it can be passed on to the
consuner, which sets up a new set of problens of
increasing the cost of nedical care. "' m not saying
that that's what will happen in this instance, but it
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certainly is a solution for the physicians. But what
also is going to happen, as | see, if we follow what's
going on in the rest of the United States and the
crises that are developing in other [states], is the
avai lability of the insurance.

DR. GOVER conti nued:

And once it Dbecones not available, it becones a
personal problem for ne, especially at [this] stage of
ny career; there was a point in time where | was
willing to go bare, [I] didn't have nmuch to |ose, |
was in ny early 30s and could recover if | did |ose,
but nowadays - with the situation of nedical liability
and personal assets on the line, a famly that | need
to think about, kids that expect me to send them to
college - | probably would quit practicing nedicine or

at least nodify what | do. There are certain areas of
practice of general surgery that are extrenely high
exposure in liability, and one is treatnent of breast
cancer.

And |I'm one the physicians in the state who treats

breast cancer - anywhere from 40 to 60 cases a year,
probably in the range of a quarter of the ones that
[are] treated in ... Alaska - and it would be a real
risk for ne to do that wthout liability insurance
because the statistically nost likely area that |
would get sued in would be treating breast cancer
patients and failure to diagnose. So, the non-
availability issue is a very personal issue for ne,
and it would nmake ... ne face a decision whether
could continue to practice nedicine or not. | think
that there are a lot of physicians in ... Al aska right
now - where we already have, in sone areas,
avai lability problens of specialists or whatever - .
who would nmake simlar decisions; | cannot speak for
them but | think that there's a lot of people in that
boat .

Number 1959
Statistics say that over half of the physicians in
Al aska are over 50, and ... there would be, | think, a
certain anmount of manpower ... that's providing care
now ... [that] would probably not be willing to risk
our life's work and our personal assets wthout the
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availability of mal practice i nsur ance. The
doctor:patient ratio in Alaska ... [is] in the |ower
gquarter of the United States as far as the nunber of
doctors who practice here; at one tinme we had a very
young population [and so] that didn't seem to matter
so much, but our population is aging, which neans nore
health problens and actually a greater need for nore
physi ci ans.

Wth the unavailability of insurance in Al aska and the
mal practice climte that is not favorable, it is hard

to recruit and attract people here. And | would
maintain that if this legislative body could find sone
solutions to the nedical liability crisis in Al aska,

then we mght be able to solve sone of our problens
with recruiting young physicians; if it was attractive
to come here and practice in a place that |ooked Ilike
it was going to be stable in this area, | think it
would be easier for us to bring young doctors to
Al aska that are specialty trained and al so who provide
primary care.

DR. GOVER added:

... As a general surgeon | started off doing lots of
things including vascular surgery, which is a very
high liability area. It was an area that | didn't

have as much interest in as say breast cancer, and a
lot of us in general surgery - and this [is] true in
cardi ol ogy and whatever - have not only been able to
specialize but to ultra-specialize. And so sonebody
who treats 50 to 100 cases of breast cancer a year is
going to be a lot better than the general practitioner
who has the opportunity to treat only five or ten, and
t hat S sonet hing that m ght change in the
denographics of +the physicians in Alaska if
there's not a solution reached to this problem

Nunmber 2068
Doctors are consuners of nedical care al so. One of
the things that wll happen to you and your

constituents, and to physicians in this state, is the
avai lability of certain specialty care and high-risk
care if sonmething is not resolved or done about the
availability of mal practice i nsur ance and t he
affordability. | am very acquainted with a surgeon
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who recently has been unable to get a procedure that
is a high-risk procedure involving injection of
steroids around the spinal colum because of a "nerve-
root disk"” problem that he has. He'd had four
previous injections over the last eight years w thout
having surgery to his back; they work if they're done
and put in the proper space by skilled people.

The skilled physicians who ... do this have just
recently lost their nedical liability coverage to
perform this procedure because of its high risk and
because of +the experience wth this procedure in

Al aska over the last 10 years: there have been at
| east five [cases] that have settled for $1 mllion-
plus for mal-occurrences or injuries or whatever that
occur [with] this procedure. It's probably still

safer than surgery, it works, but in order to get that
treatnent now there is maybe one other doctor |left
doing it in Anchorage who has been there a very short
period of tine. This physician would have to travel
out of state, to Seattle, to get it. So not only is
it affecting your constituents, our fellow Al askans,
and perhaps sone of you eventually, it affects the
medi cal comunity too.

DR. GOVER concl uded:

So | think that there is a crisis loomng in Al aska.
As you are aware, all but two conpanies that are
witing nedical malpractice insurance have left the
state; both of these are nutual doctor-owned conpanies

[and], at the present tine, they are limting in
sone areas the specialties that they are witing
insurance for and also the limts of the policies of
which they are witing. So | don't think that we have
a full-blown crisis today, but every indication is
that Alaska is heading in the direction of states I|ike
New York, Chio, Florida, et cetera.

So I would appeal to you that this is a problem that
faces all Al askans, not only ... raising the cost of
nmedical care the consunmer will have to pay, but

the availability of nedical care. And | think there
are sone things that we have been used to, of getting

quality care in Alaska, that are ... going to go away,;
there are just not going to be specialists here who
are willing to give it.
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Number 2197

REPRESENTATI VE GARA said that he recognizes that nalpractice
insurance is high, that there are only tw carriers in Al aska,
and that Alaska only trains about eight new doctors a year
t hrough the Washington, Wom ng, Al aska, Montana, |daho Medica

Educati on (WAM ) Program He asked Dr. Gower whether he could
think of any other options that could be used to bring new
physicians to Al aska besides cutting the anmount of damages
peopl e can receive if they are harned.

DR. GOVER replied:

| think to expect Alaska ... [to] train nore doctors
is not realistic. ... W are a snmall comunity
when you look at places |ike Seattle and Portl and
where there are |arge nedical schools. ... There are
never going to be a lot of physicians trained in
Alaska, ... there is just not the ... popul ation base
here to do that - we don't have a nedical school and
we never will have one - it's just not an econonically
feasi bl e thing. So | think ... the nore realistic

thing is to attract people to conme here and practice,
but the solution is not to train nore people here
in Al aska, because you'll never train specialists
here; even if you train primry-care doctors, you're
not going to train cardiologists and you' re not going
to train surgeons and you're not going to train
neurosurgeons. It's never going to happen.

So sonething needs to be done to stabilize the climte
that nakes it attractive for sonebody to cone here and
practice. Al aska has been one of the nost attractive
pl aces for the last eight [to] ten years, | think, as
far as nedical liability goes and also as far as a
place to practice without interference from [health
mai nt enance organi zations (HMXs)] et cetera. But the
medical liability issue ..., I"'mpredicting it's going
to get a lot worse, and what we have we're going to
| ose plus not have the ability to attract anybody new.

Nunber 2297
The other part of your question that maybe you're
referring to ..., there are other ways to approach
medical liability insurance and stabilize the cost.
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.. | don't have the wherewithal to say whether it's
exactly the right thing to limt noneconom c danmages
or not, it appears to be sonething that works in other
states in stabilizing the availability and the cost of
medical liability insurance, but | can tell you, sone
of the other solutions are going to be very expensive.
It is ny understanding that Chio, in the last week,
has just established a state-run insurance conpany
because they have the concern that the underwiters of
.. nedi cal mal practice insurance are going to
wi t hdr aw.

DR. GOVER concl uded:

It hasn't happened, nor has it happened in Al aska, but
there are sone indications that that could happen, and
that is going to be [an] imediate crisis. So, ... if
we can't stabilize the insurance - [if it is] not the
wi sdom of this body to help with this problem either
with noneconom ¢ danmages or nmany other things that
could be done - then naybe there should be sone
consideration to set up a failsafe program that if
medi cal nmal practice insurance goes away, that the
state's going to have to go back into the insurance
busi ness, because there are going to be a lot of us
that wll not risk our life's work and our personal
assets to practice bare.

REPRESENTATI VE GARA sai d:
One of the reasons |I'm skeptical 1is, we already

limted noneconom c damages in 1997. W |imted them
to $400,000 - except if it's a very serious injury, $1

mllion. And those nunbers can go up ... for people
with very long life expectancies, and [in] those cases
they can go up ... to $2 mllion, but the general cap

is $400,000 and $1 mllion. But you testified that in
the last few years your insurance rates skyrocketed

DR GOAER interjected to say: "I testified that ny insurance
[rates were the |lowest that they have been] in '97 and '98 and
'99." [ The previously bracketed portion was taken from the

Gavel to Gavel recording on the Internet.]

TAPE 04-33, SIDE B
Number 2393
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DR. GONER went on to say: "It's '99 that they have started
going back up, and ... it's the last three years that they have
been stable up through I guess 2000. ... [So] the lowest | ever
paid was in 1999."

REPRESENTATI VE GARA renmarked: "But even with these danage caps,
you said they've skyrocketed in the last couple of years,
t hough, right?"

DR. GOVER replied:

Well, you know, $1 million is a significant amunt of
noney, and there are multiple clains that have been in
multimllion-dollar settlenents, | think, over the
| ast several years. These probably are questions
better for the insurance conpany than for ne, but | do
know that the overall nunber of clains have nore or
| ess stabilized if not [gone] down, but the awards
have gone significantly higher. That is ny
understanding from ny insurance conpany that they're
paying much larger awards in the last four or five
years, and that's what drives the clains experience.
| think there's a lot of difference between $250, 000

and $1 mllion, and actually ... | think if you
calculate it out from a baby injured at birth and a
severe injury/disfigurement, | think it can be $2
mllion if they live to be 60 years ol d.

REPRESENTATI VE GARA offered, "Yeah, that's what | nmeant to say.

REPRESENTATI VE HOLM asked Dr. Gower whether he has seen a
significant difference in his "liability" since [the terrorist
attacks of Septenber 11, 2001 ("9/11")].

DR. GONER repli ed: "Well, yes; | nean ny liability insurance
has doubl ed since year 2000, so that's since 9/11, but | don't
know whether those are <cause and effect. They may be

coi nci dences, and | think they probably are because what has
driven it is the increased awards ...."

REPRESENTATI VE HOLM nentioned that all of his insurance rates
have gone up, and renmarked that perhaps rates have gone up
because the insurance conpanies are trying to "spread the
weal th" so that they can manage what they're having to pay

instead of rate increases being a function of liability limts.
He added, "Just as an observation it seens to ne |like [they're]
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spreading it over a lot of industries that have no real
liability, but they can spread that cost."

Nunber 2241

DR. GOVER noted that the conpanies that offer nedical liability
insurance in Alaska are "exclusive nedical liability coverage
conpani es” and are "not-for-profit.” In response to comments by

Representative (Ogg, Dr. Gower indicated that primary care
physicians in famly practice residencies could be trained in
Al aska, but nentioned that denographics suggest that Alaska is
short over 200 primary care physicians. He remarked that Al aska
is ranked the 12th worst in the nation with regard to a
physi ci an: patient ratio, even though the trend now seens to be
that nore physicians are going into famly practice, rather than
the specialty areas of nedicine.

REPRESENTATI VE OGG suggested that higher insurance rates m ght
sinply be a result of insurance conpanies investing in the stock
mar ket and then attenpting to recover their |osses via prem um
rate increases.

DR. GOWER opi ned that because the two insurance conpanies that
provide nedical nalpractice insurance are "mutual no-stock-
hol der™ conpanies, it is the clains experience that drives up
medi cal mal practice insurance rates. |In response to a question

he offered his belief that those conpanies do have to have a
certain amount of funds in reserve.

REPRESENTATI VE GARA remarked that historically, Al aska has never
had enough doctors, even though according to a report from
Legi sl ative Legal and Research Servi ces, the nunber  of
"nonfederal” physicians in Alaska has nore than doubled since
1990. "We still don't have a great doctor:patient ratio," he
remar ked, adding that in 1990 it was 1.88:1,000 and today it is
3.24:1,000. He went on to say:

Il was left with the inpression the other day that
doctors were fleeing the state, and what struck me was
actually it's going the other way around. And there
was al so a newspaper article that said Al aska has one
of the four highest [increases] in doctors-per-capita

rates in the country at this point. And ... | guess
if that's the case, I'm ... just wondering what the
relevance of Alaska's nalpractice [insurance] rates
are to the doctor:patient ratio in this state. It
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just seenms to suggest to nme that there's sonething
different going on, but it's not rates.

Nunber 1848

PH LI P R H NDERBERGER, Senior Vice President & CGeneral Counsel
Assi stant Corporate Secretary, NORCAL Mitual |nsurance Conpany
("NORCAL"), relayed that NORCAL is the successor to M CA, which
was the conpany established by the legislature after the
"mal practice crisis" in 1975. Since 1991, NORCAL has ensured
literally hundreds of physicians and, during that time, NORCAL
has seen several efforts to reform Alaska's nedical liability
laws in an attenpt to bring theminto parity with other states.
Unfortunately, these efforts have not had the desired effect.
He said it is the belief of NORCAL that HB 472 is necessary to
acconplish what other efforts have failed to do, for exanple
"the 1997 effort to |imt noneconom c danages.” He relayed that
NORCAL has been settling clains and going to court since 1991;
in 1996 and 1997, NORCAL's average indemity paynent was in the
range of $60,000, and "right after this legislation passed it
junped up to $380,000 and in 1999 it went to $588, 000."

MR. HI NDERBERGER noted that NORCAL underwites |less than half of
Al aska's physicians, and opined that Alaska is now one of the
costliest states to do business in. He offered his belief that
Al aska's expensive nedical liability premuns are the result of
high jury awards and settlenents. The average nedical liability
paynent in Alaska in 2001 was $308,476, and this average paynent
is the 14th highest in the country. He noted that in
conparison, California's average paynent was $178,000. Al aska's
physi ci ans pay an average $30,627 per year, and this is the 8th
hi ghest average nedical nmalpractice insurance cost in the
country. In conparison, California' s physicians pay an average
of $14,564 per year.

MVR. H NDERBERGER said that over the years, Al aska has
experienced sone of the nobst dramatic increases in the cost of
medical l|iability insurance in the country, and only seven
states have had higher increases. Nuner ous studies have been
conducted to determ ne the cause of higher insurance prem uns,
| arger awards, and nore dramatic year-to-year increases; he said

that the studies have informally found that nedical liability
reform is the single nost inportant factor in controlling
medical liability premunms and | oses. For exanple, California's

Medi cal Injury Conpensation Reform Act (M CRA), which has a cap
of $250,000 on noneconom ¢ danages, has been identified, he
rel ayed, as the best of the efforts undertaken to control the
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cost of nedical liability insurance. He said, "W believe the

$250, 000 cap on noneconom ¢ damages contained in House Bill 472
will go a long way towards bringing the costs of Alaska's
medical liability insurance in line with national averages."
Nunber 1604

MR. HI NDERBERCER, in response to questions, offered his belief
that the standard of nedical practice in Alaska is conparable to
t hat in California; t heref ore, there seens to be no
ascertainable reason, relating to nedicine, for the vast
difference, between California and Alaska, in the average size
of award. Al askan juries are very generous with regard to
awar di ng noneconom ¢ danmages, he opined. He also offered his
observation that the doctors at the nedical clinic in the
Al eutian Islands can get a patient off a fishing boat and onto a
jet and down to the Lower 48 in the sanme tine it can take
doctors in California to transport patients; an extensive
patient transfer system in Al aska sonetinmes take the place of
"high tech”" nedical facilities and on-site specialists when
those facilities and specialists are not avail able.

MR. H NDERBERGER, in response to a further question, relayed
that M CRA was enacted in 1975 but was held up in court unti

1986. A couple of years after that, once California s judges
and |awers becane "confortable" wth MCRA s provisions,
"l osses plumeted,” he renarked. He offered an exanple of the

difference in insurance premum costs between now and the md-
'80s, adding his belief that M CRA has dramatically changed the
clainms' environment wthout taking any "econom c dollars" out of
the pocket of plaintiffs. He also opined that "these soft
dollars that are capped off" are resulting in "the big, high-
dollar verdicts that drive conpanies out of business.” He went
on to say, "$250,000 of nonecononic damages added to a $500, 000
econonm c-damage award is still a big verdict, and $250,000 is a
|l ot of noney; it's not an onerous limtation, | don't think, on
the process.”

CHAIR McCUI RE agreed that $250,000 is a | ot of noney.

REPRESENTATI VE GARA noted that although M CRA passed in 1975
i nsurance rates skyrocketed between 1975 and 1986, and were
still rising in 1987 even after the court case over M CRA was
settl ed. He suggested that the reduction in insurance rates
that began to occur after 1987 was due not to M CRA but instead
to the fact that in 1988, California voters got fed up wth
i ncreasing insurance rates and so they put an initiative on the
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ballot - Proposition 103 - that gave the state the right to
reduce and |imt insurance rates.

Nunber 1190

MR. HI NDERBERCGER poi nted out, however, that like MCRA it took
several years for California's courts to approve Proposition
103, and offered his belief that the proposition had no inpact
on NORCAL's pricing of insurance. I nstead, he offered, the
reduction in insurance rates was due to the fact that in 1991,
NORCAL and a few other physician owned [insurance] conpanies
went to "the conm ssioner” and said, "Look, we are seeing huge,
huge savings in our loses and we're returning this noney whet her
Prop 103 is wupheld or not, and what we'd like to do is
voluntarily settle up our obligations under Prop 103, and we
will characterize these paynents that we're naking as our
rol | back obligation,"” and this was agreed to by “"the
conmi ssi oner."

MR. HI NDERBERGER went on to say, "W paid about $30 mllion, |
think, in 1991 in dividends to our policy holders, [and] about
$28 mllion of it was characterized as our rate rollback
obligation; the conm ssioner never asked us to roll our rates
back, and during that period of tinme our rates were pretty
stabl e anyway." Over that period, he relayed, "we paid back
about $250 mllion in dividends to our policy holders." In
response to a question he explained that "after the rebates, we
actually credit the dividend against the premuns that are due,
so the nunbers that we're giving you are the net premuns for
the actual doctor paynents.”™ 1In response to a further question

he said that it is his experience that since 1991, NORCAL's
prem uns in Al aska have gone up at a higher rate than they have
in California.

REPRESENTATI VE OGG asked how nmany actual court judgnents are
i ncluded in the anmount of paynents made in Al aska.

MR. HI NDERBERGER said he didn't have those nunbers readily
avai l able, but relayed that mnenbers could get nore detailed
statistics fromthe "national practitioner databank"” web site.

REPRESENTATI VE GARA said he wonders whet her the nunber of annua
clains a conpany experiences can be statistically relevant. He
asked M. Hinderberger what the average nunber of clainms NORCAL
has paid out in the last five years is.
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VR. H NDERBERGER said that NORCAL typically pays out
approximately 20 cases a year. In response to a request for
nore statistical information, he again suggested that nenbers
could find such informati on on the aforenentioned web site.

Nunber 0871

EM LY NENON, Al aska Advocacy Director, Anmerican Cancer Society
(ACS), said that the ACS does not have a position on HB 472
However, she went on to say:

What | wanted to bring forward to you all was just a
few questions. ... [I'n] sorry Representative Anderson
is not here to hear ne ... conplinent him on what |
believe is the intent of the bill, which is to make it

easier for doctors to practice nedicine in Al aska.
That is certainly sonething that the [ACS] supports in

terms of ... access to and quality of health care. So
with that, | just have three questions | want to raise
before the commttee for your consideration as you
nove forward. One ... of the questions that was asked
- and 1'd like some information and followup - of M.
H nderberger: WIIl this bill actually reduce prem uns
for mal practice insurance? Is this really going to

get at part of what's the problem with malpractice
i nsurance rates in Al aska?

He referenced sonme independent studies on this issue -
I would certainly be interested in getting nore
information on that. As | said before, we certainly
have an interest in seeing that people are able to get
access to health care and [that] doctors are able to
practice in Al aska. The other question | have is,
with the limt proposed in this legislation, |I have a
guestion about patients who may be noving forward on
mal practi ce cases [but] who nay not have the nopbney up
front to pay an attorney and have to hire an attorney
on contingency. ... Some question has been raised
about a decrease in the interest of attorneys to take
on these cases if they know they may not be able to
recoup their costs in the end for taking these all the
way t hrough.

CHAIR MGQU RE interjected to say: "Their costs or their profit?
They clearly recoup their costs at 40 percent.™
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REPRESENTATI VE GARA offered: "Oten, [Chair] McQiire, and often
they lose their shirts.™

M5. NENON said that the real question she has is, "Wuld this
| egi sl ati on have any effect of foreclosing access to the court
syst enf"

CHAI R MCGUI RE said, "Good question.™

Nunber 0697

M5. NENON said that the final question she has is, "Wuat exactly
falls under nonecononm ¢ danages."” She concluded, "Those are the
three questions | have, both in terns of protecting our doctors

and their ability to practice in Alaska [and] protecting our
patients, and then just sone final clarification about what the
bill actually does."

CHAIR McGUIRE indicated that she would pass those questions on
to Representative Anderson, and offered that noneconom c damages
are defined in statute and involve itens that are not
conpensatory such as loss of wages, nedical bills, "and things
like that." Noneconom ¢ damages can also include things Iike
| oss of consortium

REPRESENTATI VE GARA added that noneconomic damges can also
include pain and suffering and loss of enjoynent of Ilife;
basically, the changes in soneone's |life that don't necessarily
have an easy dol |l ar val ue. For exanple, how does one put val ue
on an inability to walk or an inability to carry a child.

CHAIR MGU RE offered that another category of damages are
punitive, which are neant to punish. She relayed that according
to the sponsor's testinony, one of the reasons he introduced the

bill is because the Al aska State Medical Association and other
entities cane to him and told him that Al aska has a potenti al
| oom ng crisis. She offered her understanding that other

testinmony has indicated that if HB 472 passes, although there
may not actually be a reduction in rates, it mght increase the
avai lability of nedical malpractice insurance in Al aska w thout
Al aska having to revert back to a MCA-like system She
acknow edged that there has al so been testinony that passage may
affect whether attorneys wll be wlling to take on nedical
mal practi ce cases, but noted that the legislature will have to
weigh this issue with the issue of whether doctors will continue
to have access to nedical nal practice insurance.
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Nunmber 0338

CARMEN E. CLARK, after noting that she is a crimnal defense
| awyer in Anchorage, indicated that HB 472 will|l have an i npact
on those people who are hurt by the m stakes that doctors nake.
She went on to say:

The nost inportant thing that 1've learned is to have
confidence [in] our judicial system And what you're
essentially doing, if you pass this bill, is saying

you don't believe in the jury system that you don't
think that people who take an oath to listen to a case
and decide it fairly can cone up with a fair result.

You took an oath to uphold the constitution, and |
did when | was a prosecutor, and the right to trial by

jury is such an inportant right, and | see this bil

as truly gutting that. And then you can't inagine, |
don't think any of wus can, all the situations where
people mght be injured by doctors. | don't think,

before it happened, that anyone imgined that someone
| i ke Doctor Ake (ph), who sexually assaulted his

patients, (indisc. - coughing) happen to her, but it
did. And this $250,000 limt hurts the people who ..
actually have a worse injury, and | think that there

should be nore flexibility for people, particularly
juries, to determne who's really injured and who's
really not.

: I heard the [representative] from the Anmerican
Cancer Society ask what are these things we're talking

about . And essentially they're quality-of-life
i ssues, and when we talk about putting a limt on
them 1 think everyone should say: "How nuch would |

sell nmy eye for? How nuch noney would it take for ne
to be willing to wear a col ostony bag for the rest ny
life? How nmuch noney would it be worth for nme to
never be able to enjoy sex again?" Those are the type

of damages that people bring into court. ... The
guestion here is about what's fair, ... and if you're
going to set a cap, then I'd like you to be realistic
about it.

Nunmber 0161

From ny perspective $400,000 is too low, but it should
at least remain there. ... And these are the reasons
why. First, the people who are injured, they're going
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to pay their lawers, (indisc.) contingency fee, and
whet her you agree with that as a system or not, it
does allow some people to get into court. But in
order to successfully follow up on a nedical
mal practice case usually you have to hire an expert,
and this ... legislative body can't do anything about
how nmuch that costs, but these people are paying their
experts, who often charge ... [$50,000] or $60,000, to
cone and (indisc.) on the record. They pay those
experts out of this noney that they recover, not from
their conpensatory danages because they're already
payi ng those to doctors who gave themfollow up care.

MS. CLARK added:

[ Al t hough] $250,000 ... [is] nore than many people
make in a year, [it] isn't a |ot of noney spent over
soneone's lifetinme and it's significantly less than
nost doctors nake in six nonths. ... The other reason
that | think is really inportant is, if any of you
there have ever tried to buy |ife insurance or

i nsurance of any type, the anmount of difference that
you pay for a premum that's $400,000 - from $250, 000
- is about $300 a year. So for $300 a year we ought
to be able to provide enough protection to people to
get $400,000. So we're not taking about being able to
reduce insurance rates by any significant anmount, but
we are tal king about reducing the amount of noney that

soneone can get - for being blinded or having their
baby die - by alnost half. Now | want to meke sone
comments about the things | heard. First is the
question of wll this [affect our insurance rates.]

[ The previous and following bracketed portion was
taken from the Gavel to Gavel recording on the
I nternet. ]

TAPE 04-34, SIDE A
Number 0001

M5. CLARK conti nued:

[ There's] no reason to believe that. Ohi o passed
this, and the doctor who testified earlier nade a
point about Chio set up it's own insurance board.
They did, after they nmade up their own review of how
insurance rates were expanding in ... Chio, and they
found that there was no connection between danage caps
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and insurance prem uns. What they found instead was
that there was a significant connection between
insurance rates and how nuch noney the insurance
conpanies lost in the stock market. So they did
create their own Ohio insurance board [that] provides
the insurance for doctors, but they did so, so that
the doctors would not be at the nmercy of the profit
demand of CEGCs of insurance conpani es.

And you can find that study [not on tape, but taken
from the Gavel to Gavel recording on the Internet,
was: online, and | strongly advocate that you shoul d
read that. 1In the bottom there was no change, and in
fact, if you go to the doctors’ web site -
wwwdoct or sno. us (ph) - you will find on the very front
page that they say they're (indisc.) cap to try and
change the insurance premuns for doctors has been,

quote, "colossal failure.” And here we've seen no
connection between this $400,000 cap that we've put in
pl ace and] insurance premuns at all. In fact, as

both the doctor and the insurance [representative]
testified, instead they'd gone up.

So (indisc.) | heard the doctor testify earlier that
his insurance rates went up in 1999. That kind of
surprised ne because [in] 1999, he paid a $250, 000
settlement for the alleged negligent transection of a
[common] bile duct; in 1992, he also paid $15,000 for
all eged negligence of |[|aparoscopic chol ecystectony
) The point | want to nmake is that if you want to
know how (indisc.) juries are in Alaska, you can go to
the [Alaska State] Medical Board [and] they will give
you a 16-page printout of every single reported
settlenment that a doctor has nmade. And in fact, |
have it in front of nme .... The high 2001 average
that we have is conpletely related to a $572,798
settlenment against Dr. Peter Hansen for the negligent
prescription of nedication.

Number 0200

M5. CLARK rel ayed:
That's what's (indisc.) our record up, it's that one
bad doctor. But what I'd like you to know is that

wasn't following a jury trial; he settled that case
prior to even a conpliant being filed. Hi s insurance
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conpany had to pay it, but it wasn't the result of a
jury. And the other big nyth that you all have been
told here is that +there are multimllion-dollar
| awsuits handed out by juries in Al aska. It's not
true. O, if it is true, they're not being (indisc.)
to the nedical board, because | have themin front of
ne. There are only five settlenents ... since 1982
greater than $700, 000.

And this is what they are: in 1988, Dr. Owen Bell
paid out $750,000 for failure to treat sepsis in a
pregnant woman who later died - he paid that out
[wWith] no jury trial; in 1999, $800,000 [fron] Dr.
John Muffoletto for negligent hernia repair - was
there a trial, no, a jury didn't [award] ... that

noney; in 1995, $725,000 [fron] Dr. Duane dland for
failure to nonitor anticoagulant in a heart valve that
resulted in a significant heart attack - jury trial,
no; in 1986, $800,000 payout by Dr. James Scully for
surgery errors that resulted in the death of a patient
- trail, no; $750,000 in 1994 for brain damages caused
by negligent treatnent by Dr. Stephens - jury trial,
no.

So it is absolutely false if people have cone in front
of you and said that there [are] these nultimllion
dollar settlements that are driving wup nedical
mal practice [insurance rates] in ... Alaska, because
there haven't been any. O, if [there] have, doctors
haven't reported them as they are required to do so by
| aw. So, what | think that you should see here is
that no state that has done a significant |ook at the
relationship between insurance premiuns and jury

awards ... [has found] that jury awards were what
drives insurance prem uns. But even if there were
such a connection, there isn't in ... Alaska.

Nunber 0349

M5. CLARK concl uded:

The report that | have goes back to 1982, and it shows
that from 1982 until now, there have only been 280
|l awsuits filed against doctors. That's not a
significant nunber, that is not a significant payout
that insurance conpani es have been doing, and for then
to be raising the rates for doctors by this anount
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that they're tal king about here - 1,000 tinmes - cannot
possibly be related to the amount of noney that they
are paying out by the state of Al aska. So, in ny
final point, what I'd like to say is, caps don't seem
to be fair, they don't seem to be trustworthy to
juries. [And] ... at the sane ... [tine], it doesn't
appear that there is a crises of noney being paid out
by insurance conpanies that ought to have this
| egi sl ative body pass a law to take the (indisc.) from
the person who does it, onto the innocent person who
goes to themfor treatnent.

That is fundanentally unfair, and thus |'m asking you
to table the debate, |look at these web sites, [and]

see whether or not the information you' ve been
given by doctors and insurance agents is really
correct, because | think you'll find that the $400, 000
cap (indisc.) fair, but ... there hasn't been enough
of a connection for people to be going and reducing
that to $250,000 - particularly not when the cost of
buying a $400,000 policy, as opposed to a $250,000
policy, is practically nothing.

CHAIR MGU RE asked about the possibility of paying expert
Wi tnesses out of the fees being paid to the plaintiff's
attorneys.

M5. CLARK said that no one knows what it will cost to hire an
expert wtness ahead of time, and that to do as Chair MQire
suggests woul d create a conflict of interest for the doctor.

REPRESENTATI VE GARA said that it would be illegal for a |awer
to tell a client that he/she is paying for the expert wtness,
because doing so would be interpreted as enticing a client, by
paying the client, to let the | awer take a case.

CHAIR MGUI RE asked why, if plaintiffs' |awers purportedly care
so nmuch about their clients, don't they just reduce their
contingency fees in such cases.

M5. CLARK replied:

Two reasons: one, there are extrene costs and
overhead associated with practicing law - we have our
own ... nmalpractice premuns to pay - but the other
thing is ..., if everyone clains to care so nuch, why
aren't doctors doing the initial work for free. The
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fact of the matter is, everybody expects to be paid a
fair wage for what they do, and that includes the
experts. Many doctors who ... find thensel ves being
pariahs for testifying against other doctors in
medi cal mal practice [suits] raise those fees.

Nunmber 0659

M5. CLARK, in response to further questions, said that her
yearly income is significantly less than the anobunt being
proposed as a cap, and then provided information about the
Al aska State Medical Board's report and agreed to fax it to the
conmittee.

REPRESENTATI VE SAMJELS posited that one of the reasons for an
increase in insurance paynents, for all industries, is that many
cases are sinply settled out of court; rarely do cases actually
go to trial

M5. CLARK said she agrees that few cases actually go to trial.
She remarked, however, that many tinmes when nedical nmalpractice
cases are settled out of court it is because there is actually
medi cal evidence showing that a mstake has been made, and so
the anpbunts being paid out are not deened to be excessive when
considering the type of problens that are resulting because of

t hose m st akes. She offered her belief that when insurance
conpanies get involved in these clains, they are capable of
determining what would be considered a fair settlenent. She

noted that when she sees her enployee health care paynents go up
600 percent a year she doesn't think that increase is tied to

giant lawsuits either. "I think that's just the way the
i nsurance [industry] works, and if we want to be able to have
good insurance as well as reasonably priced insurance, the
answer is to regulate the insurance [industry], not to ... to

take away the right of other people to decide how nuch damage
has really occurred,” she concl uded."

REPRESENTATI VE SAMUELS nentioned insurance availability as being
a probl em

REPRESENTATI VE HOLM noted that sone of the settlenent anounts
Ms. Clark referred to were above the current $400, 000 cap.

M5. CLARK replied:

The damage cap you're talking about for noneconomc
stuff is $250,000, [whereas] the settlenments that |
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were tal king about include those (indisc.) as well as

future nmedical costs [and] actual nedical costs. It's
a conplete settlenment, it covers everything, not just
the quality of life issues that we're talking about

with this cap.

REPRESENTATI VE HOLM offered his belief that in other

i ndustri es,

i nsurance conpanies sinply ook at their exposure risk and then

fromthat decide to "just pay it off." He indicated that

not convinced that caps are linked with either

the cost

i nsurance prem uns or the anount of insurance payouts.

Number 1212

he is

of

LES SYREN nentioned that he is a plaintiffs' attorney and that
He said that
phi | osophically, his problemwth caps is the idea of prejudging

he |ikes doctors even though they nake m stakes.

a case. He el aborat ed:

lmagine if ... you went into court wth your
particular case and one of the people on the jury
said: "You know what? | haven't heard a single fact
about your case, haven't |ooked at any of the
evi dence, but there's one thing I sure know - it could
never be worth nore than $250,000." | think that Kkind
of ... person would never be allowed to serve on a
jury, and that ... just kind of strikes nme as little

bit wunfair that we're going to institutionalize

prej udgi ng a case.

The second point 1'd like to make is, ... | like the
idea of individual responsibility; ... we need nore
responsibility ... and | think that applies to
everybody - doctors too. If you break sonething, you
pay for it. If you walk into a store and you knock
sonet hing over, you break it you bought it. [It's just
kind of that sinple it seens to ne. It's
irresponsible for a doctor ... to cut off the wong
foot, and just say, "Well, don't |look at ne."
So we have four groups, it seens to ne, here. First
we have the insurance conpanies; they want profits,
they don't particularly care to pay clains,
they're just interested in profits. W' ve got
doctors, and they want profits too, like Dr. GCower,
and ... there's nothing wong wth that.
There's nothing sinful about profits in and of
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thenselves, and |I'm sure Dr. Gower wants to help

people. ... W've got attorneys on both sides - those
who defend the doctors and ... those who sue the
doctors - and they want profits too, and like the
doctors they want profits but they want to hel p people
as well. And then we have ny clients. Ms. "X' -
"1l call her - and Ms. "Y," and these are real
cases.

Ms. X had sonme sort of stonmach surgery and it was
supposed to fix things, and ... about two weeks
after the surgery she really started to have sone
exquisite pain in her abdonen. So she goes back to

the sane doctor that did the initial surgery; he
| ooks at her and takes sone x-rays and says, "Wll, we
need to do surgery right now" She didn't even have
time to call her husband, she was (indisc.) surgery
i mredi atel y. After the surgery's over, he conmes in
and has a little chit chat and says, "Ch, by the way,
we had to take a sponge out of your abdonmen that we
|l eft there two weeks ago."

Nunber 1421
Now we have Ms. Y. She goes to the doctor because
she has fibroids on her uterus, a kind of ... scaring
that occurs, and the doctor takes a l|ook at her and
says, " Ckay, wel |, . why don't we do a

hysterectony?" And he nmakes the initial incision and
notes in his nedical records that the uterus was :
| arger than normal and boggy, and that should have
tipped him off that she was pregnant. And as it
turned out, she was pregnant. There was a henogl obin
blood test that he could have [given] her, that he
didn't, and so they didn't catch the fact that she was
pregnant. And she was there for fibroids.

MR. SYREN concl uded:

Ironically, one of the best treatnents for fibroids is

to have a child. So this woman will never hear the
words, "Momry, can | go outside to play?" She' |

never hear the words, "Mom | heard from the coll ege;
| got accepted.” She'll never hear the words, "Mm
we're having a baby; you're going to be a
gr andnot her . " So out of these four groups - the

i nsurance conpanies, the doctors, the I|awers, and
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client X and client Y - who should bear the burden?
Thank you.

CHAIR McGQU RE noted that she's heard simlar argunents before
and does not think them to be unfounded. There is still the
i ssue, however, of trying to nake sure that nmalpractice
i nsurance renmains available to doctors in Al aska. She remarked
that she would hate to be the one to have to decide what anpunt
is enough in the two af orenenti oned exanpl es.

REPRESENTATI VE GRUENBERG said, "It sounds to ne like Chio did
sonething that mght be worth |ooking at, regardless of what

[we] do with this bill." He asked for clarification regarding
what Onhio did.

M5. CLARK said that OChio created a special committee to do a
study, and ultimtely decided that the choices were to cap
damages, cap premuns, or create "their own insurance conpany."
The latter is essentially what Chio did.

REPRESENTATI VE GRUENBERG suggested that perhaps a simlar study
shoul d be done in Al aska.

Number 1684

JAMES  JORDAN, Executive Director, Al aska State  Medical
Associ ation (ASMA), said that according to his understanding,
Chio "began a joint underwiting association, and that was a

resi dual mar ket mechanism ... that provided coverage for
physi cians that could not get coverage ... in other elenents
[for exanple] if there wasn't availability." That joint
underwriting association ceased doing business in 1981, he
rel ayed, "but still had liability attached.” Wat then occurred

in the early 1990s was that $40 mllion was extracted by the
Ohio legislature and put into the general fund; this left the
joint underwiting association with about $12 nmillion to take
care of the remaining existing clains. The recent issue of
insurance availability in Chio has brought forth, again, the
idea of a joint underwiting association.

REPRESENTATI VE GRUENBERG asked M. Jordan whether the ASMA
thinks it would be worthwhile for the legislature to ook into
"creative, out-of-the-box solutions” such as the possibility of
establishing a joint underwiting association.

MR. JORDAN said that such would certainly be a noble endeavor
He relayed that the state nedical association in GChio is
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recomrending that at least $50 million be added to the joint
underwriting association. He nentioned that according to his
under st andi ng, the problem OChio faces today is one of
affordability rather than availability.

REPRESENTATI VE GRUENBERG replied, "Cutting to the chase, though
what say we look at it and see what we can conme up with."

CHAIR MGQUJ RE told M. Jordan that anything he could provide on
the subject would be helpful. She renmarked that one of the
bi ggest problens with the Ohio approach, in terns of applying
sonething simlar in Alaska, is that it requires state noney.

REPRESENTATI VE GRUENBERG pointed out that establishing a joint
underwiting association is sinply one possibility, and what he
is proposing is to take a |look to see what other possibilities
they could cone up wth.

CHAIR McGU RE, after ascertaining that no one else wshed to
testify, closed public testinmony on HB 472. She then noted that
sonme amendnents had been provided earlier by Representative
Ander son

REPRESENTATI VE GARA offered his belief that one of the
af orenenti oned anendnents proposes a significant change in "the
| aw of noneconom ¢ damages,"” adding that he would |like sone tine
to do sone research regarding what current lawis. He nentioned
that his staff has provided nenbers with an additional packet of
i nformation t hat i ncl udes i nformation about M CRA and
Proposition 103, a copy of the aforenentioned Legislative Lega
and Research Services report, various newspaper articles, and a
conpari son study between states with caps - and their insurance
premuns - and states without caps - and their prem uns. He
offered that this conparison study indicates that inposing a cap
doesn't necessarily result in a reduction in insurance prem uns.

Nunmber 1988

CHAIR MGU RE noted that the packet Representative Gara 1is
referring to has as its first page an Anchorage Daily News
article fromthe Internet titled, "Patient Power." She observed
that Representative Gara has nmde sone really good points, but
suggested that the question is whether Al aska can expect to keep
the insurance providers and doctors that it already has and what
the state can do to attract new providers and doctors. She went
on to list sone of the issues raised, in this and earlier
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hearings, regarding the factors that influence whether soneone
will come to Alaska to practice nedicine.

REPRESENTATI VE GARA nentioned that at the bill's next hearing he
would like to offer an anendnment that would establish "a two-
tiered hard-cap system" wth $250,000 being the |ow cap. Such
a system would allow people with grievous injuries - people who
have been permanently and severely injured - to recover at |east
a fair amount of partial conpensation for pain and suffering,
and would also recognize that the legislature wants to adopt a
policy wherein "you don't get very nuch noney, in ... terns of
pain and suffering, if you don't have a serious injury. He
opined that this mght address the issue of insurance prem uns,
and nentioned that he would be anenable to either a sunset
provi sion that would put sonme pressure on the insurance industry
to actually lower rates, or a clause which says that a cap won't
go into effect without a commtnent from the insurance industry

that it wll lower rates. "I'mnot confortable giving insurance
conpani es this blank check, which is, '"Here, we'll increase your
profits and you don't have to do anything in return'; |'m just

not confortable with that,"” he concl uded.

REPRESENTATI VE GRUENBERG nentioned that he mght look into the
possibility of offering a conceptual amendnent that would
establish sonme sort of group that could look at all the issues
raised and that would submt a report, at the beginning of the

next | egi sl ative sessi on, suggesti ng possi bl e | ong-term
sol utions.
Nunmber 2292

REPRESENTATI VE ANDERSON nade a notion to adopt Anmendnent 1,
whi ch read [original punctuation provided]:

Page 2, Line 11-16 Delete all |anguage
I nsert:
(c) I'n an action to recover damages for persona

injury or wongful death based upon the provision
of services by a health care provider, danages

shal | include both econom ¢ and non econom ¢
damages. Damage clains for non econom c | osses
shal | be limted to conpensation for pain,

suffering, inconveni ence, physical inpairnent,
ment al angui sh, disfigurenent, |oss of enjoynent
of life, loss of society and compani onship, |o0ss
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of consortium injury to reputation, and other
non pecuni ary damage.

Page 4, Line4, after "*Sec.6." insert:

AS 09.55.560 is anended by addi ng a new
subsection to read:

(6) "Econom c danages" neans objectively
verifiable nonetary |osses incurred as a result
of the provision of, use of or paynment for (or
failure to provide, use or pay for) health care
services or nedical products, such as past and
future nedi cal expenses, |oss of past and future
earni ngs, cost of obtaining donestic services,

| oss of enploynent, and | oss of business or

enpl oynent opportunities. Al other damages are
"non econom c" damages.

Renunber | anguage in old Section 6 accordingly.
Nunber 2297
REPRESENTATI VE GRUENBERG obj ect ed.

REPRESENTATI VE ANDERSON said that Anmendnent 1 is necessary to
clearly establish legislative policy with regard to defining the
terms "econom c" and "noneconom c" as they pertain to the bill
It has been the experience in other states that confusion with
regard to these terns in judicial proceedings has led to a
gradual erosion of legislative intent, he opined.

MR. JORDAN said it's his understanding that currently, there is
no statutory definition of "econom c damages". Therefore, it
seens logical to put a definition in statute. He noted that the
| anguage in Anendnent 1 cones from federal |egislation that was
passed by the House of Representatives this year.

REPRESENTATI VE GARA sai d:
There are very well-accepted pattern jury instructions
in Alaska that define what noneconom c damages are,

that define what econom c damages are, what the burden
of proof is, how much proof has to be offered. And
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|'ve never heard anybody conplain ... about them
bef ore.

TAPE 04-34, SIDE B
Number 2384

REPRESENTATI VE GARA said he didn't know why they should add a
statutory definition when the current pattern jury instructions
aren't being objected to. He suggested that perhaps Amendnent 1
fixes a problemthat doesn't exist.

REPRESENTATI VE GRUENBERG asked that [Amendnent 1] be tabled
until the bill's next hearing.

The commttee took an at-ease from4:20 p.m to 4:30 p.m
Nunber 2361

REPRESENTATI VE ANDERSON w t hdrew Anmendnent 1, adding that he
woul d offer it again at the bill's next hearing.

REPRESENTATI VE OGG asked whether other states have adopted the
definitions proposed in Amendnent 1. He posited that everyone
wants a little certainty, and offered his interpretation of the
comments nmade and issues raised thus far. He said that he has a
sense that a reasonable cap would be higher than the proposed
cap of $250, 000.

CHAIR MGU RE asked nenbers to have proposed anendnents in
witing by the bill's next hearing.

REPRESENTATI VE OGG offered his belief that a cap will not cause
insurance rates to go down, adding that such would be hard to
prove anyway.

REPRESENTATI VE ANDERSON reiterated his intent behind offering HB
472.

CHAI R M@UJI RE announced that HB 472 woul d be hel d over.

HB 468 - APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES

Nunber 2125
CHAI R M @UJI RE announced that the next order of business would be

HOUSE BILL NO 468, "An Act relating to the anount of the bond
required to stay execution of a judgnent in civil litigation
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involving a signatory, a successor of a signatory, or an
affiliate of a signatory to the tobacco product Master
Settl ement Agreenment during an appeal; amending Rules 204 and
205, Alaska Rules of Appellate Procedure; and providing for an
effective date.”

CHAIR MGU RE rel ayed that HB 468 would be held over in order to
all ow Jennifer App, Anerican Heart Association, to put together
a proposal .

HB 424 - REGULATI ON REVI EW

Nunmber 2108

CHAIR McGUI RE announced that the final order of business would
be HOUSE BILL NO. 424, "An Act relating to review of regulations
under the Admnistrative Procedure Act by the Legislative
Affairs Agency; and providing for an effective date.”

Nunmber 2068

BARBARA COTTING Staff to Representative Jim Holm Al aska State
Legislature, infornmed the commttee that M. Behr, from the
Department of Law, helped craft Version 23-LS0732\S, Cook,
3/2/04, which is in menbers' packets.

Number 2061

DEBORAH  BEHR, Assi st ant Attorney Ceneral, Legislation &
Regul ati ons Section, Departnment of Law (DOL), inforned the
conmmttee that she has been the regulations attorney for 13
years. She explained that she was asked to provide technica

assistance in drafting legislation establishing a framework for
| egi sl ative branch oversight of executive branch regul ations.
It is intended that this aforenentioned oversight is to be done
in a constitutional manner that neets separation of powers
constraints because the legislature has the ability, wunder the

constitution, to review regul ations. Ther ef or e, this
| egislation establishes the checks and balances of such
over si ght. She further explained that another goal she was

given has been to mnimze the fiscal inpact of the |egislation,
and this has led to prioritization of <certain types of
regul ation reviews in order to maxim ze the dollars and the cost
of the attorney tine.

M5. BEHR provided the follow ng sectional analysis of Version S.
She explained that Section 1, subsection (a) recognizes the
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al ready-existing statutory authority of the Legislative Affairs
Agency to review any regul ation. She highlighted that Section
1, subsection (a), also specifies that the review will be done
by an attorney in order to provide clarity. Therefore, one
would want to ensure that attorneys are reviewing things that
make the nost cost-effective sense to review, rather than the
policy decisions that are appropriate for the legislators to
revi ew. Wth the aforenentioned in mnd, a priority order of
reviews was established in Section 1, subsection (b). She
poi nted out that Section 1, subsection (b)(1), avoids the review
of routine regulations. Section 1, subsection (b)(2), focuses
on regulations the legislature has decided inplicates major
policy devel opnent. She explained that an exanple of the
af orenentioned would be that a standing commttee, the Joint
Commttee on Admnistrative Regulation Review, or Legislative
Council would indicate to Legislative Legal and Research
Services that specific regulations would be appropriate to
reviewwth regard to maj or policy devel opnent.

Nunber 1937

M5. BEHR continued with Section 1, subsection (c), explaining
that state agencies will send electronic copies of regulations
to those entities specified in Section 1, subsection (c)(1)-(4).
She explained that if HB 424 passes, she wll talk with the
director of the Legislative Affairs [Agency] wth regard to
setting up designated mmil boxes for certain regulations, and
the state agencies will then be informed of the address for
particular regul ations. Ms. Behr turned to Section 1,
subsection (d), and explained it with the follow ng exanple. |If
the legislature prefers to have a special session and have staff
working on legislation, the legislature can do so. In such a
situation, legal counsel would say that the regulation reviewis
of a lower priority for the tine period. The phrase on page 2,
line 11, allows the priorities to be set. On page 2, lines 14-
18, is [a provision] that avoids attorneys getting involved in
policy reviews. Al so, the list doesn't include the revising of
regul ati ons.

M5. BEHR noved on to Section 1, subsection (e). She expl ai ned
that the sponsor and his staff indicated the need for a dial ogue
in doing regulations and only issuing sonething in witing if
there is a disagreenent on the |egal standards to be used or if
the regulation doesn't neet the standards in the |egislation.
Therefore, if Legislative Legal and Research Services doesn't
believe there is a problemwth the regulation, then there won't
be a witten docunent. Furthernore, if Legislative Legal and
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Research Services does raise a |legal concern and the [Departnent
of Law] agrees that there is a legal concern and changes the
regulation in question, then there is no witten docunent.
However, if there is a disagreenent [between Legislative Lega
and Research Services and the Departnment of Law], there will be
a witten docunent that is sent to the Departnment of Law, the
i npacted state agency, the Joint Commttee on Admnistrative
Regul ati on Review, the President of the Senate, and the Speaker
of the House.

Number 1805

M5. BEHR continued wth Section 1, subsection (f), which
specifies that if the assigned attorney finds that the [proposed
regul ation] may be inconsistent with |egislative intent and thus
it would be appropriate to have additional oversight hearings,

the attorney will notify the Joint Committee on Administrative
Regul ati on Review, the President of the Senate, and the Speaker
of the House. She stated that the |egislative oversight could

result in oversight hearings and a nore detailed review by the
staff of the Joint Commttee on Admnistrative Regulation
Revi ew. Section 1, subsection (g), places a limt on the
Legislative Affairs Agency with regard to the release of any
information. The aforenentioned addresses the fact that because
Legislative Legal and Research Services doesn't have an
attorney-client relationship wth executive branch staff, there
is an argunent that anything drafted by Legislative Legal and
Research Services would cone out into the public forum
However, since the intent is to have an informal dialogue and
correct errors before regulations are finalized, the goal of
Section 1, subsection (g), is that information wouldn't be
rel eased by Legislative [Legal and Research Services].

M5. BEHR turned to Section 1, subsection (h), which was pronpted
by concerns regarding whether the process has to be stopped or
suspended while waiting for the Legislative Legal and Research
Services' review. This subsection clarifies that there is no
suspensi on of the regulation process. Ms. Behr highlighted the
second sentence in Section 1, subsection (h), which says
"Suggestions for changes to a proposed regulation made by the
Legislative Affairs Agency are not binding on a state agency.”
The aforenentioned |anguage recognizes that there 1is a
separation of powers issue and if [the l|legislature] decides to
go a different way, the legislature always has the option of
passing a statute to say that the regulation is inappropriate.
Utimately, the legislature has power over any state regulation,
she sai d. Section 1, subsection (i), addresses a situation in
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which the Legislative Legal and Research Services can't conduct
a legal review due to staffing issues or because of special
session priorities. In such cases, no one can challenge the
failure of the agency to conduct a | egal review.

M5. BEHR pointed out that Section 1, subsection (j), doesn't
include the Board of Fisheries and the Board of Gane in the
expedited priority review because of the uni que processes of the
t wo. She highlighted that the public process of the Board of
Fisheries and the Board of Gane is one in which any person can
pl ace a proposal before the board. Section 1, subsection (k),
is merely a definitions section.

M5. BEHR nobved on to Section 2, which addresses the Public
Records Act. She explained that Section 2 basically specifies
that if there is witten notification or e-nmail correspondence
bet ween the Departnent of Law and Legislative Legal and Research
Services regarding the process, the public can't obtain a copy

of that notification through a public records request. She
|likened this to the protections the legislature has wth
Legi sl ative Council. She reiterated that if a regulation still
has problens, legislation can still be passed to change it. She
then turned to Section 3, which pertains to the Admnistrative
Procedure Act (APA). Section 3 requires state agencies to send
the electronic docunents indicated. She highlighted that the
inportant part of this section is that the review will begin

concurrently with the public comment period. The aforenentioned
was done as a cost-contai nment neasure. M. Behr noted that the
fiscal note for this legislation has decreased considerably due
to the changes enconpassed in [Version §].

Nunmber 1563
REPRESENTATI VE HOLM speaking as the sponsor, explained that his

goal is to reestablish oversight of the rul emaking process. He
highlighted that [Version S] specifies that it is the |ast

iteration [of a regulation] that wll go to the public for
coment . He characterized the aforenentioned as a good step
toward mnimzing conplaints about regulations. Representati ve

Hol m offered his belief that it's inportant for the legislature
to continue to maintain its legislative oversight of |aws that
are drafted, including those that are pronul gated by regul ation.

REPRESENTATI VE HOLM then asked why the review response isn't
going to the sponsor of the |egislation.

HOUSE JUD COW TTEE -45- March 3, 2004



M5. BEHR recalled that one of the work drafts did include
notification of the sponsor of the |egislation.

M5. COITING informed the conmttee that Representative Ogg had
suggested that consultation with the legislation's sponsor isn't
per m ssi bl e. She noted that Tamara Cook, Director, Legislative
Legal and Research Services, agreed and suggested that that
ref erence be renoved.

REPRESENTATI VE OGG explained that when the courts review
regul ations or statute, the witten record is reviewed. The
witten record reports when the intent is narrowed. However, if
the sponsor is talked to after the fact, the sponsor is |ooking
at it with different eyes, and so the subjectiveness of the
review process is |lost.

[Chair McGuire turned the gavel over to Representative Sanuel s. ]

M5. COITING relayed that M. Cook informed her that once
|l egislation is submtted to Legislative Legal and Research
Services, it's no longer the property of the sponsor. However,
Ms. Cotting pointed out that nothing in this CS prohibits the
sponsor from having input in the process along the way.

Number 1353

REPRESENTATI VE HOLM noved to adopt the proposed commttee
substitute (CS) for HB 424, Version 23-LS0732\S, Cook, 3/2/04
as the work draft. There being no objection, Version S was
before the committee.

REPRESENTATI VE GRUENBERG di rected attention to page 2, lines 23-
26, and page 2, lines 28-29. He noted that in the interim when
there is an election year, things are in total disarray and the
Speaker of the House and the President of the Senate are likely
to change. He nentioned that AS 24.20.065 requires legislative
| egal counsel to annually examne admnistrative regulations.
Therefore, there is already a process. Representative G uenberg
recalled from his past tenure wth the legislature that
Legislative Legal and Research Services annually published a
book that was provided to the House Judiciary Standing
Committee. Every year the House Judiciary Standing Committee
woul d have a hearing and review the cases [dealing wth statute
and regul ations]. Sonetinmes, he relayed, legislation would
result from that review Representative G uenberg asked if Ms.
Behr woul d have a problemw th that provision into HB 424.
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MS. BEHR noted that although she hasn't spoken with the sponsor
on this matter, it is her inpression that AS 24.20.065 cones
later in the process, after the courts have reviewed [the
statute or reqgqulation]. This [legislation], however, proposes a
review much earlier in the process. She noted her hope that the
|l egal opinions from Legislative Legal and Research Services
would conme out during the public comment period so that the
regul ati ons coul d be inproved.

REPRESENTATI VE GRUENBERG inquired as to how this process would
unfold in the interimof an election year.

M5. BEHR said that sending the information to the Departnent of
Law is absolutely necessary because it provides |legal advice to
the state agency, which needs the information in order to fix
the regul ation. She pointed out that the Joint Conmittee on
Adm nistrative Regulation Review is a joint commttee of both
bodies and is staffed during the interim Addi tional ly, Ms.
Behr remarked, the President of the Senate and the Speaker of
the House are probably the two nost active positions in the
| egi slature during the interim Wth regard to including
Legislative Council, M. Behr said that she didn't have a |ega
problemw th that but would have to discuss it with the sponsor.

REPRESENTATI VE CGRUENBERG turned attention to page 2, line 18,
and pointed out that often a regulation is pronul gated pursuant
to several statutes. Therefore, he suggested changing the
| anguage to refer to "the applicable statutes”.

M5. BEHR renarked that the commttee mght want to talk with its

| egi sl ative |egal counsel, which took care in reviewing the
current |anguage to ensure that the standards [the Departnent of
Law uses] match the standards specifi ed. Furthernore, there is

al ready statute that specifies that singular equals plural and
pl ural equal s singul ar.

Number 1030

REPRESENTATI VE GRUENBERG noved Conceptual Amendnent 1, as
fol | ows:

Page 2, line 18,

Del ete "statute"
I nsert "applicable statutes”
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REPRESENTATI VE GRUENBERG noted that he is offering Conceptual
Amendnment 1 subject to review of Legislative Legal and Research
Servi ces.

REPRESENTATI VE OGG obj ect ed.

REPRESENTATI VE HOLM said that he had no opinion on Conceptual
Amendnment 1, but nmentioned that per M. Behr's coments
Conceptual Amendnent 1 seens redundant.

REPRESENTATI VE GRUENBERG i ndi cated that the caveat regarding the
Legislative Legal and Research Services review of Conceptua
Amendnent 1 includes, "if it's in order, they can change it, and
if it's redundant, they can drop it out."

REPRESENTATI VE OGG wi t hdrew hi s obj ection.

REPRESENTATI VE SAMJELS asked whether there were any further
objections to Conceptual Anmendnent 1. There being none,
Conceptual Amendnent 1 was adopt ed.

Number 0984

REPRESENTATI VE GRUENBERG turned to Anendnent 2, which read
[original punctuation provided]:

Page 1, line 3: After "Act;" insert the foll ow ng:

repealing obsolete provisions of |aw concerning
| egi sl ative annul ment of regul ati ons and review,

Page 3, Line 19: Insert new bill section 5 and
renunber sections accordingly:

*Sec. 5. AS 44.62.320 is repeal ed.

REPRESENTATI VE GRUENBERG informed the committee that AS
44.62.320(a) is wunconstitutional per the AL.I.V.E. Voluntary
case. Representative G uenberg explained that originally he was
going to repeal AS 44.62.320(a). However, upon learning from
Ms. Cotting that AS 44.62.320(b) isn't observed, he decided to
repeal that subsection as well.

M5. COITING said she'd discussed this repeal wth Dave
Stancliff, Staff to Representative Gene Therriault, Chair, Joint
Commttee on Adm nistrative Regulation Review, who'd said that
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repealing all of it would be fine because it's unconstitutional.
She confirmed that AS 44.62.320(b) isn't observed.

REPRESENTATI VE GRUENBERG interjected that there is a conformng
title anmendnent.

M5. BEHR said that she has no |egal objection to Anmendment 2 as

it clarifies the statutes. However, she renmarked, whether this
matter should be dealt wth in this legislation or in the
revisor's bill is sonething upon which she couldn't coment.
Number 0850

REPRESENTATI VE SAMUJELS, al though no formal notion was nade, upon
determning that there were no objections to Amendnent 2,
announced that Amendnment 2 was adopt ed.

Number 0839

REPRESENTATI VE GRUENBERG noved to report the proposed CS for HB
424, \Version 23-LS0732\S, Cook, 3/2/04, as anended, out of
commttee [with individual recomendations and the acconpanying
fiscal notes].

REPRESENTATI VE GARA asked about the fiscal notes.

REPRESENTATI VE HOLM rel ayed that one of the fiscal notes is for
$98, 000.

Number 0817

REPRESENTATI VE GARA expressed the need to ensure that the
Legislative Affairs Agency has the power to perform this
regul atory review. However, he also wanted to ensure that when
the workload of Legislative Legal and Research Services is heavy
with other priorities, then reviewing regulations wouldn't be

[required]. Representative Gara suggested that that fiscal note
could be lowered to zero if, on page 2, line 12, the word
"shall" is changed to "may". The current |anguage requires that

at |l east one attorney be assigned to review regul ations.

REPRESENTATI VE SAMUELS poi nted out that on page 1, line 6-7, the
| egislation specifies, "The Legislative Affairs Agency nmay
review ...." Therefore, there is no [mandate] to review the
regul ations and, thus, if there is no review, there would be no
attorney tine used.
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M5. COITING offered her belief that with Representative Gara's
proposed | anguage change, there would be an indeterm nate fisca
not e. She said that an indeterm nate fiscal note is even nore
difficult for the House Finance Conmttee to address.

Nunber 0711

KARLA SCHOFI ELD, Deputy Director, Legislative Admnistrative
Services, Legislative Affairs Agency, explained that after
reviewing the legislation wth Legislative Legal and Research
Services and the executive director of the Legislative Affairs
Agency, it was determined that there isn't enough staff to
review nore than perhaps one regulation a year. Because the
| egi slature could want a review of nore than one regulation a
year, the fiscal note reflects the cost of the addition of one
attorney who coul d be assigned regul ati ons revi ew.

REPRESENTATI VE GARA nmintained his belief that use of "shall" on
page 2, line 12, requires a certain anmount of regulation review
when perhaps the agency should be given discretion [in
reflection of its workl oad].

REPRESENTATI VE SAMUELS expressed concern that if Legislative
Council says there is the need to re-prioritize, then it should
be al | owed.

REPRESENTATIVE OGG opined that it is only once the "my"
| anguage on page 1, line 7, is triggered that the mandatory
| anguage cones into play. Furthernore, on page 2, lines 11-13,
the caveat of "Wthin available staff resources and priorities
set by the legislative council” cones previous to the "shall™
| anguage. Therefore, Representative Ogg said that he didn't see
the need for Representative Gara's suggested change.

REPRESENTATI VE HOLM i ndi cat ed agreenent with Representative Ogg.
REPRESENTATI VE GARA wi t hdrew hi s suggested change.

Nunber 0539

REPRESENTATI VE OGG noved to report the proposed CS for HB 424,
Version 23-LS0732\S, Cook, 3/2/04, as anended, out of conmttee
with individual recomrendations and the acconpanying fiscal
[ notes]. There being no objection, CSHB 424(JUD) was reported
fromthe House Judiciary Standing Commttee.

ADJ OQURNMVENT
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Number 0521

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 5:15 p. m
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