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W TNESS REG STER

DOUG WOOLI VER, Admi ni strative Attorney

Adm nistrative Staff

O fice of the Adm nistrative Director

Al aska Court System (ACS)

Anchor age, Al aska

PCSI TI ON STATEMENT: Presented HB 451 on behal f of the ACS.

LEONARD R. DEVANEY |11, Judge

4th Judicial District Bethel

Superior Court

Al aska Court System (ACS)

Bet hel , Al aska

POSI TI ON STATEMENT:  During di scussion of HB 451, encouraged the
commttee to support continued funding of therapeutic courts.

STEPHANI E E. JOANNI DES, Judge
3rd Judicial District Anchorage
Superior Court

Al aska Court System (ACS)
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Anchor age, Al aska
POSI TI ON STATEMENT: During discussion of HB 451, related the
success she has observed in Anchorage's therapeutic court.

LI NDA W LSON, Deputy Director

Publ i c Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 451.

JON BI TTNER, St aff

to Representative Cheryll Heinze

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HCR 29 on behalf of the sponsor,
Represent ati ve Hei nze.

JANET McCABE, Chair

Partners for Progress

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HCR 29, reviewed the
success of the Anchorage Wl |l ness Court.

KEI TH A. TEEL, Attorney

Co-Chair, Legislative Practice G oup

and Chair, Tobacco Practice G oup

Covi ngton & Burling

Washi ngt on, DC

POSI TI ON STATEMENT: Assisted wth the presentation of HB 468
and responded to questions.

JENNI FER APP, Al aska Advocacy Director

Anerican Heart Association

Anchor age, Al aska

POSI TI ON  STATEMENT: Testified in opposition to HB 468,
suggested sone alternative | anguage, and responded to questi ons.

EM LY NENON, Al aska Advocacy Director

Aneri can Cancer Society (ACS)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 468 provided
comments and responded to a question.

PAI GE HODSON
Anchor age, Al aska
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POSI TI ON STATEMENT: During discussion of HB 385, related her
personal experience which led her to bring this issue to Chair
McGui re, sponsor.

ALLEN M BAILEY, Attorney at Law

Anchor age, Al aska

POSI TI ON STATEMENT: Speaking as a famly law attorney and the
Vice-Chair of the Anerican Bar Association's Famly Law Section
Donestic Violence Commttee, urged the <conmttee to pass
[ Version Q of HB 385].

TRACY GOULD

Anchor age, Al aska

PCSI TI ON  STATEMENT: Testified that HB 385 would be valuable
toward changing these [friendly parent] |aws.

KI MBERLEE VANDERHOOF, Program Director

Careline Crisis Intervention

Fai r banks, Al aska

POSI TI ON STATEMENT: Urged the conmttee to pass HB 385.

G d PILCHER
Ket chi kan, Al aska
POSI TI ON STATEMENT: Requested that the conmttee pass HB 385.

ROSI TA TWAI M

Ket chi kan, Al aska

POSI TI ON STATEMENT: During discussion of HB 385, relayed that
the | aws shoul d be changed to protect children.

DENNI S L. McCARTY, Attorney at Law
Ket chi kan, Al aska
POSI TI ON STATEMENT: Testified on HB 385.

KERRY RASMUSSEN
Ket chi kan, Al aska
POSI TI ON STATEMENT: Expressed hope that HB 385 woul d pass.

LANETTA LUNDBURG

Ket chi kan, Al aska

POSI TI ON STATEMENT: Her testinony that HB 385 is very inportant
and needs to be closely reviewed was read by Jessica Stone.

CHRI STI NE McLEOD PATE, Mentoring Attorney

Al aska Network on Donestic Violence and Sexual Assault (ANDVSA)
Sitka, Al aska
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POSI TI ON STATEMENT: Thanked the commttee for allowng her to
speak in favor of HB 385.

ALVI N CARR

Ket chi kan, Al aska

POSI TI ON STATEMENT: Congratul ated the commttee for its efforts
on HB 385.

LAURI E BROMNLEE, court-appoi nted speci al advocate (CASA)
(No address provided)
POSI TI ON STATEMENT: Testified in support of HB 385.

CODY RICE, Staff

to Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: O fered conments and responded to questions
during discussion of HB 342 on behalf of the sponsor
Representative Gatto.

ACTI ON NARRATI VE

TAPE 04-30, SIDE A
Number 0001

CHAIR LESIL MGIRE called the House Judiciary Standing
Commttee neeting to order at 1:10 p.m Represent ati ves
McGQuire, Anderson, Holm Ogg, Sanuels, Gara, and G uenberg were
present at the call to order.

HB 451 - THERAPEUTI C COURTS

Nunmber 0088

CHAI R McGUI RE announced that the first order of business would
be HOUSE BILL NO 451, "An Act relating to therapeutic courts;
and providing for an effective date.”

Number 0092

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Al aska Court System
(ACS), explained that HB 451 was introduced by the House Rules
Standing Committee by request of the ACS M. Wooliver
paraphrased portions of the witten sponsor statenent, which
read in part [original punctuation provided]:
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HB 451 extends the termnation dates for two pilot
t herapeutic court progranms until after a planned study
of those courts has been conpleted and reviewed by the
| egi slature. The bill also renobves a sunset clause on
the Anchorage superior court judge position that was
added, in part, to adm nister one of those therapeutic
courts.

In 2001 the legislature passed HB 172, whi ch

est abl i shed fel ony-1evel t herapeutic courts in
Anchorage and Bethel. Each court was set up as a
pil ot program scheduled to run for three years. The

Anchorage court admts those with a felony conviction
for driving wunder the influence of an alcoholic

beverage, inhalant, or controlled substance (DU).
The Bethel <court admts those convicted of either
felony DU or certain felony drug offenses. The

findings section of HB 172 explained the purposes of
t hese courts:

The purposes of therapeutic courts are lasting
sobriety of offenders, protection of society from
al cohol -related and drug-related crinme, pronpt
paynent of restitution to victinms of crines,
effective interaction and use of resources anong
crimnal justice and community agencies, and
| ong-term reduction of costs relating to arrest,
trial, and incarceration.

MR. WOOLI VER pointed out that these two felony DU courts were
| argely nodel ed after the pioneering work done by Judge Janmes N.
Wanamaker, Anchorage District Court, who has a m sdeneanor
wel | ness court that deals with m sdeneanant al cohol defenders.
This therapeutic court grew out of a trial judge's frustration
wth a system that doesn't work for those wth significant
al cohol abuse probl ens. M. Wooliver said that Judge Wananaker
has had a great deal of success with his wellness court, adding
that the desire of Judge Wanameker and Brian Porter, fornmer
Speaker of the House of Representatives, was to determ ne
whether the success at the m sdenmeanant |evel could Dbe
replicated at the felony |evel.

Number 0301

MR, WOCLIVER returned to the sponsor statenent and paraphrased
the follow ng portions of it [original punctuation provided]:
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In order to determne the effectiveness of these
courts the Judicial Counci | was charged wth
eval uating them and publishing a study for legislative
revi ew. Unfortunately, both the Anchorage and Bet hel
prograns  sunset long before the evaluation is
scheduled to be conpleted and, because the report is
to be published in July, many nonths nore before the
| egislature has an opportunity to review that

eval uati on. | f the legislature |ooks at t he
eval uation study and decides that the prograns should
continue, it wll be too late; both prograns would

have ended nore than a year earlier.

In order to fix this problem HB 451 extends the
termnation date of the pilot progranms until after the
| egi slature has had an opportunity to review their
ef fecti veness.

House Bill 451 also renpbves a sunset clause in HB 172
that will term nate the Anchorage superior court judge
position that was added by that bill. The new j udge

was necessary not only to do the wrk of the
t herapeutic court but also to help absorb the grow ng
felony caseload in Anchorage. The sunset clause wl|
take effect this sumer at the same tine the
therapeutic court program is scheduled to end. Not
only will that nmean the end of the felony therapeutic
court, it will also nean that Anchorage w Il have one
| ess judge for other superior court work. The
therapeutic court judge in Anchorage spends nost of
her time on general superior court work unrelated to

t herapeutic court cases. If we lose the judicial
position it wll inpact all superior court cases in
Anchor age.

The loss of a superior court judge in Anchorage wl|
return us to the nunber of judges initially
established in 1984. Since that tine the felony
caseload in Anchorage has increased approximately
100% W sinply cannot afford to lose a superior

court position in Anchorage and to return to a |evel
of judicial coverage that was appropriate 20 years
ago.

Number 0540
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LEONARD R. DEVANEY 111, Judge, 4th Judicial District Bethel,
Superior Court, Alaska Court System (ACS), informed the
commttee that he spends approximately 80 percent of his tine
dealing with the general superior court caseload. He noted that
the Bethel judicial district is the third highest in the state
with regard to the nunber of trials. Judge Devaney noted that
his court, which started in June 2002, has had 55 people enter
the program seven of which are to graduate [soon] and another
seven are expected to graduate June 1st. The court has
experienced wonderful success. About 100 percent of the cases
i nvol ve al cohol or drugs, he noted. Judge Devaney showcased a
recent 65-year-old graduate who had 11 DU's, three m sdeneanor
assaults, one felony assault, a couple of crimnal trespasses,
and a few disorderly conducts. This gentleman has renai ned
sober for two years now and is working. Judge Devaney concl uded
by encouraging the conmttee to support continued funding so
that the courts can determ ne whether the therapeutic courts are
as successful as is believed.

Nunber 0716

STEPHANI E E. JOANNI DES, Judge, 3rd Judicial District Anchorage
Superior Court, Al aska Court System (ACS), encouraged conmttee
menbers to observe these therapeutic courts. She highlighted
that judges, prosecutors, and defense attorneys throughout
Al aska are constantly frustrated by recidivism The therapeutic

courts are actually working, she related. Across the country
there are over 1,000 drug courts, after which the therapeutic
courts are nodeled, in operation. The results in Al aska are

consistent with those in the Lower 48. Judge Joannides rel ated
that in Anchorage's therapeutic court, she has seen nothers
reunited with their children and pregnant wonen not drinking
during their pregnancy. She recalled that about two-thirds of
those in her program are repeat felony offenders. "I could go
on and on about the successes and the fact that these courts are
really rebuilding the lives of people who have very little
hope, " she said.

Nunmber 0934
LI NDA WLSON, Deputy Director, Public Defender Agency (PDA),

Department of Admnistration (DOA), announced support for HB
451. She said she believes it's inportant to continue the two

[therapeutic courts] until the results of the study are
avai |l abl e. Ms. WIson assured the commttee that therapeutic
courts aren't an easy way for defendants because a lot of work
and commtnent is required of the defendant. Ms. W1 son
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reiterated support for HB 451, adding that [the PDA] supports
t herapeutic courts in general.

Number 1030

REPRESENTATI VE ANDERSON noved to report HB 451 out of commttee
with individual recomendations and the acconpanying fiscal
not e. There being no objection, HB 451 was reported from the
House Judiciary Standing Commttee.

HCR 29 - SUPPORT THERAPEUTI C COURTS

Number 1055

CHAI R M@U RE announced that the next order of business would be
HOUSE CONCURRENT RESOLUTION NO. 29, Relating to support for
therapeutic courts for repeat driving while under the influence
of f enders.

Nunber 1067

JON BITTNER, Staff to Representative Cheryll Heinze, Al aska
State Legislature, presented HCR 29 on behalf of the sponsor,
Representative Heinze, as follows:

Al coholism in Alaska is a serious and inmmed ate
pr obl em Conventional nethods of dealing with repeat
of fenders under the influence of alcohol aren't
effective and are prohibitively expensive.

The largest supplier of nmental health care in Amrerica
today is the correctional system This is both
ineffective and expensive. People wth substance
abuse problens aren't going to be cured or hel ped by
| ocking them away with few if any treatnent options
and then releasing them after they've served their
tinme. The average cost of traditional incarceration
is roughly $113 per person per day. Over an 18-nonth
period, which is the length of the wellness court's
treatment program that adds up to over $60, 000.
Conpare that with the daily cost of the wellness court
which is about $22 per day or roughly $11,000 over the
18-nmonth treatnent period, about half of which is paid
by the state. You see a savings of around $50, 000 per
of f ender.
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The best way we have of treating people wth
addi ctions are therapeutic courts. \Wile the alcohol -
rel ated recidivism rate for a conventi onal
i ncarceration of alcohol and drug abusers is sonmewhere
around 67 percent nationwide, the recidivism rate of
wel | ness court graduates is about 25 percent. Thi s
disparity in success rates is attributed to the use of
Nal trexone, a drug that inhibits alcohol cravings,
coupled with community-based treatnent prograns and
cognitive-behavioral therapy. In order to treat
soneone with an addiction, you have to treat the
cause. To be nost effective, the comunity as a whole
must be invol ved.

House  Concurrent Resolution 29 asks that t he
| egi slature show its support for therapeutic courts’
effectiveness in dealing with [driving under the
i nfluence (DU )] crine. It also asks the Departnent
of Law and the Public Defender Agency to actively
participate in the startup of therapeutic courts in
areas with high instances of DU offenders where there

is local support for therapeutic courts. Ther apeuti c

courts are effective, conparatively inexpensive, and

easy to inplenent. | urge your support of HCR 29.
Nunber 1175

JANET MCABE, Chair, Partners for Progress, announced support
for HCR 29 as well as for all therapeutic courts. She noted
that the comm ttee packet should include the 2003 update on the
Anchorage well ness court run by Judge Janmes N. Wanamaker. There
is three years of data conpiled by the Justice Center [College
of Health & Social Wlfare] at the University of Al aska

Anchor age. This data illustrates that the [Anchorage] well ness
court reverses the pattern typical of those who are sent to jai

or treated in the traditional manner. In Anchorage, 75 percent
of the those [charged with] felony driving under the influence
(DUI) are likely to reoffend and return to jail. The
af orenentioned is an expensive cycle. However, 75 percent of

those who have graduated three years ago from the [Anchorage
wel | ness court] have been successful wth avoiding recidivism
Furthernore, of the 13 graduates in 2003, none have reoffended.
Ms. MCabe noted that those [who participate in the Anchorage
wel | ness court] are the core repeat offenders for DU

M5. MCABE informed the commttee that the Anchorage well ness
court is a tough program Participants in the program have to
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remai n al cohol- and drug-free for 18 nonths, during which the
Anchorage Police Departnment (APD) nonitors them with a bracel et
that tests the blood for alcohol. Furthernore, participants
take Nal trexone, which quells the craving for alcohol initially.
Therefore, participants are able to stop thinking about drinking

and actively participate in treatnent. The participants are
kept busy with the Al coholics Anonynous (AA) neetings, neetings
with others taking Naltrexone, and various other neetings. "By

the end of 18 nonths, they are genuinely changed people," she
said. M. MCabe said this program produces better citizens and
saves the public noney. She noted that half of the cost of the
programis paid for by the participant, which is viewed as part
of the therapy.

Nunber 1488

REPRESENTATI VE ANDERSON noved to report HCR 29 out of commttee
with individual recommendations and the acconpanying zero fisca
not e. There being no objection, HCR 29 was reported from the
House Judiciary Standing Commttee.

HB 468 - APPEAL BONDS: TOBACCO SETTLEMENT PARTI ES

Number 1524

CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 468, "An Act relating to the amount of the bond
required to stay execution of a judgnent in civil litigation
involving a signatory, a successor of a signatory, or an
affiliate of a signatory to the tobacco product Master
Settlement Agreenment during an appeal; amending Rules 204 and
205, Alaska Rules of Appellate Procedure; and providing for an
effective date.”

Nunber 1528

REPRESENTATI VE ANDERSON, speaking as chair of the House Labor
and Comrerce Standing Commttee, sponsor of HB 468, said that
the tobacco Master Settlenent Agreenent ("MSA") is wvitally
inportant to Alaska and to the other 45 states who are parties

to that settlenent. It delivers mllions of dollars in revenues
to Alaska annually, and wll continue to do so for years to
cone. However, the continued receipt of these funds s
threatened by the huge judgnents being awarded against the
tobacco conpanies funding the settlenent. Def endants facing
such judgnments al nost always have a right to appeal and, in may
cases, their appeals are successful in obtaining a reduced
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judgment or in overturning the judgnent entirely. But in order
to stay the execution of a noney judgnent on appeal, a defendant
must post a supersedeas - or "appeal” - bond, which, in the
di m ni shing nunber of states not having |limts on appeal bonds,
usual ly equals the anount of the judgnment. In Al aska, the bond
required is ordinarily the anount of the judgnent remaining
unsatisfied, plus appeal costs and interest. But Al aska courts
are permtted to set the bond in a different amount for good
cause shown, neaning judges may set the bond at an anount
exceeding the total judgnent.

REPRESENTATI VE ANDERSON went on to say that if a conpany cannot
afford to post a bond in the ambunt set by the court, the end
result is that the conmpany may be forced to file for bankruptcy
- which carries with it an automatic stay of the debtor's
obligation to pay its creditors - in order to stop the plaintiff
from taking its assets during the appeal. Such a stay could
di srupt paynents by the conpany, including paynents to Al aska
and the other states under the MSA. This problem has been nost
vividly denonstrated by the ongoing [Engle v. R J. Reynolds
Tobacco Conpany] case in Florida, in which a class of snpkers
was awarded $145 billion in punitive danages. Had there not
been an appeal-bond cap in place at that tinme, the defendant
t obacco conpanies would clearly have gone bankrupt, resulting in
the termnation of all MSA settlenent paynents nationw de, and
precluding the ability to pursue a fair and orderly appeal.
However, because Florida had previously enacted bond-cap
| egislation, the settlenent paynents continued during the
appeal, and the appellate court ultimately rejected and reversed
the verdict inits entirety.

Nunmber 1669

REPRESENTATI VE ANDERSON remarked that to date, 26 states have
recognized the possibility of enornous appeal bonds causing
signatory conpanies to be unable to neet their obligations to
the states wunder the MSA,  and these states have passed

| egislation or anmended court rules to limt the size of the
required bond in cases involving |arge judgnents. In addition

5 other states do not require a defendant to post a bond at al

during an appeal. Sonme states have passed | egislation applying
broadly to all Ilitigants, while other states have passed nore
limted | egi sl ation appl yi ng only to MSA  signatories,
successors, and affiliates. The bond limts range from $1

mllion to $150 nillion. Nearly all of the statutes include a
provision allowing for a higher bond anmount, up to the full
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value of the judgnent, if the <court determnes that the
appel lant is dissipating assets to avoid paying a judgnent.

REPRESENTATI VE ANDERSON said that HB 468 inposes a limt of $25
mllion on the supersedeas bond that MSA signatories,
successors, and affiliates nust post to stay the execution of a
judgment in Alaska. This bond Iimt would not change any ot her
aspect of the law - for exanple, the rules by which the trial is
conducted, or who ultimately wins or loses the lawsuit - or
affect the rights of the plaintiffs to recover the full damages
to which they are entitled if the judgnent is upheld on appeal

Plaintiffs are also protected by the provision in the proposed
| egislation that allows the court to require a bond anmobunt up to
the value of the judgnent if the appellant is dissipating its

assets to avoid paying a judgnent. House Bill 468 would not,
therefore, injure plaintiffs in any way, and it would protect
the state by ensuring it wll continue to receive its MSA
paynments while the tobacco conpanies fully appeal any adverse
j udgmnent . In conclusion, he noted that the Senate Judiciary
Standing Committee has reported the conpanion bill out of
committee.

REPRESENTATI VE GRUENBERG not ed the presence of a typo on page 1,
line 7; it currently refers to AS 43.53 but it should instead
refer to AS 45.53. He suggested that the drafter correct that
error.

CHAIR MQG@UJRE indicated that there would be a technica
anendnent to fix that error.

Nunber 1801

KEI TH A TEEL, Attorney, Co-Chair, Legislative Practice G oup
and Chair, Tobacco Practice Goup, Covington & Burling, noted
that he has been involved "in this effort around the country”
for the last three or four years. He said:

| represent the four original tobacco conpanies that
signed the Master Settlenment Agreenent with Al aska and
the other states. And those conpanies are Philip
Morris [l ncorporated]; Lorillard Tobacco Conpany;
Brown & WIIlianson Tobacco Corporation; and R J.
Reynol ds Tobacco Conpany. Those conpanies are quite
interested in trying to ensure that the MSA, the
Master Settlenent Agreenent, continues in force - that
not hi ng happens to nmess it up, frankly. And that may
sound a little strange because they were sued by a |ot
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of states and, ... under this agreenent, they're

required to pay a lot of noney. But frankly, having
lived through the experience, the conpanies really
believe ... it's a better world, with these paynents

being made and the obligations they made under the
[ MSA] being honored, than a situation where the states
are all suing the industry.

And so ... ny clients would very nmuch like to live up
to their obligations under the [MSA]. ... For us, this
is about the catastrophic situation where a piece of
litigation just gets so ... out of control that it
produces a verdict that is inpossible or at |east next
to inpossible to bond, to post an appeal bond. And

while that sounds a little farfetched, it indeed
(indisc. - coughing) in the last four years of this
i ndustry. Once was in a case called Engle, down in
Florida, in 2000, that resulted in a verdict of $145
billion, and under the then-existing law in Florida,

the conpanies would have been required to post an
appeal bond of $181 billion, which is sinply not
possible; there is not a conmercial market nore than

about $10 billion in the world, total, for appeal

bonds, and the npbst any one conpany could get in the

way of a commercial appeal bond is perhaps $2 billion.
Number 1925

MR TEEL conti nued:

So there's sinply not a market for appeal bonds of
[this] size. (I'ndisc.) that judgnent, as was noted
was conpletely reversed |last My and went away, but
had the conpani es been required to post an appeal bond
under the previously existing Florida law, they would
have been forced to seek a stay through sone other
means than posting a bond. And the only other way we
know of is to declare bankruptcy, and the problemwth
a bankruptcy filing is that it does produce an
automatic stay of all paynent obligations but it's

indiscrimnate; it wouldn't just prevent us from
having to pay a judgnent while we appeal, it would
prevent us from being able to make paynents under the
[ MBA] . And that would ... present a serious problem

for all the states in this country that rely, for a
| ot of different budgetary reasons, on these funds.
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As a result of that concern, the Florida |egislature
chose to (indisc. - paper rustling) limt of a $100
mllion, and that allowed the conpanies to post a bond
and to go ahead and appeal. Last year, the other case
arose, which was in Illinois, and that case resulted
in a judgment of $10.1 billion. It was a consumer
fraud case; there was all sorts of evidence that was
put into the case that suggested that the conpanies
had mslead the public in saying that ... so-called
"light" cigarettes - low tar and nicotine cigarettes -
are safe, and the contention of the plaintiffs was
that they were not, or not any safer than regular
cigarettes.

And in that case, which was tried not to a jury but to
a judge, the judge ordered $10.1 billion and then
ordered that a $12 billion bond be posted, under
[I'linois law, in order to prevent the plaintiffs from
executing while the defendants sought to appeal the
j udgnent . What happened next was a |engthy dispute
that at one point involved 37 attorneys general from
other states, including Al aska, filing a petition with

the courts in Illinois saying, "Please allow a |ower
bond. " And it wultimately got to the state suprene
court before the supreme court allowed (indisc. -
coughing) $6.8 billion. Still a mammoth anmount and
sonething that could not be repeated. So that's the
hi story here. There are two cases, that but for, in

the one, the legislature reducing the bond, and, in
the other, the conpany sonehow scraping together the
ability to post a $6.8 billion bond, there would have
been a bankruptcy situation.

Nunber 2021
MR TEEL went on to say:

And that bankruptcy would have stopped paynents in
those states under the [MSA] and in every other state
under the [MSA]. The stay, as | say, IS
i ndi scrim nate. This background ... probably should
be augnmented by just talking for a mnute about what
appeal bonds are for anyway. Appeal bonds are a
creature of, really, a long history in the United
States; they've been around, in sone states, since the
early 1800s. And ... frankly, when | think of appeal
bonds, | think of a tinme when Abraham Lincoln was
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practicing law and a defendant could literally hop on

his horse and ride out of town without ... paying a
judgnment. ... Cass actions did not exist in a tine
when appeal bonds (indisc. - paper rustling); these
massive punitive danage judgnents didn't exist. And

the result was that nobody contenplated the kinds of
massi ve judgnents that you now see, that the two cases
|"ve just described are, ... when thinking about
appeal bonds.

W now have that situation, and we also have the
rather odd situation, the only one |I'm aware of, where
states around the country are dependant on [ MSA]

revenues. For that reason, ... 26 states have acted
to limt the appeal bond. |In addition, 5 other states
don't require a bond at all, just the (indisc.) stays
of a judgnent while it's on appeal. So you' ve now got

31 states in this country that do not require appeal
bonds; that covers about 70 to 75 percent of the U S
popul ati on. Frankly, our desire, our goal, is to try
to pass this everywhere because, as these two cases
|"ve described have shown, one bad judgnent anywhere
can prevent the conpanies from being able to honor
their obligations under the [MSA], and we woul d rat her
not see that happen.

Number 2111

MR TEEL concl uded:

Just a couple of final points. First, there's no
change in this bill in the substantive law. ... Wat
this bill basically does is allow the conpanies to get

t hrough the appeal process w thout having their assets
taken or being forced [into a] bankruptcy situation.
If under the law they should lose the trial,

presumably that verdict will be sustained on appeal

but at least it will let them get through the [appeal]
process. Second, this is not a fix for some case
that's hanging out there right now, we are not aware
of a case in Alaska ... that currently presents this

kind of risk. This is not an effort to try to ness up
an ongoing piece of litigation for sonebody else, but
we feel that we have to do this in every state in
order to protect the NMSA
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Third, the dissipation-of-assets provision ... is in
this bill as it has been in nost of the bills. One of
the comrents |'ve occasionally heard nade about this
is, "How does anybody know whether that's going on,
whet her assets are being dissipated,” and | think the
answer to that is [that] in sone industries maybe that
would be hard to see, [but] there's probably not an
industry in the United States that is nore closely
wat ched by all sorts of people - including 50 state's
attorneys general - right now, than the tobacco
industry: the four conpanies | represent. There's a
ton of public information available, there's a ton of
anal ysts out there who follow this, and | (indisc. -
coughing) pretty easy to see whether a dissipation-of-
assets situation was occurring.

Finally, a comment was made in previous hearings on
the Senate bill ... [regarding] what happens if ... a
truck driven by a Philip Mrris enployee plows into a
school bus in Al aska. There may be a lot of answers

one could give to that ..., but the basic answer is:
Philip Mrris doesn't have any enployees in Al aska;
its parent conpany, Altria [Goup, Inc.], does not
have any enployees in Alaska; its sister conpany,

Kraft [Foods], does not have any enployees in Al aska.
That's not how the chain of distribution works, and so

while it's an interesting hypothetical, it's just not
sonething that's likely to happen in Al aska. Wth
that, I wll stop, and I'd ... be very happy to answer

any questions.

Nunber 2203

REPRESENTATI VE GRUENBERG turned attention to page 2, line 5,
which read in part, "is dissipating assets outside the ordinary
course of business to avoid paynent”, and said he is concerned
about a possible |oophole. He remarked, "I don't want the
defendant to be able to say, 'Wll, we're trying to avoid the

paynent of the judgment, but it's in the ordinary course of
business'; so I'd like to elimnate the phrase, 'outside the
ordinary course of business". Representati ve G uenberg asked
M. Teel if he would be opposed to elimnating that phrase.

MR. TEEL repli ed:

That |anguage is in virtually every one of these
di ssi pati on-of -assets sections, and the reason it is
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there is to try to recognize that the conpanies
involved here are pretty huge conpanies that are
constantly noving noney around for all sorts of
purposes. \Wat we were trying to get at was sonething
where a pattern energes  of sonet hing unusual
happening, like ... noving the conpany out of New York
Cty and into Mexico or sonething. So we were trying
to set up the conparison between what's the nornal

pattern of behavior for these specific conpanies in
their ordinary course. It was not an attenpt to
create sone sort of |oophole; it was just an attenpt
to recognize that there's got to be sone ability to

nove noney. |If the commttee really wants to do that,
| recognize that is not the nost inportant |anguage in
the bill, but it is language that's in every other

state's dissipation section.

REPRESENTATI VE GRUENBERG remarked that he did not want to w nd
up going before the supreme court on the construction of that
particul ar phrase.

MR. TEEL said that although he would prefer that the phrase be
retai ned, he understands if the commttee would prefer to renove
it.

Nunber 2297

REPRESENTATI VE GRUENBERG asked whether anyone else has raised
this issue.

MR. TEEL replied that from tine to tine, during the course of
simlar discussion in other states, it has been raised, but the
end result for the nobst part has been to retain that | anguage.
He noted, however, that there are two or three states that
decided not to include "this provision." In response to a
guesti on, he said that although there have been slight
variations of the provision, it has pretty nuch said the sane
thing and included the "outside the ordinary course of business”
| anguage.

REPRESENTATI VE GARA asked M. Teel if he helped draft the
| anguage in HB 468.

MR. TEEL sai d yes.

REPRESENTATI VE GARA asked what the phrase, "an affiliate of a
si gnat ory" neans.
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MR. TEEL said that typically, the way affiliate is defined in
the law, it includes parent corporations and sibling conpanies.

TAPE 04-30, SIDE B
Nunmber 2393

MR TEEL went on to say that what he and his clients were
concerned about were situations in which sonebody throws a
parent conpany into litigation against the party that signed the
VBA. In such a situation, a judgnment against a parent conpany
could sufficiently weaken the whole enterprise because the
parent conpany would have to seek a stay under the bankruptcy
laws and this in turn could potentially result in a stay of its
subsidiary enterprises. He went on to say:

W're really trying to prevent that sort of situation.
There was [a] little bit of concern ... about the
situation where you mght have a retailer or a
distributor who is naned in a lawsuit and goes all the
way through judgnent ..., and ... for that reason we
also put in sone language in this bill dealing with
appellants collectively. W were trying to keep those
peopl e from having to post their own bond.

REPRESENTATI VE GARA offered his wunderstanding that a |ot of
cigarette conpani es produce other products as well, for exanple,
cheese.

MR. TEEL acknowl edged that the parent conpany of Philip Mrris
[ ncorporated], Altria [Goup, Inc.], also owmns Kraft [Foods].

REPRESENTATI VE GARA said that he wants to make sure that the
| egislation is as narrow as possible because he is concerned
about extending "this protection” to any case that involves an
affiliate of a tobacco conmpany even if it doesn't involve

tobacco specifically. If the real concern is tobacco
litigation, he asked, then why is this bond rule applicable to
non-tobacco litigation too? Wiy not limt it to just tobacco
litigation?

MR. TEEL repli ed:

Let's imagine you had sonething that ... didn't
i nvol ve tobacco per se, say a big derivative suit
brought against the parent conpany, Altria [Goup,
Inc.], that sonehow dealt wth ... sone sort of
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corporate action that had nothing in particular to do
with the sale of cigarettes. If that resulted in a
massive judgnent, ... you'd still have to bond that,
and the process of having to bond it could cause
Altria [Goup, Inc.,] to have problens continuing to
make its obligations under the MSA. It really doesn't
have nmuch to do at all with cigarettes; it has to do
with the financial health of the conmpany, and any
| arge judgnment could weaken the financial health of
t he conpany.

Nunber 2258

REPRESENTATI VE GARA asked why the anobunt of $25 nmillion is
proposed. Wiy is that the appropriate anmount as opposed to $60
mllion or $80 million?

MR. TEEL repli ed:

W start with $25 nmillion. I will tell you there is
one state - ldaho - that went with $1 mllion; they
t hought $25 [million] was outlandish. The way it has
wor ked out around the country, it's really kind of a
guestion of what the legislature is confortable wth,

and | think the bill that cane out of the Senate side
this nmorning ... [now has an] amount [of] ... $100
mllion. And with that, | think sone of these other
concerns ... they were okay with. ... About 10 to 13

... states have the $25-mllion nunber; about another
5 or 6 have $50 nmillion; 1 has $75 [million]; about 5
or 6 have $100 mllion; and 2 have $150 m i on.

REPRESENTATI VE OGG asked whether it would be possible for a
conpany |ike ExxonMobil Corporation to becone an affiliate of
one of the signatories to the MSA and, wunder the current
| anguage in HB 468, thereby "get out of their $5 billion bond."

MR, TEEL said no, adding that although it is theoretically
possi bl e that any conpany could nake a corporate bid on another
conpany, as a practically matter, there are very few conpanies
in the world that are looking to enter into the tobacco
i ndustry, particularly given the recent settlenments and
litigation. He offered his understanding that much of the Exxon
Valdez litigation was taking place in the federal courts, and HB
468 establishes a rule that it wuld not apply in federal
courts. He nentioned that [his firn] had been advised to limt
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the legislation proposed for Alaska to just tobacco litigation
specifically because of the Exxon Valdez litigation.

REPRESENTATI VE GRUENBERG noted that AS 45.53, which HB 468
proposes to alter, pertains only to cigarette sal es.

MR. TEEL pointed out that sone of the other states "have broadly
applicable caps that they' ve adopted to these appeal bonds,"” and
so their legislation applies to nore than just the MSA The
| egi sl ation before the commttee, however, is "MSA-specific."

Nunber 2107

JENNI FER  APP, Al aska Advocacy Director, Anerican  Heart
Associ ation, said that the Anerican Heart Association 1is
concerned about HB 468 because it fails to protect the public
health of all Alaskans and is not needed to protect the NMSA
paynents that Alaska receives every year. She noted that
because the use of cigarettes is the nunber one preventable
cause of heart disease, the Anmerican Heart Association spends a
lot of tinme and energy ensuring that the appropriate amunt of
the MSA funds actually gets spent on tobacco education and

cessation prograns. The Anerican Heart Association does not
support HB 468. Notwi thstanding that the MSA paynents are
incredibly inmportant to the American Heart Association, the
appeal bond |imt proposed via HB 468 is nothing nore than

special legislation for tobacco conpanies that wish to get out
of the current appeal bonds which apply to all conpanies doing
business in Al aska. "This bill essentially would give the
tobacco conpanies a bit of a free ride here, letting them cap
the appeal bond limt at $25 million," she added.

M5. APP said that appeal bonds serve an inportant role in
protecting plaintiffs that have legitimately prevailed in a
| ower court. This nmechani sm ensures that defendants don't use
repeated frivolous appeals, and also ensures that defendants
don't lose their assets or hide them during the appeal process.
She noted that Representative G uenberg has already touched on
the Anmerican Heart Association's concern regarding subsection
(b) of Section 1, specifically the |anguage, "outside the
ordi nary course of business". She opined that it would be very
difficult, perhaps close to inpossible, for a plaintiff to show
that a conpany was dissipating assets outside the ordinary
course of business, especially in conplex litigation against
| ar ge tobacco conpanies with wi dely di spersed assets.
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M5. APP predicted that if there ever were to be a large class
action lawsuit in Alaska that prevails in a lower court, it
could result in a damage award in the billions of dollars, for
exanple, in a case in which cigarette conpanies are found guilty
of marketing cigarettes under false pretenses, such as what
happened with the so-called "light" cigarettes, or if a conpany
is found to be directing its marketing toward children. In such
a situation, a tobacco conpany could get away with paying a $25
mllion bond on a nmulti-billion dollar judgnment. Even if such
is not likely to occur in Al aska, she remarked, it does set a
dangerous precedent w thout necessarily offering protection to
those that are harmed by cigarettes, which is the goal of having
an appeal bond.

Number 1955
M5. APP offered her belief that provisions ensuring that

conpani es don't go bankrupt are already in place. First of all,
conpanies can file a notion with the court to reduce the anount

of the appeal bond, as occurred in the aforenentioned Illinois
case. The defendant can also work out an agreenment with the
prevailing plaintiffs to post a smaller bond. She noted that

the signatory conpanies are very big conpanies; for exanple, the
parent conpany of Philip Mrris Incorporated has total assets of
$87.5 billion, net revenues of $80.4 billion, and U S. tobacco
revenues of $18.9 billion. She said she finds it somewhat
ironic that the amount of $25 million was chosen for Al aska as
an appeal bond limt, since that is also the amunt of nopney
that tobacco conpanies spend annually in Alaska marketing their
"deadly products.” Tobacco conpanies do have nobney to spend

she remarked, they just don't want to post it on appeal bonds.

M5S. APP opined that by |owering nonessential spending, tobacco
conpanies could raise the noney to post on appeal bonds w thout
i npacting their MSA paynents. In conclusion, she said that if
[the legislature] is truly concerned about the future of the MSA
paynments, there are sone alternatives to the concept proposed
via HB 468 that the Anmerican Heart Association would be
satisfied with, for exanple, using |anguage that sets an appea

bond Ilimt at no greater than the total value of a |osing
defendant's assets, or at no greater than a |osing defendant's
total revenues for the prior fiscal year. Such alternatives

woul d be legitimte ways of ensuring that tobacco conpanies are
not forced into bankruptcy, while also ensuring that they are
not let off the hook too easily. House Bill 468 is being
proposed specifically for future large class action |awsuits,
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and $25 mllion is very small in terns of an appeal bond for
such suits.

CHAIR MGQU RE noted that the Anmerican Heart Associ ation has al so
provi ded witten testinony.

REPRESENTATI VE GARA asked what standards the court would use to
| ower an appeal bond anount.

M5. APP said she did not know what they are specifically but
posited that the courts do a balancing test between the anount
of the judgnent and the anount of the bond.

Number 1741

REPRESENTATI VE HOLM rai sed the issue of perhaps having an appea
bond limt of 10 percent.

MR. TEEL said that such has been discussed in a nunber of
states, but has not been adopted except in a couple of states
and then only in conjunction with a "hard dollar cap" and for
all defendants, not just to the MSA signatories. He surm sed
that the reason a 10 percent |limt has not been nore favorably
received is because no one is "very enthusiastic about the
i nevitable post-judgnment proceeding to figure out what 10
percent of net worth is."

CHAIR MGURE noted that 1in nenbers' packets are handouts
provi ded by Covington & Burling detailing the appeal bond limts
enacted by different states; for exanple, California has a limt
of the lesser of 100 percent of the judgnment of $150 nmillion,
and Texas has a limt of the lesser of 50 percent of the
judgnment debtor's net worth or $25 mllion. She remarked that
sone states have opted for having an appeal bond Iimt that is
only applicable to the punitive danages portion of a judgnent.

MR. TEEL surm sed that those were states that enacted their
appeal bond limts at the tine of the aforenentioned Engl e case,
and so the focus was very nuch on the punitive damages aspect of
that case. Since that tinme, he remarked, a couple of states set
appeal bond |limts applicable to "danages of all kinds."

CHAI R McGUI RE asked how the punitive damages have conpared wth
conpensatory damages in these cases.

MR. TEEL said that although there is no "average" case, in every
conpl ai nt agai nst tobacco conpanies that he's seen, there is an
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assertion of "a punitive damages claim" He nentioned that the
tobacco industry probably prevails in nost individual personal
injury cases, though not all. And in sone of the cases that
have been | ost, there have been punitive danmages rangi ng between
1,000 tinmes nore than the conpensatory danages to |less than the
conpensatory damages. He added:

| think the world of "conpensatories" has changed a
little bit, though, in light of the US. Suprene
Court's decision in 2003 in the State Farm (ph) case,
whi ch added a sort of constitutional overlay to the
relationship bet ween conpensat ory and punitive
damages. And that has resulted in, not only for the
tobacco industry but for other conpanies, cases being
sent back to trial courts to have the "punitives"
reexam ned.

Nunber 1498

MR. TEEL remarked that generally, the truly nmassive portion of
these verdicts tends to be punitive damages, adding that he is

not aware of an individual "snoking and health case ... where
the ultimtely awarded conpensatory damages to the plaintiff
exceeded the $25 mllion that's the cap in this bill." In

response to a question, he relayed that he practices law in
Washi ngt on DC

REPRESENTATI VE GRUENBERG opined that in addition to anending
Rul es 204 and 205 of the Alaska Rules of Appellate Procedure, HB
468 may al so have the effect of anmending Rule 62 of the Al aska
Rules of G vil Procedure. He asked the conmttee aide to
investigate that issue so that if necessary, he can offer a
techni cal anmendnent to that effect.

REPRESENTATI VE GARA noted that 25 states do not have limts on
appeal bonds.

MR. TEEL indicated that sone of those states do have |egislation
pending, adding that in a few states, the legislature doesn't
have the authority to nmake such a change - instead the court
must do it.

REPRESENTATI VE GARA asked whether any states have sinply turned
down this proposal

MR. TEEL relayed that in lowa, although the |egislature passed
an appeal bond limt twice, the legislation was vetoed by the
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governor both tines. He also offered his belief that simlar
l egislation didn't pass in New Mxico sinply because the
| egi sl ature ran out of tine.

Nunmber 1225

EM LY NENON, Al aska Advocacy Director, Anmerican Cancer Society
(ACS), said that one of the things about HB 468 that she takes
issue with is the proposition that it is in the best interest of
Alaska to protect the health of the tobacco industry. She
el abor at ed:

W know that here in Al aska, tobacco annually costs

the state $132 nillion in annual health care costs
directly related to smoking, and an additional $129
mllion in lost productivity. VWhat we bring in -
that's supposedly in jeopardy, as the argunent goes
here - is between $22 [million] and $27 mllion from

the [MBA]. And | will remind you all that Iike
the Anmerican Heart Association, the Anmerican Cancer
Society is active in lobbying to get ... tobacco
settlement nonies spent on tobacco control prograns;
that fits right into our mssion of elimnating cancer
as a major health problem

But wultimately, the [MSA] was about the tobacco
industry repaying the states for the damage [it has]
inflicted, not about being a wndfall for state
budget s. And so around the country, the position of
the [ACS] is, and I'm reading this right off the web
site, "W believe tobacco conpanies should be held to
the same standard as other industries and should not
receive special protection from state |egislatures.™
That is the basis that I'm comng from | have been
| ooking at this [and] a lot of the other argunents
have been brought up, but that's one that | think that

we're really mssing and that | would Ilike the
committee to take seriously in consideration of this
bill.

CHAIR MCGU RE asked what would the ACS's position be if the
| egi sl ati on before the conmttee set appeal bond limts for all
types of litigation, not just tobacco litigation.

V5. NENON replied:
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| have a personal argunment about that, and | would
have to ... do sone nore checking with our national
government relations departnent to find out what the
[ACS s] position is on that, [but] the research that
|"ve done shows that the court system is designed to
be able to handle setting [appeal] bonds. In the
I[llinois case last sumrer, when the judge set the
[appeal] bond level at $12 billion, the court did
reduce that ... bond ampunt ... down to $6 billion,
and | will point out that Philip Mrris [Incorporated]
was able to post a $6 billion bond. So nmy thinking is
that the courts have been able to handle this in other
cases, ... [and] the courts are uniquely set up to be
able to handl e these kinds of issues.

Number 1042

REPRESENTATI VE GRUENBERG renarked that the statute pertaining to
the MSA stens from one-of-a-kind litigation, and that a
supersedeas bond is generally the anount of the judgnent plus
i nterest. Such an anount, he opined, could "easily bust the
bank," particularly given that bankruptcy is sonetinmes used as a
form of corporate strategy and that "we've already sold 80
percent of the tobacco settlenent.” "So it's not as sinple as
all that," he concl uded.

CHAIR McGQUI RE asked Ms. Nenon to provide the commttee with the
ACS's position on an alternative: maki ng the appeal bond limt
apply to all [litigation. Chair MQuire said she agrees wth
Representative Guenberg that the [MSA] presents an unusual
si tuation.

REPRESENTATI VE HOLM asked what it costs to purchase a $1 billion
bond.

MR TEEL relayed that a $10 million bond could be purchased for
perhaps 1 to 2 percent of that amount, whereas a $1 billion bond
coul d perhaps be purchased for an anount ranging between tens of
mllions of dollars and $100 nillion, depending on "who you
are." He noted that conpanies that have "a higher perceived
risk in the litigation market place" have a hard time buying
bonds, adding that the tobacco industry has a little bit of a
history in attenpting to buy such bonds and has typically not
been able to buy them Instead, the tobacco conpanies that he
represents have had to put noney into a bank account in order to
get a letter of credit from the bank; that letter of credit is
then given to the surety conpany, which then issues the bond.
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"I'f you can buy them they're a relatively small percentage of
the judgment, but it's not clear everybody can buy them" he

concl uded.

Number 0813

REPRESENTATI VE GARA asked Ms. Nenon for a copy of the statenent

she'd read fromearlier

M5. NENON agreed to provide a copy of that to him adding that

the | anguage on the ACS's web site is a |lot stronger
spoken testinony.

REPRESENTATI VE GARA asked of M. Teel:

t han her

If we're trying to protect the assets of a particular
conpany and we're going to do it with a $25 mllion

limt or a $100 million Iimt, whatever the limt
why do we also have this provision in the bill
says collectively it can't exceed $25 nillion
whatever the |limt is], collectively anong
def endant s put together?

MR. TEEL repli ed:

is,

t hat

[ or
al |

VWhat we were worried about there was small defendants
being sued with |arge defendants. In these cases,

sonetinmes ... you get the retailers and

t he

distributors who get nanmed in the lawsuit, and often
they are just there for purposes of defeating

diversity and keeping a case in state court.

And

... sonetines they're carried all the way through to
the judgnment. We just thought it was a little nuch to
ask some of those ... smaller [businesses] ... in this
litigation, who are not really the target, to have to,
t hensel ves, post the larger bond. And so this was an
effort to kind of sweep everybody in on the one bond.

Most states that have passed this have kept
"col l ectively" |language, [but] not every state has.

CHAIR M@UJI RE indicated that HB 468 woul d be hel d over.

HB 385 - AWARDI NG CHI LD CUSTCODY

Nunmber 0698

t hat
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CHAI R M@U RE announced that the next order of business would be
HOUSE BILL NO 385, "An Act relating to awarding child custody;
and providing for an effective date.”

Number 0622

REPRESENTATI VE HOLM noved to adopt the proposed conmttee
substitute (CS) for HB 385, Version 23-LS1273\Q M schel,
2/ 27/04, as the work draft. There being no objection, Version Q
was before the commttee.

CHAIR McGU RE, speaking as the sponsor of HB 385, explained that
this legislation would have Al aska adopt the nodel code of the
Fam |y Violence Project of the National Council of Juvenile and
Fam |y Court Judges. The legislation attenpts to deal with a
child custody award when there has been donestic violence in the

hone prior to the split and eventual award of custody. Chair
McGQuire opined that the current law is unfair to the parent that
has been the subject of abuse. She directed attention to page
2, line 22, and explained that under the current law, the court
is required to review which parent is nore likely to continue
frequent and continuing contact with the other parent. She then
directed attention to page 3, line 17, and [explained that under
the current law] the court has to review the desire and
wi | lingness of each to allow an open and |oving rel ationship, on

a frequent basis, between the child and the other parent.
However, if the child or one of the parents has been abused by
the other parent, the [abused] parent or [non-abusive parent]

probably doesn't feel like encouraging a close, | ovi ng
relationship. Chair MQuire opined that the court's standard is
wholly wunfair and, in many cases, places the abused parent

and/ or abused child in jeopardy.

CHAIR McGU RE explained that this legislation shifts the burden

and thus: "W will ask the court to continue to say that unless
it's shown to be detrinental to the welfare of the child,
considering the factors that are in [AS] 25.24.150(c), ... but
we're also saying that you have to consider the rebuttable
presunption that's now going to be present in what will be a new
subsection (g)." The rebuttable presunption specifies that a
child will not be placed in partial or sole custody if there are
proven incidents of serious bodily injury and/or a proven
pattern of donestic violence. She noted that she has worked

closely with Representative G uenberg, who practices famly |aw.
Al t hough there have been sonme conprom ses, she stated that she
is unwlling to renove the rebuttable presunption | anguage. She
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enphasi zed that the overarching goal is the protection of the
chi |l d.

CHAIR McGUI RE pointed out that the commttee packet should now
include an article entitled, "Man suspected in death of toddler
also faces child porn charges”; the article relates a real
situation that occurred in Ketchikan. The commttee packet also
includes a petition fromadults in Ketchi kan who support HB 385.
The commttee packet also now contains a zero fiscal note from
the Al aska Court System

Nunber 0179

CHAIR Mc@U RE nentioned that there are statistics that review
the long-term psychol ogical effects of abuse on children as wel

as in cases of observing it between parents. In many cases,
these children go on to face adverse physical and nental
devel opnent . In some cases, these children becone abusers

t hensel ves. Therefore, Chair MQiire said that she didn't want
to punish a battered co-parent by awarding custody to the parent
who has been the abuser. Reading a quote from the Anerican
Judges Association, Chair MQiire said, "Studies show batterers
are able to convince authorities that the victim is unfit or
undeserving of sole custody in approximately 70% of chall enged
cases." "Friendly parent” statutes are often used by abusive
parents against the protective parent, she noted. Ther ef or e,
this legislation attenpts to better protect children from the
effects of donestic violence by achieving consistency between
Al aska child protection statutes and child custody statutes.

CHAIR MGUIRE infornmed the conmttee of the foll ow ng:

Al aska ranks in the top five states in the nation for
per capita rates of donestic violence. The rate of
Al askan wonen being killed by a partner is one-and-a-
hal f times the national average. Alaska has six tines
the national average of reported child sexual assault.
And in three out of four reported cases, the victim
knew the offender. The nost commonly reported type of
sexual abuse [is a father who conm ts]

TAPE 04-31, SIDE A
Number 0001

CHAI R M GU RE conti nued:
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incest wth his daughter. And those statistics
are reported out of the Alaska Department of Health
and Soci al Servi ces.

CHAIR McGQUI RE opined that there are sufficient tools within the
court system that have been nmaintained in this legislation to
allow for a person to conplete a substance abuse program and an
intervention program for batterers, if applicable, the |andscape
of the case may change.

Number 0091

PAI GE HODSON infornmed the committee that she is the woman who
brought this issue to Chair MGQuire. She explained that she is
a single nother of two children, ages thirteen and six, a court-
appoi nted special advocate (CASA) volunteer for abused and
negl ected children in Alaska, as well as a survivor of donestic
vi ol ence. Ms. Hodson explained that she was in an abusive
marriage for 11 years. The physical abuse woul d happen one to
two tines a year while the remainder of the tinme was perneated
by a high level of cruelty, enotional abuse, and verbal abuse.
She rel ated sone of the events that happened, nost of which, she
sai d, happened in front of her ol dest daughter.

M5. HODSON poi nted out that she struggled to obtain help for her
famly and tried to get her husband to various types of
prograns, and he did attend four years of marriage counseling.
After that four years, she said she realized that things weren't
goi ng to change. When the child abuse starting happening, she
knew she had to get out [of the relationship]. She was
eventually able to file for divorce. Al t hough she thought she
was doing all the right things, when she entered the court
system she found her world turned upside down. She expl ai ned
that she thought she and her children would be protected and
that reasonable visitation would be put forth. However, she was
blaned for the violence equally and her fears of the violence
and his parenting were "pathol ogi zed. "

M5. HODSON said that furthernore, she discovered that [an
incident of] donmestic violence was used to characterize the
divorce as a high-conflict divorce. Mor eover, the child abuse
was mnimzed to be a difference in parenting styles. The tol

on her eldest child was enornobus and she alnost failed fourth

gr ade. Ms. Hodson informed the commttee that although she
ultimately prevailed, it was only after two full custody trials.
She said she has full legal <custody and primary physical
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custody, but her ex-husband is allowed visitation and thus her
children are still not protected, she said.

Nunber 0420

ALLEN M BAILEY, Attorney at Law, infornmed the conmttee that he
is a famly Jlaw attorney who was the [Mnicipality of

Anchorage's] prosecutor for over 10 years. For the last 30
years, he said he has prosecuted batterers or represented
victinse of donestic violence in his practice. "This is an

inportant issue because it deals with the protection of our
children," he said. As nentioned earlier, the National Counci

of Juvenile and Famly Court Judges has reconmended this
presunption as has the Anmerican Psychol ogi cal Association, the
American Bar Association's Conm ssion on Donestic Violence, the
American Medical Association, and the United States Congress.
M. Bailey stated that this proposal isn't gender biased since

both nmen and wonen conmt donestic violence. However, he
acknow edged that there is a predomnation of male-initiated
donestic violence. He relayed the experience he'd had wth
donmestic violence through his practice. M. Bailey enphasized

the need to protect the children whenever possible.

MR. BAILEY turned to the presunption provision, which was taken
from Loui siana's state statutes. He pointed out that there are
about 23 other states that have sone version of presunption
| anguage, adding that at |east 20 of those states have strong
presunption [l anguage]. M. Bailey, speaking as a famly |aw
attorney and the vice-chair of the Anerican Bar Association's
Fam |y Law Section Donestic Violence Conmttee, strongly urged
the conmttee to pass this |egislation.

CHAIR MGU RE turned attention to the first U S. national policy
statenent supporting a rebuttable presunption in donestic
vi ol ence cases, which is HR 172. She said, "They passed a
sense of Congress that for purposes of determning child
custody, credible evidence of physical abuse of a spouse should
create a statutory presunption that it's detrinental to the
child to be placed in the custody of the abusive spouse.”™ She
reiterated that in 1994, the National Council of Juvenile and
Fam |y Court Judges released the nodel code, which included the
rebuttable presunption. Addi tionally, the American Bar
Associ ation (ABA) passed a resolution in August 1989 specifying
that joint custody is inappropriate in cases in which spousal or
child abuse or parental kidnapping is likely to occur. In 1994,
the ABA published a report to its president that [recomrended]
the adoption of statutes that would create a presunption agai nst
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custody to batterers. From the WIlliam Mtchell Law Review,
Chair MQiire related that sonme of the reasons these policies
were inplenented is because of the growing body of social
science literature showing the often severe and |ong-Ilasting
effects that donestic violence has on children.

Nunber 0747

TRACY GOULD inforned the commttee that this legislation is
inportant to her because her best friend was nurdered by her ex-

husband four days after being granted a divorce. She recalled
that during the course of +the divorce hearing, the judge
revi ened testi nmony of eyew t nesses, pr of essi onal s, and
counselors who testified to the ex-husband s abusive nature and
obsessive need for his wfe. Even when one of the children
decided to poison the father, the judge still decided to "throw
all that out."”™ The judge also viewed the husband's "excessive"

nature with the children to be a difference in parenting styles.
The wife repeatedly requested safety mneasures for herself and
her chil dren.

M5. GOULD said, however, that the judge felt that the husband
and wife should still be able to co-parent, regardless of their
personal feelings and the husband's behavior toward the wfe
Consequently, after the divorce was granted, the husband was
allowed visitation and it was on those grounds that he forced
entry into the wife's house where he stabbed her over 56 tines.
The children saw their father leave with a knife in his hand
covered with their nother's blood. M. Gould said that her best
friend wasn't the only person that died because of the "friendly
parent” provision and she wasn't the last. Three other wonen in
the Fairbanks area were killed during the sane tinme period in
which the trial was taking place. Ms. CGould said that HB 385
woul d be invaluable toward changing these [friendly parent] |aws
so that these situations don't ever happen again.

Number 0995

KI MBERLEE = VANDERHOOF, Program Director, Careline Crisis
Intervention, infornmed the commttee that prior to her current
position, she worked as the |egal advocate for the wonen's
shelter in Fairbanks for five years. During the time she worked
with the wonen's shelter, she said she worked with thousands of
victinms, nost of who had children and were intimdated by the
court system Ms. Vander hoof stated that she was honored to be
the |egal advocate for Lisana Burch. In the nonths before Ms.
Burch's custody trial, she requested and was granted protective
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orders agai nst her husband. Ms. Burch had expressed concern
that she would be viewed as not conplying with the "friendly

parent” provision of Alaska Statutes iif she obtained a
protective order during her divorce. Therefore, M. Burch
decided not to obtain a protective order. Ms. Burch strongly

and courageously represented herself through her divorce and
custody hearing and throughout the trial she expressed concern
for her safety and the safety of her child.

M5. VANDERHOCOF said that during Ms. Burch's trial, wtnesses
testified that Ms. Burch's abuser had a problem with anger, had
been di agnosed with a nental health disorder, had been suicidal,
self nedicated, and could pose a threat to the safety of his
children. However, toward the end of the trial, the trial court
judge commented that he had heard little that would help him
make a deci sion. In the end, the court concluded that the
parties should be flexible and adnonished the parties that they
needed to agree on inportant decisions in their child s life.
Ms. Burch was granted primary custody, but three days |ater
during a visitation exchange "the spider lured her to his web."
If this legislation had been enacted in 2001, it would have
provi ded another tool to enhance the safety of donestic violence

victi ns. Ms. Vanderhoof urged the commttee to pass HB 385
because it will elimnate a victinis fear of being seen in an
unfavorable light if the victim chooses to use a protective

order to enhance his/her safety.

Number 1170

G d PILCHER began by thanking the sponsor [for introducing HB
385] . She said it's now tine to talk about protecting Ilives
rather than assets. Ms. Pilcher related that on February 2,
2004, a young worman, Nannaput Paul, who had been in the U S. for
a little over three years, placed her trust in the Al aska
justice system to protect her child and herself. This woman

petitioned the court on behalf of her 22-nonth-old daughter for
a donestic violence restraining order against her husband. Her
husband had told her that if she left him she would be sent
back to Thail and and never see her daughter again.

M5. PILCHER said that M. Paul wanted her daughter to be safe
and thus she placed her trust in the systemand "we all told her
she was doing the right thing and that everything would be
alright." However, on Friday, February 20, 2004, during a
hearing, the judge nodified the order, based on a court-
appointed guardian ad litem to allow for unsupervised visits
bet ween father and daughter. When Ms. Paul's daughter was not
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returned to her on time, she called the police [and] the
guardian ad litem her daughter was found dead at the father's
resi dence. Ms. Pilcher said that Ms. Paul did everything right
to protect her daughter, but the system failed her and her
daught er. Al though it's too late to save Ms. Paul's daughter,
it's Ms. Paul's wish that no other parent will have to suffer
such a great |oss. In closing, Ms. Pilcher requested that the
committee pass HB 385.

Number 1382
ROSITA TWAIM opined that this legislation should be passed

because children are being killed. Ms. Twai m highlighted that
when donestic violence is involved, the nost dangerous period of

time is when the woman decides to |eave her husband. She
expressed the need for a nother to be able to protect herself
and her children. If the father has a crimnal background and

has shown violence toward the nother and children, the father
shouldn't be allowed to see either the nother or the children.
Exchanging the children between the parents while the court is
determning which parent should have custody shouldn't be
al l owed unless the nother filing the restraining order agrees to
the visitation. M. Twai m acknow edged that starting over for a
not her and her children can be difficult, but she knows it can
be done since she mnmanaged to conme out of a relationship
i nvolving domestic violence. The children are really the
victinms and the | aw needs to be changed to protect the children.

Nunber 1491
DENNI S L. MCARTY, Attorney at Law, infornmed the commttee that

he has been an attorney for over 30 years. He also infornmed the
commttee that he was the attorney in the earlier nentioned case

of Ms. Paul. M. MCarty explained that he has al ways taken on
donmestic violence <cases thinking that he could nmake a
di fference. He said, "I'm always hesitant ... to rush forward
with a particular instance to [state] ... a reason why sonething

shoul d happen, but this is a law that does need to be changed.™
The statute proposed in HB 385 would nake the presunption not
just one of nine factors to be considered by the court. It's
nost inportant, he opined, to have this definition in the
donestic violence petition area. 1In a custody [case], the judge
seens to be able to nore conpletely explore areas, as it's not
an expedited process. Furthernore, this proposed change woul d
be a major factor in how these hearings are handl ed, especially
in rural areas where the magistrate doesn't have extensive | ega
experience or experience dealing with donestic violence.
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MR. MCARTY said he believes there is a conflict between
encouraging the parent that's willing to be cooperative and the
one that isn't. He pointed out that there is a nmeans of proving
donestic violence, and in many cases the definitions cone from
Title 18, which refer back to crimnal statutes. He remarked
that the commttee may want to consider whether sone changes
have to be nmade to Title 18 or whether to refer to other
stat utes. In the case of M. Paul, the involvenment of child
por nography m ght be evidence of donestic violence. He noted
that there are other statutes that explicitly speak to hitting
and threatening. In Ms. Paul's case, the magistrate concl uded
that there was donmestic violence and the |ong-term order should
cont i nue. However, the [difficulty] 1is in balancing the
directive to maximze the contact of each parent with the
children while naintaining safety for the children. M. MCarty
enphasi zed that [the courts] are driven by the best interest of
the children.

MR. MCARTY relayed his understanding that [HB 385] makes it
abundantly clear that if there is a determnation of donestic
violence, it beconmes a strong factor in driving the ultimte
deci sion regarding custody. M. MCarty said he viewed [HB 385]
as a tool, noting that he hoped that those dealing with these
type cases are already wusing [what is laid out in this
| egislation]. He reiterated that this should be very benefici al
in rural areas where the only resource available is a donestic
vi ol ence petition before a magistrate.

Nunber 1752

KERRY RASMUSSEN i nformed the commttee she is the grandnot her of
an eight-year-old whom she feels this legislation will greatly
hel p. She said she hoped HB 385 woul d pass.

Nunber 1762

LANETTA LUNDBURG had her testinony read by Jessica Stone
[original punctuation provided]:

The reason for ny presence today for public coment on

House Bill 385 is very interesting. If asked about
this bill one week ago | wouldn't have known anything
about it, or ‘interest in participating in public
conment . The events of last week and a tragedy we
have experience has caused pause for thought. HB 385

is very inportant and needs to be closely |ooked at.
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After a brief review of House Bill 385 I continue to
wonder if there is a truly fail-safe way to be a voice
for the silent and be a bo8ice for the young innocent
victi ns.

One itemthat cones vividly to ny mnd is the need for
a "cooling off" period, post ruling in a custody case.
As you are aware, cases brought forth always are
ridden with enotion. Even though a cooling off period
(suggest 30 days) isn't an absolute guarantee, it does
provide tinme for i mpr ovenent or nore thorough
assessnent.

Cool i ng-of f period neans that for a mninmm of 30 days
any consideration for visitation by the nonawarded
custodian parent wll only be allowed a visitation
with a child under the supervision by a 3rd party
court - appoi nted cust odi an.

What our comunity has recently experienced had
deci sions of tragic consequence. We cannot afford to
conprom se defending the voice of the silent &
i nnocent young. Thank you.

Nunmber 1847

CHRI STINE MLECD PATE, Mentoring Attorney, Alaska Network on
Donestic Violence and Sexual Assault (ANDVSA), thanked the
commttee for allowing her to speak in favor of HB 385. She
informed the commttee that she has been an attorney in Al aska
for 10 years and has been working in the field of donestic
violence for the past 12 years. She reviewed her work in this
area, which includes about 2.5 years as a staff attorney for
Al aska Legal Services in Fairbanks and 2.5 years as the
executive director of the donestic violence and sexual assault

program in Sitka. For the past five years, she has been wth
ANDVSA running a pro bono program for victins of donestic
vi ol ence and sexual assault. She explained that in her current

position, she screens cases statewide; these victins need
representation primarily in divorce, custody, and protective

orders. She further explained that she finds volunteer
attorneys, whom she trains and nentors, for the aforenentioned
clients. She noted that she also handles a small casel oad
hersel f.

M5. PATE said that once a victimhas made the difficult decision
to leave the batterer, custody litigation often beconmes the new
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front for the batterer to exercise control over the victim
Batterers threaten victins that they will |ose custody if they
| eave the rel ationship. She relayed that R chard D. Cody (ph),
a nationally known famly |law attorney, has summarized this as
fol |l ows:

After 20 years in the famly law courtroons throughout
this country, |1 can confidently say that no wonman,
despite very abundant evidence that her child has been
nol ested by her ex-husband or that she has been
repeatedly hunbled by the violent father of her child,
can safely walk into any famly court in the country
and not face the grave risk of losing custody to the
abuser for the sole reason that she dare to present
the evidence to the judge and ask that the child be
pr ot ect ed.

Nunber 1947

M5. PATE echoed that sone studies show that abusive fathers
contest custody up to 70 percent of the tine. Fur t her nore,
social science research agrees that domestic violence is about
one person's exercise of power and control over the victim
Once the victim decides to leave the relationship, the famly
court becones the new arena to exercise power and control. Ms.
Pate relayed that there are several reasons abusive parents are
W nning, the first being noney. Frequently, the abusive parent
has nore control over famly assets and has better access to
| egal representation. The second reason is related to the
nature of domestic violence. Characteristics that batterers
exhi bit, such as confidence, manipul ative behavior, denial about
battering, can "cone across well in a famly court arena.” In
contrast, however, the victim of abuse may be suffering from
post traumatic stress disorder or other psychol ogical effects of
the battering, and so nmay cone across as irrational, over-
enotional, spiteful, and vindictive.

MS. PATE said that the third reason abusive parents are w nning
is lack of evidence because the nature of donestic violence,
along wwth the shame and denial that often acconpanies it, makes
it comon that there is little evidence or witnesses. The final
reason abusive parents are winning is because of the lack of
trai ni ng. Many judges, <child custody investigators, and
guardian ad litens are sonetines the de facto decision-nakers in
these cases, but they have little or no training in donestic
vi ol ence. In fact, there is no requirenent that child custody
investigators, who are often charged wth naking expert
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determnations wth regard to what is in a child s best
interest, have training in donestic violence or sexual abuse
i ssues.

M5. PATE said that although society's general understanding of
donestic violence has greatly increased over the last 20 years,
the evolution of state custody |aws has noved away from hol di ng
the abusive parent accountable in the famly |aw arena. For
exanple, Alaska's famly courts are (indisc.) nediation, joint
custody, and friendly parenting. The aforenentioned concepts
are in sharp contrast to social science literature about
donestic violence and the recomendations of several national
or gani zati ons. Furthernore, Alaska's statutes outside the
famly law context are set up to protect the safety of victins
of donestic violence and the post-separation wellbeing of the
children. Social scientists fear that the tinme of separation is

the nost critical time for battered wonen. She informed the
committee that separated wonen are abused at a rate of 14 tines
hi gher than wonen still living with their abuser.

Number 2049

M5. PATE recalled that the commttee has heard about the
devastating social, psychological, and physical effects of
donmestic violence on children. She pointed out that there is a
strong correlation between parents who abuse their partners and

parents who abuse their children. She nentioned that the
Anerican Law Institute, in its "2002 Principals of the Law
Famly D sillusion Analysis and Recomendations”, includes the

reconmendati on close to the presunption included in HB 385. M.
Pate reiterated that Al aska's statutes, save the area of famly
| aw, take a strong stance of protecting children from donestic
vi ol ence. In fact, Alaska |aw provides an additional crimnal
charge if a child is present during a donmestic assault.
Furthernore, donestic violence between parents is grounds for
the Ofice of Children's Services to take custody of children.

M5. PATE said that ironically, a battered nother has to worry
that if she | eaves the donestic violence, the abuser would take

the children, and if she doesn't |eave, the state will take the
chil dren. Furthernore, there is court precedent regarding the
harnful effects of donestic violence on children. She of fered

that the Al aska Suprene Court has acknow edged that it is well-
docunented that wtnessing donestic violence has a profound
ef fect upon chil dren and t hat t here are significant
psychol ogi cal problems with children who wtness donestic
vi ol ence, especially during inportant devel opnental stages.

HOUSE JUD COW TTEE - 39- March 1, 2004



MS. PATE opined that in HB 385, the rebuttal presunption agai nst
a parent perpetrating donestic violence gaining custody takes
sone discretion away from judges, adding that that discretion
has been very harnful. She relayed that she has spoken wth
hundreds of battered wonen with regard to the custody awards
they may receive in court and she has to explain the great risks
that exist under current |aw. Ms. Pate said that victinms are
baffled by the court's lack of focus on their safety and thus
they lose faith in the court system Therefore, the victins
stop utilizing the system and ultimtely choose either to stay
in violent relationships, which perpetuates the cycle of
violence for future generations, or to take drastic neasures
such as going underground or into hiding, which is sure to
result in the |Ioss of custody when they eventually return to the
court system

Number 2181
M5. PATE turned to joint legal custody or shared decision-

maki ng. She informed the conmttee that courts routinely order
an abusive parent to have joint legal custody of children with

parents they have abused. Currently, the law contains a
presunption that joint legal custody is in the child s best
i nterest. However, the Al aska Suprene Court has found that a

history of abuse between the parties should nmake joint |egal
custody inappropriate. Despite the aforenentioned precedent and
the know edge that it's dangerous for victins to have continuing
communi cation and contact wth their abusers, famly court
judges continue to award joint |egal custody orders in donestic
viol ence and sexual assault cases.

MS. PATE spoke in support of anending Alaska's current "friendly
parent” factor. She expressed the need to make an exception for

victinse of donestic violence. The harnoni ous co-parenting
envi sioned by the friendly parent factor is inpossible and often
dangerous in famly |aw cases. If the court doesn't "see" the

donestic violence or mnimzes it, the protective parent is
penal i zed under the theory that not awarding custody to the
abusive parent can create "parental alienation syndrone," a junk
science that isn't supposed to be used by Alaska's famly court
j udges.

M5. PATE said that under the current law, she is forced to
advise clients that despite concerns regarding their safety and
the safety of their children, they have to appear to be friendly
to the other parent and sonetinmes permt visitation or they risk
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|l osing their children. This isn't the nessage that should be
sent to victinms of abuse, she said. In closing, Ms. Pate urged
the commttee to nove out HB 385, and stated that the greatest
beneficiaries of this legislation are the children.

Nunber 2282

ALVIN CARR informed the commttee that he is a retired |aw
enforcement officer who is currently enployed at Ketchikan
General Hospital. M. Carr congratulated the commttee on
trying to get HB 385 passed, as it appears to be a good thing
for victins of donestic violence. He pointed out that child
pornography isn't listed as an abusive behavior in the [statute]
bei ng discussed today. Furthernore, child pornography isn't
listed in Title 18, the donestic violence statute. M. Carr
said he suspected that nopst everyone would agree that coercing
children by threat or nonetary nmeans to engage in sexual acts
for the sake of selling or transmtting those acts is a crine of
violence. If the aforenentioned is true, then one would surm se
that those who buy, sell, distribute, and possess <child
pornography are included in the crine of violence against
chil dren.

TAPE 04-31, SIDE B

MR CARR said that if <child pornography was added to the
donestic violence Act or to the Title 25 as an act of abuse, it
would go along way toward giving the courts sone |eeway wth

regard to providing a satisfactory parent. M. Carr, returning
to the recent situation in Ketchikan, indicated that court
orders should be in hand when individuals |eave the court. M.

Carr expressed concern wth regard to the totality of
ci rcunst ances surrounding investigatory nethods for placenent of
children when there is to be dual custody. He then turned to AS
25.20.090(10), which says "other factors the court considers
pertinent." He explained that there are objective factors and
subj ective factors, both of which should be considered. M.
Carr again congratulated the conmttee for its efforts to nake
the law better in this area, although he said he believes nore
work can be done to help the courts and its agents in these
cases.

Number 2212
LAURI E BROMLEE, court-appointed special advocate (CASA), began

by noting her support of HB 385. As a CASA volunteer, she said
she has seen first hand the effects of donestic violence and
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abuse on children. More inportantly, she infornmed the
commttee, she is testifying as a survivor of chil dhood donestic

vi ol ence and abuse. She relayed that she grew up in an
extrenely violent home, and therefore knows how dangerous it is
for children to be in such an environnent. Such situations are

detrinmental to a child' s sense of safety, trust, and security.

M5. BROWNLEE expl ai ned that her nother was abused by her father
for nore than 17 years. She recalled being 16 years old and
calling the police when her father was holding her nother and
two of her other sisters at gunpoint. She noted that her father
was taken away, no one was harned, and her parents were
eventual ly divorced. She relayed that although she has
recovered from the psychological effects of her situation, her
youngest sister has becone the victim of l|ong-term donestic
vi ol ence by her now ex-husband. Her sister struggled with the
courts. Despite having to obtain three separate protective
orders agai nst her husband, her sister ultimately had to accept
the court's custody ruling, which gave her ex- husband
substanti al unsupervised visitation with her two small children.
Therefore, M. Brownlee said she hopes that by passing HB 385,
the cycle can be broken, because abused children often becone
abusers as well as victins of abuse by the abuser and the court
system Ms. Brownlee concluded by urging the conmittee to
support passage of HB 385.

CHAIR McGUI RE, upon determning no one else wished to testify,
cl osed public testinony.

REPRESENTATI VE GRUENBERG said he has heard from people who are
concerned that the judges trying these cases need to do justice
and if many strictures are placed on the law, it may cause as
much harm as good. Having practiced in this area,
Representative Guenberg said that he has viewed it from both
sides. He then turned attention to page 4, line 7 of Version Q
which in part states: "The presunption nay be overconme only by
clear and convincing evidence ...." He asked if that |anguage
is found in any other state other than Loui siana.

MR. BAI LEY answered that he believes such language is found [in
the law] in North Dakota. In further response to Representative
G uenberg, M. Bailey confirmed that the clear and convincing
evidence standard is just below the standard of beyond a
reasonabl e doubt; additionally, clear and convincing evidence is
the standard for term nation.
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REPRESENTATI VE GRUENBERG said that he has difficulty with [the
clear and convincing evidence] provision in this |egislation.
The | anguage refers to the successful conpletion of a batterer's
course and that the individual doesn't engage in substance

abuse. Furthernore, the legislation specifies that the best
interests of the child require that parents participate as
cust odi al parents under very narr ow [ ci rcunst ances] .

Representative Guenberg inquired as to M. Bailey's view of
changing the aforenentioned to |anguage to refer to the normnal
civil standard of preponderance of the evidence.

MR. BAILEY replied that [the Al aska Bar Association] believes
that the rebuttable presunption is appropriate, and noted that
the nodel code contains a preponderance of rebuttabl e
presunpti ons.

Number 1912

REPRESENTATI VE GRUENBERG rel ated that there is sone concern with
the current | anguage because it will make it difficult, in sone
cases, for the courts to determne an -equitable solution.
Therefore, he said that he had devel oped a proposal that would
add the language "The courts shall [give] additional weight to
evidence that the donestic violence was severe, repeated, or
recent” to AS 25.20.090(8) and AS 25.24.150(c)(7), as well as
| anguage simlar to that on page 5, lines 1-3 of Version Q The
simlar |anguage would read as follows: "The fact that a parent
who was the victim of domestic violence suffers fromthe effects
of the donestic violence does not constitute a basis for denying
custody to the parent, unless the court finds that the effects
of the donmestic violence are detrinental to the parenting
abilities of the parent."” Representative Guenberg inquired as
to M. Bailey' s view of such an approach.

MR. BAILEY specified that Representative G uenberg' s proposal
doesn't achieve the goal of protecting the children. He
explained that the control dynamic in abusive relationships is
established over time, and therefore it isn't necessarily the
recentness of the donestic violence but rather the abuser's
ability to do it again and again in order to maintain control
Many of these abusers are physically abusive and children in
their care are 15 tinmes nore likely to be abused than children
who are not in abusive hones. There is such a significant need
to protect the safety [of the <child] that the rebuttable
presunption is believed to be appropriate.

Number 1760
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REPRESENTATI VE GRUENBERG turned to the tactic of obtaining a
donmestic violence order sinply as a way to nore easily obtain
custody, and opined that the |anguage at the top of page 4 would
seem to allow such m suse. Representative G uenberg asked how
this could be guarded agai nst under the current | anguage.

MR, BAILEY cited page 380 of Children Exposed to Marital
Vi ol ence, which was published by the American Psychol ogical
Associ ati on. He read the follow ng: "There seens to be a
relatively low percentage of allegations of child abuse in
di vorce cases; less than 10 percent of the cases. And when they
do occur, they are substantiated about as often as in the
general popul ation.” He said the aforenentioned is simlar to
the anmount of false donestic violence petitions that are filed,
and opined that the nmasters and judges who hear donestic
vi ol ence petitions do a good job of fettering out bogus donestic
vi ol ence petitions.

REPRESENTATI VE GRUENBERG surm sed, then, that the factua
determ nation regarding whether the individual has, in the past,
commtted an act of donestic violence would be a question of
fact to be determned by the trier of fact.

MR. BAILEY replied yes, the custody judge would determ ne
whet her donestic violence had been commtted and whether it
gives rise to the presunption. This woul dn't necessarily hinge
upon a prior determ nation by another court.

REPRESENTATI VE GRUENBERG al so surmi sed that the decision would
be made in the case at bar rather than as a negligence per se
i ssue for which one sinply brings a certified copy of an offense
and this gives rise to a higher standard. Therefore, evidence
of a court order could be brought in but, in and of itself, that
woul dn't establish the fact.

MR. BAI LEY agreed.
Nunber 1580

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 1, as
fol |l ows:

Page 4, lines 7,
Del ete "only"

Page 4, lines 7, after "by
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Del ete "cl ear and convi nci ng"
I nsert "a preponderance of the evidence”

CHAIR MGU RE asked whether there were any objections to
Amendnent 1. There being none, Anmendnent 1 was adopt ed.

REPRESENTATI VE GRUENBERG turned to subsection (k) on page 5,
lines 1-2. He explained that he wished to add the follow ng

| anguage to subsection (Kk): "unless the court finds that the
effects of the donmestic violence are detrinental to the
parenting abilities of the parent.” Representati ve G uenberg

said there mght be a situation in which the person is so
traumati zed that they are psychologically or physically unable
to parent the child. He clarified that in such a case, he
wasn't suggesting that custody be given to the batterer, but
rather that the court be able to consider whether a parent is
i ncapable of caring for the child. Representative G uenberg
inquired as to M. Bailey's thoughts on including such | anguage.

MR. BAILEY remarked that there is a difference between having a
person's parenting ability affected by abuse and having a
person's ability to parent so profoundly affected that they are
unabl e to safely parent.

REPRESENTATI VE GRUENBERG specified that he is trying to get at
the latter situation.

MR. BAI LEY suggested, then, that the |anguage "safely" would be
appropriate to use. He further suggested that the appropriate
thing would be to obtain services for the abused parent so that
he or she can parent effectively. He noted that there are cases
in which the judge |ooks at both parents in order to determ ne
who i s worse.

REPRESENTATI VE GRUENBERG t hen suggested the follow ng |anguage:
"unless the court finds that the donestic violence renders the
parent unable to safely parent the child". [This was treated as
a notion to adopt Amendnent 2.]

CHAIR MGQURE interjected that she would like to include the
foll owi ng | anguage: "so severe".

REPRESENTATI VE GRUENBERG cl arified that [Amendnent 2] would then
read as follows: "unless the court finds that the effects of
the donmestic violence are so severe that they render the parent
unabl e to safely parent the child".
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MR. BAILEY said he believes that |anguage captures the essence
of the real problem in famlies in which there has been
significant abuse and problens [stemm ng from both parents].

MR. MCARTY said [Arendnent 2] "is a bad result” when reading
the whole of the statute, which addresses which parent is going
to have the children. If one accepts the principle that
donestic violence is fairly suggestive of parenting skills, then
Amendnent 2 seens to say "if you' ve damaged the other person
enough, you will get to keep your kids as the battering person.™
M. MCarty opined that Representative G uenberg' s concern would
be nore appropriately addressed in the context of actions by
child protection services. Therefore, M. MCarty said he
bel i eves [ Arendnment 2] could create a dangerous situation.

Number 1239
REPRESENTATI VE GRUENBERG wi t hdr ew Anendnent 2.

REPRESENTATI VE GARA expressed concern because the unanmended
subsection (k) would still leave a circunstance in which a child
woul dn't be safely placed with a parent and the court couldn't
consi der that. Donestic violence aside, the goal is to place
the child in the best situation possible. However, donestic
vi ol ence must be considered. Representative Gara expl ai ned that
the problem with subsection (k) is that it says that the court
can't consider that the remaining parent is not able to take
care of his or her child because of the abuse.

CHAIR MGUI RE rel ayed her belief that the court has a variety of
tools at its disposabl e, and these are retained under
[ subsection] (c) on page 3, Section 4.

MR. McCARTY said that the other factors, as specified in Section
4, clearly direct the court to look at the whole situation for
the children. He pointed out that under [current] statute, the
courts have the ability to appoint a guardian ad litem a
visitor, or attorneys to represent the children's interest. M.
McCarty noted his fear of presunptions limting the abilities of
judges to nake decisions. The judge is supposed to be review ng
what is in the best interest of the child through the factors

listed. If the court determ nes that neither parent can [have
custody of the child], then there are other options such as a
guardian ad litem an attorney, or a referral to child

protective services.
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MR. BAILEY turned attention to page 4, line 8, and pointed out
that [wth the adoption of Anendnent 1], there is a burden of
overcom ng the presunption by a preponderance of the evidence.
There is also a list of factors that allow the presunption to be
overconme, one of which is a diagnosed nental illness in the
victim as well as the |anguage "or because of ot her
circunstances that affect the best interests of the child."
Therefore, he opined, everything the judge needs is specified
al r eady.

Number 1019

CHAIR MGU RE inquired as to why subsection (k) [on page 5,
lines 1-2] is necessary.

MR. BAI LEY expl ai ned that subsection (k) is necessary because in
sone cases there has been an assertion that wonmen suffering from
posttraumatic stress disorder as a result of the abuse are
rendered incapable of safely or effectively parenting. However,
that disorder is treatable. He further explained, "W're trying
to avoid ... putting our cases into that 70 percent of contested
custody cases involving batterers where they fair well enough to
present a safety risk to their children.”

REPRESENTATI VE GRUENBERG poi nted out that since not many judges
[in Alaska] are famly l|law practitioners, there are a nunber of
judges who don't have nuch experience in famly law and thus
tend to read statutes very literally. Therefore, Representative
Gruenberg expressed concern that subsection (k) could be used as
an evidentiary rule to exclude evidence, which he didn't believe
is the intention. Representati ve Gruenberg said that he wanted
to be sure that [subsection (k)] isn't taken out of context and
m sread. "I don't want to reward the batterer; that is not ny
intent," he said.

CHAIR MGQUIRE inquired as to M. Bailey's opinion of inserting
"sole" on page 5, line 2, such that it would read as follows:
"does not constitute the sole basis for denying custody to the
abused parent."”

MR. BAILEY opined that such would be an excellent solution to
t he probl em

Number 0845

CHAIR MG@UJ RE announced that the conmttee [had before it]
Amendnent 3, as foll ows:
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Page 5, line 2, after "constitute”
Del ete "a"
Insert "the sole"

REPRESENTATI VE GARA said he wshed there was no need for
subsection (k) because all the other provisions of the
| egislation state the policy that donestic violence can't be
used against one parent to the advantage of the other parent
during a custody proceeding. By inserting the word "sole" [via
Amendrent 3], the court is being allowed to weigh the victim zed
parent's effects from the abuse nore heavily than is probably
desired. "By using the word 'sole' you would then allow a court
that is on the fence as to which parent to grant custody to,
[to] use the fact that the victimzed ... parent suffers effects
fromthe victim zation as the thing that tips the scale and then
denies custody to that parent; |1 don't think you want to do
that," he said.

CHAIR MGU RE remarked, "It's the problem™

REPRESENTATIVE GARA opined that in order to prevent the
victim zation from benefiting the party engaging in the abuse,
it would be best to add the |anguage ", provided the parent is
able to safely care for the child" at the end of subsection (k).
Therefore, the victimzed parent would be awarded custody so
l ong as he/she is able to take care of the child. He reiterated
concern that use of the word "sole" would establish a situation
in which that factor would be used against the victimzed
parent .

CHAIR MGJURE remarked that she didn't support renovi ng
subsection (k) in light of the statistics that specify that
about 70 percent of the batterers use that argunment as a basis
for obtaining custody. She said she agrees with Representative
Gara and threw it out as a conprom se by saying that though it
may not be the sole reason, it could be a reason. She opi ned

however, that M. MCarty is correct that including |anguage
specifying [the victim zed parent] can't parent safely could say
to the batterer to beat up the other parent enough so that
he/ she can't parent and thus the batterer woul d receive custody.

REPRESENTATI VE GRUENBERG poi nted out that the renmedy for soneone
beating up soneone is in the crimnal sphere. If the intent is
to look at the best interest of the child, the child needs to be
pl aced with soneone who can safely parent the child rather being
held as a reward for the innocent person. Perhaps the child
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woul d have to go to a third party in a situation in which there
is a batterer and a victim who are unable to parent the child.
He infornmed the commttee that Turner v. Panic (ph) says that to
give a child to a third party one nust show that the parents
have abandoned the child, that the parents are unfit, or that
the welfare of the child clearly requires that a third party be
gi ven custody of the child.

REPRESENTATI VE GRUENBERG turned attention back to [Amendnent 2]
and suggested the inclusion of the follow ng | anguage: "unl ess
the court finds that the donestic violence renders the parent
unabl e to safely parent the child".

CHAIR McGUIRE opined that [this latest version of Amendnent 2]
is probably the best conprom se.

Number 0441
REPRESENTATI VE GRUENBERG r e-of f ered Anmendnent 2, as foll ows:

Page 5, line 2, after "parent”

Insert "unless the court finds that the donestic
violence renders the parent unable to safely parent
the child"

Nunber 0432

CHAI R Mc@QUJ RE announced that Amendnent 3 was w thdrawn that and
Amendnent 2 was [back before the conmmittee]. She asked if there
were any objections to Amendnent 2. There being none, Anendnent
2 was adopt ed.

The conmittee took an at-ease from4:20 p.m to 4:21 p. m
Nunber 0417

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB
385, Version 23-LS1273\Q M schel, 2/27/04, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHB 385(JUD) was
reported fromthe House Judiciary Standing Committee.

HB 342 - | NCREASE DRI VI NG UNDER | NFLUENCE PENALTY

Nunmber 0388
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CHAI R McGUI RE announced that the final order of business would
be HOUSE BILL NO 342, "An Act relating to driving while
i ntoxi cated; and providing for an effective date.” [Before the
commttee was Version 23-LS1292\H, Luckhaupt, 2/23/04, which was
adopted as a work draft and amended on 2/27/04; |eft pending on
2/27/04 was a notion to adopt a third anmendnent to Conceptual
Amendnent 2 - |abeled 23-LS1292\D. 1, Luckhaupt, 2/21/04 - which
had been amended twi ce on 2/27/04.]

CHAIR McGU RE noted that new anmendnents were being distributed
to nmenbers.

Number 0340
The commttee took an at-ease from4:22 p.m to 4:23 p.m

REPRESENTATI VE GRUENBERG turned to Conceptual Amendnment 2 [D. 1],
as anended, which, prior to being anended, read:

Page 1, line 1:

Delete all material and insert:

""An Act relating to driving while wunder the
influence and to the issuance of Ilimted drivers
| i censes; and providing for an effective date.""

Page 1, following line 2:

Insert a new bill section to read:
"* Section 1. AS 28.15.201(d) is anended to read:
(d) A court revoking a driver's |license,

privilege to drive, or privilege to obtain a |icense
under AS 28.15.181(c), or the departnment when revoking
a driver's license, privilege to drive, or privilege
to obtain a license under AS 28.15.165(c), nay grant
limted license privileges [FOR THE FINAL 60 DAYS
DURI NG WHI CH THE LI CENSE | S REVOKED] i f

(1) the revocation was for a m sdeneanor
conviction under AS 28.35.030(a) and not for a
viol ation of AS 28. 35.032;

(2) the person has not been previously
convicted or, if the person has been previously
convicted, the court or the departnent requires the
person to wuse an ignition interlock device as
described in AS 12.55.102 during the period of the
limted |icense; in this paragraph, "previously
convicted" has the neaning given in AS 28.35.030 and
al so includes convictions based on |aws presum ng that
the person was under the influence of intoxicating
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liquor if there was 0.08 percent or nore by weight of
al cohol in the person's bl ood,;

(3) the court or the departnment determ nes
that the person's ability to earn a livelihood would
be severely inpaired without a limted |license;

(4) the court or the departnent determ nes
that a limtation under (a) of this section can be

placed on the license that will enable the person to
earn a livelihood wthout excessive danger to the
public; and

(5) the court or the departnment determ nes
that the person is enrolled in and is in conpliance
with, or has successfully conpleted the alcoholism
screeni ng, eval uati on, referral, and program
requi renents of the Departnent of Health and Soci al
Servi ces under AS 28.35.030(h)."

Page 1, line 3:
Del ete "Section 1"
| nsert "Sec. 2"

Renunber the followi ng bill sections accordingly.
Nunmber 0332
REPRESENTATI VE GRUENBERG noted that one of the anendnents that
was made to Conceptual Anmendnent 2 [D.1] at the bill's prior
hearing involved a title change to include ", ignition interlock
devi ces, ".

CHAIR MGQJRE remarked that that title change would be
conceptual in order to allow the drafters to place the
af orenenti oned | anguage in the nost suitable place.

REPRESENTATI VE GRUENBERG noted that anot her anmendnment to
Conceptual Anmendnment 2 [D.1] that was adopted on 2/27/04
i nvol ved the inclusion of |anguage in AS 28.15.201(d)(3) and (4)
that would allow a limted license to be granted for "conpelling
health or safety reasons"”.

REPRESENTATI VE CGRUENBERG went on to note that [these two
anendnents] that had been made to Conceptual Anendnent 2 [D. 1]
on 2/27/04 had not been incorporated into the anmendnent | abel ed
23-LS1292\H. 4, Luckhaupt, 3/1/04, which nenbers now have and
whi ch read:

Page 1, lines 1 - 2:
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Delete all material and insert:

""An Act relating to driving while wunder the
influence, to alcohol-related offenses, and to the
issuance of limted drivers' |I|icenses; and providing
for an effective date.""

Page 2, following |line 23:

Insert a new bill section to read:
"* Sec. 2. AS 28.15.201(d) is anended to read:
(d) A court revoking a driver's |license,

privilege to drive, or privilege to obtain a |icense
under AS 28.15.181(c), or the departnment when revoking
a driver's license, privilege to drive, or privilege
to obtain a license under AS 28.15.165(c), nay grant
limted license privileges [FOR THE FINAL 60 DAYS
DURI NG WHI CH THE LI CENSE | S REVOKED)] i f

(1) the revocation was for a m sdeneanor
conviction under AS 28.35.030(a) and not for a
viol ation of AS 28. 35.032;

(2) the person (A) has not been previously
convicted and the court or departnent requires the
person to wuse an ignition interlock device as
described in AS 12.55.102 during the period of the
limted license if a provider for the device is
| ocated within 100 mles of the residence or domcile
of the person; or, (B) has been previously convicted
and the court or the departnent requires the person to
use an ignition interlock device as described in
AS 12.55.102 during the period of the linmted |icense;
in this paragraph, "previously convicted" has the
meaning given in AS 28.35.030 and also includes
convictions based on |laws presumng that the person
was under the influence of intoxicating liquor if
there was 0.08 percent or nore by weight of alcohol in
t he person's bl ood;

(3) the court or the departnent determ nes
that the person's ability to earn a livelihood would
be severely inpaired without a limted |license;

(4) the court or the departnent determ nes
that a limtation under (a) of this section can be

placed on the license that will enable the person to
earn a livelihood wthout excessive danger to the
public; and

(5) the court or the departnent determ nes
that the person is enrolled in and is in conpliance
with, or has successfully conpleted the alcoholism
screeni ng, eval uati on, referral, and program
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requi renents of the Departnent of Health and Soci al
Servi ces under AS 28.35.030(h)."

Renunber the followi ng bill sections accordingly.

Page 5, line 29, followng "Act":

I nsert except that references to prior
convictions include those occurring before the
effective date of this Act."

CHAIR MGU RE suggested to Representative Guenberg that he
w thdraw [those two anmendnents] to Conceptual Amendnent 2 [D. 1]
and offer [them as new anendnents] to the amendnent |abeled 23-
LS1292\ H. 4, Luckhaupt, 3/1/04, which was later referred to as a
Amendnent 2 [H. 4].

REPRESENTATI VE CGRUENBERG offered his recollection that [those
anendnents] to Conceptual Anendnent 2 [D.1] had already been
adopted and he nerely wanted [then] to be included in Amendnent
2 [H 4]. He noted that the change regarding "conpelling health
or safety reasons” would still go to AS 28.15.201(d)(3) and (4)

Nunber 0220

CHAIR McGU RE noved that the commttee rescind its action in
adopting the [anmendnents] to Conceptual Anmendnent 2 [D.1] for
the purpose of addressing new anmendnents to Anmendnent 2 [H. 4].
There being no objection, the conmttee rescinded its action.

[ Al t hough no further discussion took place regarding adding, ",
ignition interlock devices," to the title, and no formal notion
was made to anend Amendnent 2 [H 4] in this fashion, such a
change was incorporated into CSHB 342(JUD). ]

Number 0150

REPRESENTATI VE GRUENBERG [nmade a notion to adopt] an anendnent
to Amendnent 2 [H 4] such that in AS 28.15.201(d)(3) and (4),
after the language pertaining to "livelihood", the words, "or
that there are other conpelling health or safety reasons that
require the issuance of alimted license" would be added.

Number 0095

REPRESENTATI VE SAMJELS objected for the purpose of discussion.
He indicated that he was concerned with how far they would be
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opening up the door for repeat offenders, and asked whether
heal t h probl em woul d be defi ned.

REPRESENTATI VE GRUENBERG noted that at the bill's prior hearing,
during discussion of Conceptual Amendnent 2 [D.1], the issues
surrounding his current anmendnent to Amendnent 2 [H. 4] had
al ready been debat ed. He rem nded nenbers that at that prior
neeting, the proposed change now before the conmmttee was
adopted to Conceptual Amendnent 2 [D.1]; he was nerely offering
the |anguage again in the form of an amendnent as a courtesy
because the conmttee now has before it Amendnent 2 [H. 4].

CHAI R Mc@GU RE concurred and recapped sone of the debate fromthe
bill's prior hearing.

REPRESENTATI VE OGG suggested that per haps Representati ve
Samuel s's specific concerns with this |anguage change were not
debated at the bill's prior hearing.

TAPE 04-32, SIDE A
Number 0001

REPRESENTATI VE GRUENBERG acknowl edged that at the tine of the
original debate on the | anguage change now bei ng consi dered, the
commttee had not yet began its discussion regarding first tine
of fenders versus repeat offenders. He said he would not have a
problem if the commttee would like to limt the application of
the | anguage in the amendnent to Amendnent 2 [H. 4] to just first
time of fenders.

REPRESENTATI VE SAMJELS relayed that he did not want to allow
judges too nuch discretion to give repeat offenders limted
| i censes.

CHAIR MGU RE, in response to a question, clarified that the
commttee was now considering whether to adopt an anendnent to
Amendnent 2 [H 4] regarding granting limted |Ilicenses for
conpelling health or safety reasons. She asked that any
anendnents to anendnents be conceptual for the purpose of giving
the drafter the latitude of inserting them in the appropriate
| ocati ons.

REPRESENTATI VE GRUENBERG said he would consider limting the

application of the amendnent to Anendnent 2 [H 4] to just first
time offenders to be a friendly anmendnent.
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CHAIR McGUI RE ascertained that such a change to the [conceptual ]
anendnent to Anmendnent 2 [H 4] was acceptable to nenbers; thus
the conceptual anendnent to Amendnment 2 [H 4] would apply only
to first tinme offenders.

Nunber 0181

REPRESENTATI VE SAMJELS renoved his objection to the conceptual
amendnment to Amendnent 2 [H. 4].

CHAIR MGURE, in response to a question, confirned that
Amendnent 1 to Version H of HB 342 involved the deletion of, "or

by the commissioner of adninistration" from page 2, line 20.
[ Anendnment 1 was adopted on 2/27/04.] She clarified that the
commttee was now considering Anendnent 2 [H 4] in lieu of

Conceptual Anendnent 2 [D. 1].
Number 0199

CHAIR MGURE relayed that the [conceptual] anendnment to
Amendnent 2 [H. 4] was adopt ed.

REPRESENTATI VE oGG t ur ned attention to pr oposed AS
28.15.201(d)(2)(B) - located in Anendnent 2 [H. 4], as anended -
which pertains to repeat offenders. He said he thinks there
ought to be a limtation on the nunber of previous convictions
one may have during a certain period of time and still qualify
for alimted |icense under this provision.

The conmittee took an at-ease from4:35 p.m to 4:36 p.m

REPRESENTATI VE GRUENBERG observed that there are three criteria
in Amendnent 2 [H. 4], as anended, to consider: "Nunber one,
whether this is a first conviction; nunber two, whether there is
an ignition interlock on the vehicle; and nunber three, whether
the limted license is going to be allowed only for the |ast 60

days of the suspension.” Under <current law, there is no
provision for ignition interlocks, a limted Iicense may only be
granted in instances of a first conviction, and a |imted

license may only be granted during the final 60 days of a
revocation period. He noted that Anendnment 2 [H. 4], as anended,
renoves the 60-day stipulation and requires a first tine
offender to use an ignition interl ock. He offered his belief
that Anendnent 2 [H. 4], as anended, should be altered to allow
soneone Wi thout any prior convictions to get a limted |icense
during the final 60 days w thout having an ignition interl ock.
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CHAIR MGU RE noted that under Anendnent 2 [H. 4], as anended, if
a person does not have any prior convictions and |lives nore than
100 miles from a provider of ignition interlock devices, hel/she
does not have to have an ignition interlock in order to be
granted a limted license at anytinme during the revocation
peri od.

REPRESENTATI VE GRUENBERG not ed, however, that under Amendment 2
[H 4], as anended, if a person wthout previous convictions
lives within 100 mles of a ignition interlock provider, he/she
will have to have an ignition interlock in order to be granted a
limted |license.

CHAIR MGU RE offered her wunderstanding that this aspect of
Amendnent 2 [H. 4], as anended, was a policy change supported by
the commttee at the bill's last hearing; the policy change
being that "even [on] your first offense, if you lived within
100 mles of a provider of an interlock, we would prefer you to
use the interl ock."

Number 0600
REPRESENTATI VE GRUENBERG r emar ked that he m ght have m ssed that

point during their discussion of Conceptual Amendnent 2 [D.1].
He went on to say:

| would like to see us retain the current law on a
policy basis and for another reason also: because |
think there's a denial of equal protection. ... And |
suppose a court could say, "There's no denial of equal
protection because it's a rational basis: if you can
do it, ... the legislature wants you to do it." But

) my gut feeling is that it would not be that sinple
by the time a court got through with it.

[Chair McGuire turned the gavel over to Representative Sanuel s. ]

REPRESENTATI VE GRUENBERG offered a hypothetical exanple of
soneone who lives on Kodiak Island with Honer having the nearest

ignition interlock device provider. Al t hough Kodiak Island is
technically within 100 mles of Homer, it would be virtually
i npossible to conply with this provision of Amendnment 2 [H. 4],
as anended, he renarked. Therefore, to have to draw a

geographi cal distinction based on just a conpass radius could be
probl emati c.
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REPRESENTATI VE GARA remarked that they would probably have to
change the language to "100 road mles" just to avoid that
ci rcunst ance.

REPRESENTATI VE SAMJELS agreed that that phrase ought to be

wor ked on. He remarked, however, that the underlying issue is
that they are changing the law regarding ignition interlock
devices such that it wll be dependant on what an offender's

bl ood al cohol concentration [BAC] |evel is.

REPRESENTATI VE GRUENBERG relayed that his intent regarding his
di scussion of the language in Anendnent 2 [H 4], as anended, is
to focus on the issue of those offenders who don't have a BAC
| evel over . 16.

REPRESENTATI VE SAMUELS remarked, however, that according his
understanding, the language in Anendnent 2 [H 4], as anended,
won't apply to those that don't have a BAC | evel over .16.

Nunmber 0766

CODY RICE, Staff to Representative Carl Gatto, Alaska State
Legi sl ature, sponsor, offered his Dbelief, on behal f of
Representati ve Gatto, t hat Representati ve G uenberg IS

attenpting to address the issue of those individuals that are
not required to use an ignition interlock, for exanple, first
time offenders with a BAC level |ower than .16. Currently, he
opi ned, those individuals would not be affected by Amendnent 2
[H 4], as anmended, and would thus be precluded from seeking a
limted |icense.

REPRESENTATI VE HOLM asked whet her equal protection clauses apply
to privileges in the sane way they do to rights.

REPRESENTATI VE CGRUENBERG opi ned that they would apply to even a
privilege if the distinction is on a geographic basis that is
i nproperly drawn; he noted, however, that "it's not as strict a
standard if it's not a right.”

REPRESENTATI VE HOLM pondered whether the issue is one of equa
protection or one of equal access.

REPRESENTATI VE GRUENBERG recalled in that a [U S.] Suprene Court
case, Shapiro V. Thonpson (ph), it was ruled that basing whether
or not one could obtain welfare paynents on how |long one |ived
in a particular area was a violation of equal protection.
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REPRESENTATI VE OGG remarked that the |anguage in Anendnent 2
[H. 4], as anended, pertaining to multiple offenders appears to
be nore lenient because there is no geographical distance
limtation. He opined that the |anguage in Amendnent 2 [H. 4],
as anmended, was put together w ong.

MR. RICE said that according to his understanding of Amendnent 2
[H. 4], as anended, the intention is to allow those offenders
that are not egregious offenders to pursue a limted |icense

and that was why the 100-mle distinction was inserted into the
provision pertaining to first time offenders and not into the
provision pertaining to nultiple offenders. Not having the 100-
mle distinction in the provision pertaining to nultiple
offenders is intended to prevent a |oophole that would allow
multiple offenders in rural areas to obtain a limted license
sinply because they hadn't access to an ignition interlock
provi der.

Number 1000

REPRESENTATI VE OGG noted that in the provision in Anmendnment 2
[H. 4], as amended, pertaining to first tinme offenders, the
| anguage in pr oposed AS 28.15.201(d) (2) (A, does not
specifically address those first time offenders that live nore
than 100 mles froman ignition interlock provider.

REPRESENTATI VE GRUENBERG offered his belief that those first
time of fenders are addressed by inplication.

REPRESENTATI VE OGG opi ned that addressing them by inplication is
not sufficient.

REPRESENTATI VE GRUENBERG posited that it is sinply a matter of
drafting style.

REPRESENTATIVE OGG offered his belief that regardless of
drafting style, the language in Amendnent 2 [H 4], as anended,
does not clearly state the intent.

[ Representative Sanuels returned the gavel to Chair MQuire.]

REPRESENTATI VE  GRUENBERG offered that according to his
understanding of the drafting manual, the |anguage in Amendnent
2 [H 4], as anended, sufficiently outlines by inplication the
intent towards first tinme offenders living further than 100
mles froman ignition interlock provider.
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CHAIR McGUJ RE opined that the |anguage in Amendnent 2 [H 4], as
anended, is clear and conports with the drafting nanual. She
offered her interpretation of Anmendnent 2 [H 4], as anended:
"If this is your first offense, you can apply to get a [limted]
driver's license, but you have to use an interlock device if

a provider is within 100 mles." She again requested that any
anendnents to Amendnent 2 [H. 4], as anended, be conceptual, and
suggested that the commttee focus first on the issue of first
tinme offenders. She noted that Representative Guenberg has
expressed concern with how first tinme offenders wll be treated
under Anendnent 2 [H. 4], as anended, and that current |aw says
that first tinme offenders may get a [limted] |icense, wthout
having to have an interlock device, if +they neet certain
requirenents. In contrast, under Anmendnent 2 [H. 4], as anended,
a first time offender nust have an interlock device if a
provider is located within 100 nmles. She suggested, as a way
of keeping the process noving, that nenbers in opposition to
that provision offer a conceptual anendnent to Anmendnent 2
[H. 4], as anended, to change the |anguage back to how first tine
of fenders are treated currently.

Number 1227

REPRESENTATI VE GRUENBERG nmade a notion to adopt a second
anendnent, which would be conceptual, to Amendnent 2 [H 4], as
anended, "To allow a first [tine] offender to be given a limted
license - as we've stated, for livelihood or conpelling health
and safety reasons - without an ignition interlock only during
the last 60 days the license is revoked; in other words, to keep
that as an option as it is in current |law"

REPRESENTATI VE GRUENBERG, in response to a question, offered his
understanding that the second anendnment to Anendnent 2 [H. 4], as
anended, when considered in terms of how it wll fit into
Version H - specifically page 5, line 9 - would only apply to
first tinme offenders who have a BAC limt bel ow . 16.

REPRESENTATI VE GARA said he thinks Representative Guenberg's
interpretation is incorrect. He el aborated:

These are two different circunstances. The main part
of the bill that Representative Gatto brought to us
applies after your conviction, after you re sentenced,
after your license is returned to you. After vyour
license is returned to you, if you [have a BAC | evel
that is] high, you have to use an interlock device
[ Amendment 2 H. 4, as anended,] applies before the
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period [that] your license revocation expires - this
applies if you want your |icense back early - and so
this, therefore, applies to everybody regardless of
[their BAC | evel].

This limted license provision ... says the court is
saying to you, "I'm going to give you your |license
back in advance of when you would otherwi se get it
back” for work-related reasons or whatever. The
[provision in the bill that is based on soneone's BAC
|l evel] only applies after you get your |icense back
under the normal schedul e. [ Amrendnent 2 H. 4, as
anended] is the wearly-license provision, so this
applies to everybody. And a court, in its discretion

could deny you the early limted |icense because [your
BAC level] is .30, ... but the [BAC] l|evels don't
apply to this early license.

CHAIR McGU RE noted that the provisions enconpassed in Arendnent
2 [H 4], as anmended, do contain sidebars: for exanple, before
the court can grant a limted license, it has to determ ne that
the person won't pose excessive danger to the public; that the
| icense revocation has to be for a m sdeneanor conviction; and
that the license revocation cannot be for a violation of AS
28.35.032 - refusal to submt to chem cal test.

Number 1422

CHAIR McGU RE asked whether there were any objections to the
second anendnment to Anendnent 2 [H. 4], as anended. There being
none, the second anendnent to Anendnent 2 [H 4], as anended, was
adopt ed.

CHAIR McGU RE suggested that the commttee next focus on the
provisions of [Arendnent 2 H 4], as anended, that address

offenders wth previous convictions. She offered her
understanding that as long as an offender wth previous
convictions neets all the criteria laid out in proposed AS

28.15.201.(d), then he/she may be granted a limted |icense but
only if he/she gets an ignition interlock device.

[Following was a brief discussion of the amendnents nade to
Amendnent 2 H 4 thus far and the changes that Anmendnent 2 H. 4,
as anmended, will have to current |aw. ]

CHAIR McGU RE suggested that they renove all reference to the
100-mle stipulation, surmsing that doing so would give the
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courts the discretion of whether or not to require first tine
of fenders to get an ignition interlock in order to get a limted
license, but would require that those with prior convictions do
have to get an ignition interlock device.

REPRESENTATI VE OGG remarked that those with prior convictions
appear to be able to gain the sane benefits as first tine
of fenders. He opined that there ought to be "a |arger step" for
those with previous convictions.

Number 1871

REPRESENTATI VE GARA offered that the provisions in AS
28.15.201(d)(2), located in Arendnent 2 [H. 4], as anended, could
be altered to work as foll ows:

If we want to delete the 100-mle [stipulation], we
say, "If you have not been previously convicted," for
the person whose first conviction this is, "in the
final 60 days the court has the discretion to give a
[limted license] ... wthout an interlock device."
That was Representative G uenberg' s [second] anmendnent
to the amendnent. The court also has the discretion
to give it to you earlier if -- and the court nmay
order that you have an interlock device, and we're
saying the court "may" order that you have an
interlock device because you mght live in a place
where one's not available and we're going to |leave it
to [the] court to say whether or not you need one.
But then, C for the people wth the prior
convictions, you have to have an interlock device, and
if one's not available, it's just tough, we just don't
trust you well enough to let you drive around without
an interlock device.

REPRESENTATI VE ANDERSON i ndi cat ed t hat such woul d be
satisfactory to him

REPRESENTATI VE GARA noted again that the courts would then still
have the discretion to grant a limted license to a first tine
of fender before the last 60 days of the revocation period
Wi thout requiring an ignition interlock device. In contrast, a
person with previous convictions mght be granted a limted
| i cense before the |ast 60 days of a revocation period, but only
if he/she gets an ignition interlock device.
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REPRESENTATI VE OGG suggested al so all ow ng soneone with previous
convictions to get a Ilimted license wthout an ignition
interlock device but only during the final 60 days of the
revocation peri od.

REPRESENTATI VE ANDERSON opined that doing so would defeat the
purpose [of Anmendnent 2 H 4, as anended] and indicated that he
woul d be opposed to such a change to Anendnent 2 [H. 4], as
anended, because ignition interlock devices wll afford the
public an extra neasure of safety from those who have been
previ ously convi ct ed.

REPRESENTATI VE OGG opined that those with previous convictions
shoul d have sone period of time wherein they cannot drive.

REPRESENTATI VE ANDERSON asked Chair McCuire for her
interpretation of Representative Gara's suggested changes to
Amendnent 2 [H. 4], as anended.

Nunber 2061

CHAIR MGQIRE said she agrees wth Representative Gara's
suggested changes: | t woul d incorporate Representative
Gruenberg's second anendnent to Anendnment 2 [H. 4], as anended;
it would provide a second tier for first time offenders such
that the court would have the discretion to grant a limted
license and nmay or may not require the use of an ignition
interlock device; and it would allow the court, if it determ nes
that all other requirenments of AS 28.15.201(d) are net, to grant
a limted license to those with previous convictions as |ong as
an ignition interlock device is used.

Number 2113

REPRESENTATI VE GRUENBERG turned attention to the phrase, "as
described in AS 12.55.102", which is used twice in Anendnent 2
[H. 4], as anended. He nade a notion to anmend Anendnent 2 [H. 4],
as anmended, such that, "as described in AS 12.55.102" is
del eted. He then withdrew that notion

Number 2260

CHAIR MGQU RE nade a notion to adopt a third anendnent, which
woul d be conceptual, to Anendnment 2 [H. 4], as anended, such that
Representative Gara's suggestion be incorporated: In addition
to including Representative Guenberg's second anendnent to
Amendnment 2 [H. 4], as anended, it would provide a second tier
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for first time offenders such that the court would have the
discretion to grant a limted license before the |ast 60 days of
a revocation period and may or may not require the use of an
ignition interlock device, and it would allow the court, if it
determnes that all other requirenents of AS 28.15.201(d) are
nmet, to grant a Jlimted license to those wth previous
convictions as long as an ignition interlock device is used.
She indicated that this third amendnent to Anendnent 2 [H. 4], as
anmended, woul d be applicable to proposed AS 28. 15.201(d)(2).

Number 2278

REPRESENTATI VE OGG obj ect ed.

[This third anmendnent to Amendnent 2 H 4, as anended, was
treated as adopted, and the issue of whether to adopt Anmendnent

2 H 4, as anended, becane the subject of the following roll cal
vot e. ]

Number 2290

A roll call vote was taken. Representati ves Gara, G uenberg
Anderson, and MQuire voted in favor of Anendnment 2 [H 4], as
anended. Representatives Samuels, Ogg, and Hol m voted agai nst

it. Therefore, Amendnment 2 [H. 4], as anended, was adopted by a
vote of 4-3.

Number 2350

REPRESENTATI VE GARA made a notion to adopt Anmendnent 3, which
read [original punctuation provided]:

Page 5 line 14-15, after "the person's breath,"”

Del ete: "the court shall double the fine inposed
under (b)(1) or (n)(1) of this section”

| nsert: "the court shal | increase the fine
i mposed under (b)(1) or (n)(1l) of this section by the
| esser of one-third or $500"

Page 5 line 21-22, after ""the person's breath,"”

Delete: "the court shall triple the fine inposed
under (b)(1) or (n)(1) of this section”
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| nsert: "the court shall increase the fine
i mposed under (b)(1) or (n)(1l) of this section by the
| esser of one-half or $1, 000"

Nurmber 2354
CHAI R MGUI RE obj ected for the purpose of discussion.

REPRESENTATI VE GARA said that Amendnent 3 addresses the
provisions in HB 342 related to doubling and tripling fines. He
outlined the changes which have recently occurred to the current
schedul e of fines.

TAPE 04-32, SIDE B
Number 2393

REPRESENTATI VE GARA went on to detail sone of the fines
currently in place. G ven that the anmount soneone nmay be fined
varies depending wupon aggravators, he said he is having
difficulty determning just how much a fine mght ultimtely
wi nd up being, since the language in HB 342 nerely tal ks about
doubling and tripling fines and would therefore be requiring the
court to double or triple an indeterm nate anount. He said he
thinks it inproper to double and in sone cases triple the fines
that are currently in place given that they were only just
recently raised to their present levels, which, he opined, are
very high. He offered his belief that the courts are already
providing for higher fines in cases where there are high BAC
| evel s, and characterized Anendnment 3 as a conprom se that wll
provide for a nodest increase in fines for such cases. He
concluded by recapping the Ilanguage in Amendnent 3, and by
relaying that doubling or in sonme cases tripling a $50,000 fine,
for exanple, seens too extrene to him

MR RICE surmsed that the question of whether to adopt
Amendnment 3 cones down to a policy call. He opined, however,
that the courts would assign a $50,000 fine and triple it only
in cases where they realistically thought it could be coll ected.
"It seens fair to assune that the judges would be aware of the
fact that the fines that they were assigning could be tripled,
and would possibly reduce them as such, but they could not
reduce them bel ow the m ni nuns, " he added.

REPRESENTATI VE HOLM sai d:

|"m curious as to why we're doing this, and | think
Representative Gara nmakes a good point. Are we trying
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to penalize? Are we trying to keep people from doing
t hese egregious acts? Are we trying to maybe just get
noney for the state? |[If the reason is to change the
fine based upon the ability to pay, | think it's bad
public policy because the act has no relationship, in
my opinion, [with] whether or not you have an ability
to pay .... If you perform an egregious act against
society, [the penalty] should have nothing to do wth
whet her you're rich, poor, or indifferent.

REPRESENTATI VE HOLM i ndi cated that he does not have any problem
with raising the fines as a punitive neasure, as a way of
telling people that if they are going to act in a certain
fashion then certain penalties will attach, but he does not want
to give the court the discretion to say how nmuch a fine wll be
based on its perception of whether soneone has any assets that
can be confi scated.

MR RICE said he was nerely trying to allay nenbers' concerns
that doubling or tripling fines m ght pose too |arge a burden on
working famlies, adding that he believes that the courts wll
take that sort of thing into account.

REPRESENTATI VE SAMUELS said he feels that having a BAC | evel of
.08 and having a BAC level of .30 are conpletely different
crimes, and opined that the fines ought to be significantly
hi gher for those individuals who have a hi gher BAC | evel because
t hey pose a greater danger.

REPRESENTATI VE OGG suggested that the |anguage on page 5, lines
14-15 and 21-22, after "breath,"” ought to be changed to read,
"the m ninmum fine inposed under (b)(1) or (n)(1) of this section
shall be doubled”, and, "the mnimm fine inposed under (b)(1)
or (n)(1) of this section shall be tripled", respectively. He
opi ned that doing so would elimnate any anbiguity regarding the
anount of the fines that are to be doubled or tripled, and would
still allow the courts the discretion to inpose higher fines.

Number 2062

REPRESENTATIVE OGG nmade a notion to adopt the forgoing as a
conceptual anendnent.

CHAI R Mc@UJ RE announced that that nmotion is out of order because

the commttee still has before it the question of whether to
adopt Anmendnent 3.
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REPRESENTATI VE GARA nentioned that his concern is not about the
burden on working famlies so nmuch as it is about comng up with
a fine that reflects the crinme, which is [DU]. A potenti al
$150,000 fine for a [DU] is just way out of |ine, he opined,
adding that his main concern is whether doubling and tripling
fines is [reasonable].

Nunber 2034

A roll call vote was taken. Representatives Gara, G uenberg
Anderson, Holm and MQ@iire voted in favor of Anmendnment 3.
Representatives Ogg and Sanuels voted against it. Ther ef or e,

Amendnent 3 was adopted by a vote of 5-2.

REPRESENTATI VE GRUENBERG surm sed that it wll take everyone a
certain amount of time to conform to the changes enconpassed in
HB 342, and suggested that the bill ought to have a different
effective date.

Nunmber 1939

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 4,
whi ch read:

Page 5, line 30:
Delete "July 1, 2004"
| nsert "January 1, 2005"
Nunber 1931
CHAI R MGUI RE obj ected for the purpose of discussion.

MR. RICE said that Arendnment 4 mrrors an anendnent provided by
t he sponsor.

Number 1910

CHAI R McGU RE renoved her objection and asked whether there were
any further objections to Amendnent 4. There being none,
Amendnent 4 was adopt ed.

Number 1908

REPRESENTATI VE OGG noved to report the proposed CS for HB 342

Version 23-LS1292\H, Luckhaupt, 2/23/04, as anended, out of
commttee with individual recomendations and the acconpanying
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fiscal notes. There being no objection, CSHB 342(JUD) was
reported fromthe House Judiciary Standing Committee.

ADJ OQURNMENT
Nunmber 1883

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 5:30 p.m
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